STATE OF CALI FORNI A AGRI CULTURAL
LABOR RELATI ONS BQARD

TOMOXKA BROTHERS
Enpl oyer, No. 75-RG 104-M

and
2 ALRB No. 52
VWESTERN CONFERENCE OF TEANMVSTERS,

Petiti oner,
and

UN TED FARM WRKERS OF AMER CA,
AH-AQ

| nt ervenor
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Fol l ow ng an el ection on Septenber 24, 1975 in which
the Véstern Gonference of Teansters ("Teansters") received a
majority of the votes cast,? the Lhited FarmVWrkers of America,
AH-QO("UFW'), intervenor inthe election, filed a petition of
objections to the election pursuant to Labor (ode Section 1156. 3 (c)
The issues set for hearing were:

1. DOd the enpl oyer deny access to URWorgani zers after
August' 29, 1975 in violation of Section 20900 of the Regul ations,

Y The tally was Teansters - 67, WW - 23, Nbo Lhion - 0,
(hal | enges - 4.



and if so, did such denial of access affect the outcone of the
el ection? ?

2. Didrepresentatives of the Teansters m srepresent
facts to Tonooka enpl oyees on the norning of the election, nake
inflammat ory and derogatory conments at that time, mnutes before
voting, and if so, did such conduct affect the outcone of the election

3. Did Board agents engage in inproper conduct including a
refusal to accept witten challenges, permtting enployer's foreman to
remain in the voting area, and dismantling voting equi pnent while
eligible voters were waiting to vote, and if so, did such conduct
affect the election?

[. Access

The UFWal |l eges that its organizers were denied access to
Tomooka field workers on several occasions. UFWorganizer Echavarria
testified that on Septenber 15, 1975, he and two other UFW organizers
went to Tonmooka fields at about noon. He stated that enpl oyees were
wor ki ng when they arrived but they assumed that the enpl oyees woul d soon
stop working for lunch. As they were collecting canpaign materials from
their car before approaching the workers, M. Tonooka, the owner of the
ranch, arrived and told themthey could not talk to the workers at that
time. The organizers |eft.

Echavarria testified that three or four days after that
i ncident, on Septenber 18 or 19, he again went to Tonooka fields with
two other UFWorgani zers at about noon. The three were stopped by a

security guard as they attenpted to enter the property

ZAn objection that UFWorganizers were denied access to the
enpl oyer's property prior to August 29, 1975,"' the effective date of
the access regul ation, was also set for hearing but at the hearing,
no gyldencedmas introduced on this issue. Therefore, the objection
I's dismsse
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and were told that they could not talk to workers at that time
because the workers had al ready conpleted their lunch break. 3
The three organizers then went to try to find Tonooka but were
unsuccessful. They returned to the field and attenpted to enter by
another road. They were again stopped by a guard. As they were
talking to the guard, Tormooka cane up and told themthey could not talk
to the workers at that time but if they came back at 4: 30, they mght
be able to see the workers then. Echavarria testified that he returned
at 4:30 and saw only one worker who said that the crews had quit work at
2. 30.

UFWorgani zer Nieto testified that he went to the
Tonooka fields at about noon on September 22, 1975 and was stopped by a
supervisor and told to leave. He ignored the supervisor and continued
to drive toward the field but was net by Tonooka.  Tormooka told N eto
that the enpl oyees had already had their [unch break and that he coul d
come back around 5: 00 p. m. Wen Neto returned at 5:00 p. m., no
enpl oyees remai ned.

The ALRB access rule, provides in Section 20900(5} (b) that
"organi zers may enter the enployer's property for a total period of one
hour during the working day for the purpose of neeting and talking with
enpl oyees during their lunch period. If there is an established | unch
break, the one-hour period shall include such lunch break. |If thereis
no established |unch break, the one-hour period may be at any time during
the working day. " Thus, if there is no established lunch break,

organi zers still

Yhe of the crew bosses testified that Tonooka enpl oyees general |y
take their lunch break at 10:30 or 11:00 a. m
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have the right to cone onto the enpl oyer's property for a one-hour

period which enconpasses the enployees' lunch break. K K [Ito Farns,

2 ALRB No. 51 (1976). In this case, on all three occasions on which
the UFWal | eges they were denied access, the UFWorgani zers cane to the
fiel ds at about noon after enployees had already had their |unch break.
Under those circunstances, the enployer was within his rights under the
access rule in refusing to allow access to his workers each tinme. V. B.
Zaninovich & Sons, 1 AARBNo. 22 (1975)

The UFW al so contends that on one occasion in which UFW
organi zers gained access to Tonooka workers, Tompoka and his
security' guards engaged in illegal surveillance of their organizationa
activities. The evidence with respect to this allegation is testinony
by Nieto that he arrived at Tomoboka fields at about noon on Septenber
23, just as enployees were finishing lunch. The UFWorgani zers were
stopped briefly by Tomboka and a security guard, but then were all owed
togointo the field where the workers were. N eto testified that the
UFW organi zers tried to talk to workers for five or ten mnutes, but
Tonooka wal ked back and forth some ten feet away fromthe organizers and
workers and a security guard was visible to the workers. Neto testified
that the organizers left after five or ten mnutes both because the
enpl oyees were returning to work and because they viewed Tonooka's
presence as inhibiting. The record does not disclose whether Tonmooka
was normally or frequently present in the fields while enployees worked.
In the circunstances of this case, where we have an instance of m d-day

access
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at a tine when enpl oyees were finishing lunch and returning to
work, we cannot presume that the enployer was present in the field
for the prohibited purpose of surveillance of union canpaign
activity. The burden is on the party alleging illegal surveillance
to present evidence to warrant the conclusion that the enpl oyer was
present at a time when union organizers are attenpting to talk to
wor kers for the purpose of surveillance. See Konda Brothers, 2 ALRB
No. 34 (1976); V. B. Zaninovich, supra; J. C. Penny Co., 209 NLRB
No. 50 (1974); Randall's, 157 NNRB 86 (1966) .

Apart fromthe alleged incidents of denial of access, the
record reveal s that UFWorgani zers successfully exercised their
right of access to workers on several occasions. An enployee called
as a witness by the UFWtestified that both Teanster and UFW
organi zers came onto the fields to talk to enployees five or six
times in the month preceding the election. An enployee called by the
enpl oyer testified that he personally was approached by a UFW
organi zer while he was working in the fields on three occasions in
the nonth before the election. A wtness called by the enployer, a
crew boss, testified that UFWorgani zers came onto the fields at
|l unch tw ce during the week before the election and each tine they
handed out |eaflets to every worker and tal ked to some worKkers.
Nieto testified that he succeeded in going to the fields and talking
to workers on two occasions in the week before the election. In
addition, it is undisputed that UFW organi zers canpai gned anong

Tonmooka
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enpl oyees at the labor canp in which they |ived every Sunday for
several weeks prior to the election. Unhder all these circunstances,
we do not find that there were instances of inproper denial of access
sufficient to affect the outcone of the el ection.

The UFWal so contends that the enpl oyer unfairly
granted freer access to Teanster organizers than to URWorgani zers
The only evidence offered on this point is testinony by N eto that
as he was leaving the field on Septenber 23 after speaking briefly
w th enpl oyees, he saw a car carryi ng persons whom he recogni zed to
be Teanster organi zers drive onto the fields wthout being stopped by
ei ther Tonooka or his security guard and saw t he Teanster organi zers
begin talking to workers. Neto testified that the enpl oyees had
al ready resuned worki ng when the Teansters arrived. The record
Indicatas that the Teansters had a col | ective bargai ning contract
covering Tonooka enpl oyees prior to the el ection which nay have
provi ded for access to enpl oyees at work for purposes of servicing
the contract beyond the | evel of access required by this agency's
regulation. In any event, in the face of testinony by the UFW's own
wtness that UFWand Teanster organi zers cane onto the fields and
tal ked to workers about an equal nunber of tines in the nonth before
the election, we do not find that the one instance of unobstructed
access by the Teansters which N eto relates established that access
to the workers by the two uni ons was substantially unequal .

This objection is di smssed.
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1. Msrepresentation

The UFWal | eged that representatives of the Teansters
m srepresented facts to Tonooka enpl oyees on the nmorning of the
el ection, and made inflammatory and derogatory comments m nutes
before the start of the election. The evidence consists of
testinmony by a UFWorgani zer that just prior to 7:00 a. m. on the
day of the election, while he was at the l[abor canp standing around
an open fire and talking to 15-25 enpl oyees regarding the union, a
Teanster organi zer cane up to the group, grabbed a copy of a leaflet
whi ch the UFWorgani zer was distributing, crunpled it and threw it
inthe fire, and initiated a heated argument in which the Teamster
charged that the UFWreceives directions fromAsia or Europe, that
under UFWcontracts workers nust crawl on their bellies to obtain
jobs, and that if Jesus Christ were to return, the UFWwoul d be the
first to crucify him

The NLRB has characterized statenents such as these as
"obvi ous canpai gn propaganda, clearly recogni zable as such by the
enpl oyees." Merck and Co., 104 NLRB No. 124 (1953). |In Merck, one

union distributed panphlets in which | eaders of another union were
accused of graft. The NLRB held that this was not interference with
the el ection and that enployees were entirely conpetent to eval uate
such material. They held such statenents did not warrant setting
aside the election.

W concl ude that, under the circunstances, the de-

rogatory comrents by the Teanster organi zer were clearly
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recogni zabl e by enpl oyees as nere canpai gn propaganda. ¥ Such
inflammatory rhetoric has no place in a representation el ection
canpai gn. V¢ conclude, however, that it is not of such character as
to influence enpl oyees in their free choice of a collective

bargai ning representative. Ve therefore dismss this objection.

I11. Board Agent Gonduct

The UFWal | eges three instances of Board agent m sconduct.
First, it clains that Board agents permtted a foreman to disnantle
voting equi pnent while eligible voters were waiting to vote. No
evi dence was introduced on this issue. The objection is therefore
di sm ssed.

Secondly, the UFWal | eges that Board agents permtted the
enpl oyer's foreman to renain in the voting area during voting. The
only evidence wth respect to this objection is that Rogelio
Hernandez, allegedly the forenan of the thinning crew served as a
Teanster observer during the election. The record, however,
indicates that the parties agreed at the pre-el ection conference that
Hernandez was an eligible voter. Under these circunstances, the U(FW
has wai ved any right to object to his presence during voting.¥

Fnally, the UFWalleged that Board agents refused to
allowwitten challenges to five voters. The evi dence shows

that challenges were in fact nade to three of these

: 4l )See Hol | ywood Ceramics, I nc., 140 NLRB 221, 51 LRRM 1600
1962) .

Y 8 Cal. Admin. Gode Section 20350(b); Wst Foods, | nc.
1 ALRB No. 12, (1975).
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voters and that the parties agreed at the pre-el ecti on conference
that the fourth would vote wthout challenge. There is no
evidence as to whether the fifth person attenpted to vote. Even
If the Board agents did inproperly refuse to permt a challenge to
the fifth voter, such error was not sufficient to affect the
outcone of the election. V¢ therefore dismss this objection.

The VWstern onference, of Teansters is certified as the
col l ective bargaining representative of all agricultural enpl oyees
of Tonooka Brothers at its- farmng ranches 1 through 18 in Santa

Barbara and San Luis (bi spo Gounti es.

Cated: Qtober 29, 1976.

Gerald A Brown, Chai rnan

R chard Johnsen, Jr ., Menber
Roger M Nahony, Menber
Robert B. Huitchi nson, Menber
Fonal d L. Ruiz, Menber
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