STATE OF CALI FORNI A
ACGRI CULTURAL LABCR RELATI ONS BQOARD

K K 1TO FAR,

Enpl oyer,
and
UNl TED FARM WCRKERS CF AMVER! CA, No. 75-RG 6-M
ARL-AdQ

Petitioner, 2 ALRB No. 51
and

VESTERN CONFERENCE OF TEAMSTERS,
AND AFFI LI ATED LOCALS,

| nt ervenor.
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Fol | owing an election hela on Septenber 11, 1975, in
whi ch the Lhited FarmVWrkers of Arerica, AFL-A O ("UFW) re-

ceived a majority of votes cast,? the enployer filed objections
to the election. The issues set for hearing were (1) whether UFW
organi zers entered upon the enployer's property in violation of
state trespass laws, (California Penal Code, Section 602) between
August 11, 1975 and August 29, 1975, the effective date of

1The Tally of Ballots showed the following: UW- 55;
Vestern Conference of Teansters - 1; No Labor Organization - 43;
and Chal | enged Ballots - 7. The chal | enged bal lots are not suf-
fll C|te,nt in nunber to be determnative of the outcome of the
el ection.



Board's "access" regulation,? and, if so, whether such action
constitutes msconduct warranting the setting aside of the
election; and (2) whether, between August 29, 1975 and
Septenber 11, 1975, UFWorganizers entered the enployer's
property at tines and in nunbers beyond that provided for in
the "access" regulation, and, if so, whether such "excess

access" constitutes msconduct warranting the setting aside of
the el ection.

Z The access regul ation, 8 California Administrative Code
Section 20900(5), provides as follows:

Accordingly, the Board will consider the rights of
enpl oyees under Labor Code Section 1152 to include
the right of access bY uni on organi zers to the

prem ses of an agricultural enP oyer.for the purpose
of organizing, subject to the tollowing |imtations:

(a) Ooganizers may enter the groperty of an
enpl oyer for a total period of 60 mnutes before the
start of work and 60 mnutes after the conpletion of
work to nmeet and talk with enPonees in areas in
whi ch enpl oyees congregate before and after working.

(b) In addition, organizers may enter the
enpl oyer's property for a total period of one hour
during the working day for the ﬁurpose of meeting and
talking with enpl oyees during their |unch period, at
such location or |ocations as the enpl oyees eat their
lunch. If there is an established |unch break, the
one-hour period shall include such lunch break. If
there is no established lunch break, the one-hour
period may be at any tine during the working day.

(c) Access shall be limted to two organizers for
each crew on the proEerty, provided that if there
are nore than 30 workers in a crew, there may be one
addi tional organizer for every 15 additional "workers.

(d) Upon request, organizers shall identify
t hensel ves b&_nane and ['abor organization to the
enmpl oyer or his agent. Organizers shall also
wear a badge or other designation of affiliation.

(e) The right of access shall not include conduct
disruptive of the enployer's property or
agricultural operations, including injury to crops or
machi nery. Speech by itself shall not be considered
di sruptive conduct.” D sruptive conduct by
particul ar organizers shall not be grounds for
expel | i ng organi zers not engaged i n such conduct,
nor for preventing future access.
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Access Prior to August 29

Wiet her entry onto an enpl oyer's property by a | abor
organi zation prior to the effective date of the Board' s access
regul ation constitutes violation of state trespass laws is not a
guesti on which nay properly be entertai ned by this Board.

Notw thstanding the jurisdictional limtation, however, it is
appropriate for this Board to review such incidents of alleged
access to determne whet her the conduct warrants the setting
aside of the election because it involved coercion or
Intimdation of workers which interfered wth their free choice
of a collective bargai ning representati ve. The uncontroverted
evi dence wth respect to pre-August 29 access is that on each
of 10 days prior to August 29, the UPWorgani zers cane onto the
enpl oyer's premses during the workday? to solicit enpl oyee
support. On one occasion, a nobile news unit froma Los Angel es
television station arrived, seemngly acconpani ed by UFW
representatives. This is the only incident for which there is
direct evidence that field work was disrupted. M. Kenji Ito,
testified that he arrived after the newsnan had begun fil mng
and that sone enpl oyees had ceased working in order to observe
this activity while another group of enpl oyees appeared to have
been posed by the caneranan. The group of outsiders left shortly
after requested to do so by M. Ito. There is no evidence that
the organi zational activities were anything but peaceful and
nondi srupti ve.

V¢ concl ude that the record does not support a finding

of pre-regul ation access whi ch was coercive or intimdating of

YSeveral UFW witnesses testified that organizers only
entered the fields during lunch or break tines, not while
enpl oyees were wor ki ng.
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or interfered wth their exercise of free choice. Samuel S. Vener
Co., 2 ALRB No. 10 (1975). Accordingly, the objection is dism ssed.
Access after August 28, 1976

The evidence with respect to all the alleged incidents of
access by UFWorganizers to the enployer's property at times and in
nunbers beyond that permtted by the access regul ation cones al nost
solely fromone enployer wtness, Kenji Ito. M. Ito's testimony re-
garding UFWorgani zers' access to the enployer's property between the
adoption of the access regulation on August 29 and the el ection on
Sept enber 11 can be sunmarized as fol | ows? (access is to one crew of
approxi mately 30 workers unless ot herw se noted):

8/29 - none
8/30 - 2 organizers - at about noon
8/ 31 - none

9/1 - none (initially testified 2 organi zers at noon then
changed testinony)

9/2 - 2 organizers - sonetime between 1: 00 and 2: 00 p. m.

9/3 - 2 organizers at the Vacca ranch - at about noon and
sometine in the norning but he doesn't renenber when

- 2 organi zers at the Home ranch - sonetime during the

afternoon but he doesn't remenber when

9/4 - 2 organizers - sonetine between 11:00 and 1: 00 (he does
not allege that or%anlzers were present for nore than
one hour, sinply that they took access sonetime during
the specified two hour period) _

9/5 - 2 or 4 organizers, doesn't know how nmany - sonetimnme
between 11:00 and 1: 00

9/6 - none . _

9/7 - 2 or 4 organizers, doesn't know how nmany - sonetinme
between 10: 00 and 11:00

9/8 - 4 organizers - sonetime between 11:30 and 12: 45

9/9 - 2 or 3 organi zers, doesn't know how many - at Vacca
about 11:00 (but then says he is not sure of the tine)
and at Hone about noon -" Hone had both a field crew
and on-farm packi ng shed crew

9/10 - 4 or 5 organizers - at the Hone ranch - somewhere
between 11:30 and 1: 00

“M.Ito testified that neither he, nor to his know edge, anyone
el se, kept any record of the times, dates, and nunbers of organi zers
all eged to have entered the e IoKfr's property between August 11 and
Septenber 11. Consequently, all . Ito's testimony is solely from
menory. He testified, with respect to each date, how nmany U _
organi zers cane onto the prggerty and at what tine or the day. This
testi mony was given on Decenber 4, sone two to three nonths after the
a;leged I ncidents occurred, and was vague and uncertain in numerous
pl aces.
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M. Ito also testified wth respect to whether there is an
establ i shed lunch break but his testinony is unclear. n cross-
examnation, he testified that on the average nost enpl oyees take
their hal f-hour |unch break between 12: 00 and 12: 30 p. m. , but sone
enpl oyees take their |unches on various days at different tines,
ranging from11:00 a. m to 1:30 p.m hredirect examnation, M.
Ito was asked when the regul arly schedul ed | unch period was and he
replied "about 12:00 noonto 12:30 p. m. "

G ven the uncertainty of all the tine specifications,
coupled wth the uncertainty inthe record wth regard to the tine
of the enpl oyees' |unch break, we cannot say that M. Ito's testi-
nony supports a finding of any substantial access outside the tine
limts of the access regul ation except for two occasi ons, ¥
Septenber 8 and 10, on which it appears that there were nore than
the permtted nunber of organi zers present. Four URWw t nesses,
however, testified wthout citing details of the specific
i nstances that UFWorgani zers cane onto the property of the
enpl oyer during norning or afternoon breaks, if not during the
lunch break. M. Ito testified that enpl oyees got a 10-m nute
break each norning and afternoon, the exact tinmng of which was
| eft to each forenan, but general |y occurring between 9: 30 and
10:00 a. m and between 3: 00 and 3: 30 p. m

IM. Kaijo Ito, brother of Kenji Ito and co-owner of the enpl oyer
partnership, testified also that on Septenber 10, four URWorgani -
zers entered the Vacca ranch property of the enpl oyer during working
hours just as he was throw ng Teanster organi zers off the property
and that the UFWorgani zers protested to hi mthat he had al | oned
Teanster organi zers to be present during working hours. [to then
testified that after speaking wth him the UFWorgani zers went into
the fields and tal ked wth the workers, apparently wthout any
effort by himto stop them
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The testimony offered by the UFWindicates that the UFW
interpreted the md-day provision of the access rule to allow one
hour's access at any time during the day that enployees had a break,
rather than [imted to the hour surrounding the time that enpl oyees
ate their lunches. W conclude that that interpretation of the rule
I's incorrect.

Subsection 5(b) of the access rule, quoted in footnote 2,
provides that organizers may enter the enployer's property for one hour
during the working day "for the purpose of neeting and talking with

enpl oyees during their lunch period" (enphasis added). The rule then goes

on to provide that if there is an established |unch break, the one-hour
period shall include such [unch break, but if there is no established |unch

break, "the one-hour period may be at any tine during the working day"

(emphasi s added). Since the md-day access provision has as its, focus
access to enployees to talk with themwhile they are taking their |unch
break, we interpret Subsection 5(b) to grant access during a one-hour
period which enconpasses the established lunch time, or if there is none,
the tinme when enpl oyees are actual |y taking their [unch break, whenever
that occurs during the day.
Thus, we conclude that there is evidence in this case
that UFWorgani zers took access to the enployer's property at tines
beyond those permtted by the access regulation. There remains the
question of whether such "excess access" warrants the setting aside

of the election.
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While the access regulation is stated in terms of
defining rights of enployees under Labor Code Section 1152 and
therefore acts as a limtation on enployer conduct, we think that
the clear inport of its specification of tines for access and
nunbers of organizers is that it is alimtation on union conduct
as well. W do not find, however, that any interference by an
enpl oyer with the fullest exercise of the right of access granted
by the regulation nor any access taken by a | abor organization
whi ch exceeds the [imtations of the access regulation per se
constitutes msconduct affecting the results of the election and
thus warranting the setting aside of the election. Instead,
al I egations of violation of the access regulation by either an
enpl oyer or a |abor organization will be assessed in each case to
determ ne whether it is of such character as to affect the
enpl oyees' free choice of a collective bargaining representative. ¥

Ve recogni ze of course that violations of the access
rule by enployers and | abor organizations are not strictly
conparable in terms of their effect on the fair conduct of an
el ection. The purpose of the access rule is to insure that workers
have access to information necessary to make an inforned

%See John V. Borchard Farms, 2 ALRB No. 16 ((1976) in which we
held that a “ninimal and insubstantial encroachnent” upon the
nPoner s prem ses beyond the scope to the rule was not grounds for
se t aside the election. See also Toste Farms, | nc., RB No.
1975). Smlarly, see Certified E?% Inc
1 ALRB No. 5 (1975) "in which we held a single isolated denia
of access to a union after several days in which access was
pFrn%tted IS not conduct warranting the setting aside of the
el ection
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choi ce about collective bargaining representation. M olations of the
access regul ati on by an enpl oyer nay i nvol ve deprivi ng enpl oyees of
infornation which would aid themin deciding whether they wsh to be
represented by a union in collective bargaining and, if so, by what
union. Molations by a union in the taking of "excess access" nay
nean sinply that enpl oyees are exposed to nore infornation fromwhich
to nake their electoral choice than they woul d have been exposed to
if the access regul ati on were conplied wth,

In this case we are faced wth a situation in which, due
apparently to a msinterpretation of the limtations of the access
regul ati on, the UFWentered the enpl oyer's property and spoke wth
enpl oyees at tines other than the one hour surroundi ng the | unch
period. This is not a case in which it appears that the opposing
uni on was di sadvant aged by such "excess access" since the record
i ndi cates that Teanster union organizers not only had access to the
property but appear al so to have exceeded the bounds of the access
regul ation on nore than one occasion.” Furthernore, there i s nothing
inthe record to indicate that the "excess access" was of such
character as to have had an intimdating or coercive inpact on
enpl oyees or in any other way affected the outconme of the el ection.

By the foregoing, we do not nean to condone the action of
uni on organi zers who enter an enpl oyer's property at tines and in

nunber s beyond that permtted by the access regul ation.

A though there was testinony in the record on access to the
enpl oyer's property taken by the Teansters union, "excess access" by
Teanster organi zers was not all eged as an objection to the el ection
and thus was not fully litigated at the hearing V¢, therefore, nake
no finding on this point.
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O the other hand, we are statutorily bound to certify el ections
unl ess there are sufficient grounds to deny certification, that is,

unl ess the el ection was tainted by msconduct affecting the outcone

of the election. However much we condemm the failure of a party to
abi de by the access regulation in good faith, we cannot say, on the
facts of this case, that the results of the el ection were affected
by the msconduct. It is entirely inappropriate for this Board to
refuse to certify a collective bargai ning representative chosen by
enpl oyees in a fair and free el ecti on based upon m sconduct whi ch
we do not conclude affected the enpl oyees' free choice.

Accordingly, this objection is di smssed.

The Lhited FarmVWrkers of Awerica, AHL-AQ is
certified as the collective bargaining representative of all
agricultural enpl oyees of K. K Ito Farns in Ventura Gounty.

Dated: Qctober 29, 1976

Gerald A Brown, Chai rnan

R chard Johnsen, Jr ., Menier
Roger M Mahony, Menber
Robert B. Hutchi nson, Menber
Ronal d L. Ruiz, Menber
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