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In an el ection conducted Gctober 30, 1975, a najority
of votes were cast for the United Farm Wrkers of America, AFL-CIO

(“UFW). ¥ The enpl oyer filed tinely objections which were consi dered
initially at a prelimnary hearing conducted by then Board Menber
QGodinin B Centro on Decenber 2, 1975. As aresult of that
prelimnary hearing, arrangenents were nade for suppl enent al

I nvestigation of certain specified facts. Reports of the prelimnary
heari ng and of the suppl enental investigation were served on the

parties, and they had opportunity to respond. Based

Y The Tally of Ballots showed that of approxi mately 114 eligible
voters, 56 votes were cast as follows: WW- 39; Teansters - 11; No
Labor organization - 5; Void Ballots - 1.



on the report of the prelimnary hearing, the reports of the
suppl emental investigation, and the responses of the parties, we
conclude that there exist no factual disputes requiring an evidenti
ary hearing, and that the results of the election should be cer-
tified.jy

The enployer's first objection is that the Board agent in
charge of the election inproperly invoked the presunptions provided for
in 8 Cal. Admn. Code Section 20310( €) . The presunptions were
I nvoked because of the failure of the enployer to provide any enpl oyee
addresses within the 48-hour period as required by Section 20310( e)
and its further failure even to provide addresses for a substanti al
nunber of enployees.¥ The enployer argues that invocation of the
presunptions was inproper because (a) the Board agent who invoked them
did so on the erroneous assunption that they were to be invoked
automatically rather than on a discretionary basis; (b) the |ist
suppl i ed by the enpl oyer was substantially conplete; and (c) the
regional office failed to conply with a directive fromthe Genera
Counsel dated Cctober 24, 1975 to the

<An enpl oyer objection based on the alleged i nadequacy of the
on's show ng of interest was dismssed by the regional director on
ground thaf such matters are not reviewable in a post-election
ections proceeding. 8 Cal. Admn. Code Section 20315( c). The
| oyer's request for review of that dismssal is denied.

The regional director also dismssed objections filed by the Western
Conferéence of Teansters, Agricultural Dvision, International

Br ot her hood of Teamsters and various of its affiliated [ocal unions, on
the ground that the declaration and other evidence submtted in

support of the petition were legally insufficient. The Teansters
request for review of that dismssal is also denied.
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_ ¥The el ection petition was filed on Qctober 23, 1975. The ori-
inal eligibility [ist which the enployer submtted on Cctober 25,

975 contai ned no addresses. A supplenentary [ist submtted on Cctober
27, 1975 contained addresses for approximtely 45 out of approxinately
114 enpl oyees.
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effect that determnation as to whether to not an enployee list is
substantially conplete or accurate is to be nade by the regional
director, and that if a regional director determnes that it is not
substantially conplete or accurate he or she "shall state the reason
for this determnation in witing and serve a copy on all parties."”
The regional director made no witten determnation here.

The enpl oyer does not claimthat invocation of the
presunptions adversely affected its interests in the election except
insofar as it was presuned that the union had obtained the necessary
showing of interest. Since matters relating to showi ng of interest
are not litigable in a post-election proceeding under Labor Code Section
1156.3 (c), 8 Cal. Admn. Code Section 20315 (c), the objectionis
dismssed. John V. Borchard Farns, 2 ALRB No. 16 (1976), Jack or
Marion Radovich, 2 ALRB No. 12 (1976).

The enpl oyer's other objectionis that there was in-
sufficient notice of the election which resulted in a nonrepresentative
vote. 0 approximately 112 el igible vot ers,i/ 56 voted in the el ection
at 2:00 p. m on Thursday, Qctober 30, 1975. The enpl oyer asserts
inits objection petition that the official Notice of Hection was not
posted or handed out until the day of the election;, and that over 50%
of the people who were eligible to vote were not at work on that day,
and therefore presunably received no notice. A the prelimnary
heari ng on Decenber 2, the enpl oyer further contended that although

Board agents prom sed

4/ . . . .

— 1he suppl emental investigation done by the Executive Secretary
and served upon all the parties showed that 2 of the 114 nanes of
eI|P_| ble voters on the list supplied by the enployer were actually
dupli cati ons.
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at the pre-election conference on Cctober 29 to distribute notices to
workers in the fields the followi ng norning, they did not in fact
appear until 11:30 a. m. The UFWcontended i n response that any del ay
innotice to the workers in the fields was of no consequence since
nearly all of those enployed on the day of the election voted, and

t hose who did not vote were working el sewhere and woul d not have
received notice in any event.

At the prelimnary conference it was agreed that further
i nvestigation of the notice issue should proceed along two lines: (a)
statenments shoul d be obtained fromthe Board agents involved with
respect to the nature of the notice provided;, and (b) the enployer's
payrol| records should be anal yzed to determ ne when eligible voters
who did not vote last worked for the enployer. This supplenental
i nvestigation was conducted and the results served upon all parties.

W first note that this election was carried by less than a
majority of potentially eligible voters, since only 50%of all eligible
voters participated in the election. However, these nunbers alone do not
indicate that the vote was not representative. The N. L. R. B. has
certified elections in which a mnority of eligible voters participated,
in the absence of evidence that any voter or voters were denied the
opportunity to vote. NLRB v. Central Dispensary and Energency Hospital, 15
LRRM 643 (D. C. Gr. 1944); cert, den, 324 U S 847 (1945) Valencia
Service Co., 99 NLRB 343, 30 LRRM 1074 (1952) See also Trusio v.

Pennsyl vani a Labor Rel ations Board, 87 LRRM 2832 (Pa. Ct. ComPis 1974).
The bare fact that a mnority of eligible
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voters participate in an election is not in itself grounds for setting
aside the election. The question before us here is whether or not

enpl oyees were denied the opportunity to vote as a result of the
notice procedures in this election. W find they were not.

W are commtted to the principle that every effort shoul d
be made to notify eligible enployees of an election and give theman
opportunity to vote. However, we note that the requirement of the
ALRA that an election be held within 7 days of the filing of a
petition combines with rapid turnover in the workforce characteristic
of much of California agriculture to create peculiar difficulties in
provi ding such notice. The burden of confronting these difficulties
falls in the first instance on the Regional Director and Board agents
in charge of the case, but particularly in viewof the tine
constraints involved, the parties themselves are expected to
participate in efforts to notify enpl oyees.

In this case, the enployer points to two alleged defects in
the notice given. Wth respect to the enployer's contention that
notice shoul d have been given to workers earlier on election day, it
appears that two Board agents went to the enployer's premses at 8: 30
a.m. on that day, and exercised due diligence in providing witten and
oral notice to workers in both English and Spanish. Prom conparison
of the enployer's payroll records with the regional office voting
records it appears that only 7 of the 53 eligible workers who were at
work on the day of the election failed to vote. These uncontradicted

facts lead us to conclude that this contention is wthout nerit.
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The enpl oyer also contends that notice shoul d have been
given to enployees prior to election day. Conparison of the
enpl oyer's payrol| records with the eligibility [ist indicates that
40 out of the 56 voters who did not vote last worked for the
enpl oyer prior to Cctober 23. Thus, even had notice been
di ssem nated at the work place the day of the filing of the
petition, these enployees mght not have received it. The
enployer's late and only partial conpliance with the requirenent
that it furnish a list with addresses of its enployees (see
footnote 3, supra) made any other nmeans of notifying themby either
the Board agents or the unions largely a matter of gue55muuK7 Nor
did the Board agents have any way of know ng that a nunber of the
enpl oyees on the list submtted to it were no |onger working for
the enpl oyer and m ght not be reached by the notice procedures they
sel ected. The enpl oyer does not assert that it made any efforts to
reach these enpl oyees

5 (ne neans of notifying eligible voters who are no | onger
at work is to attenpt to contact themindividually at their
addresses. W decline to make individual not|f|cat|on by the Board
agent nandatory, however, since even if a complete list 1s timnel
furnlshed t he burden of suppl yin |nd|V|duaI notice within the
ay Eerlo nmay S|nRM¥ be too grea hr Aircraft Corp., 136 NLRB
22 (1962 note tha knomAedge of the addresses of
dl@MeVMem\MMdbehd pful in devising other neans of notice
as wel |, such as ostlng of notlces in |abor canps or conmmunity
stores or the use of ragio announcenents in appropriate areas, and
woul d make possible notification of potential voters by the union
or unions involved. W reaffirmthe discretion of the Regiona
Director and Board agents to devise neans of notice which are
aggro rlate under the circunstances. See Regul ations Section
50( a); Rohr Aircraft Corp., supra.

-6-
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itself.® Under these circunstances, we find that the notice
procedures enpl oyed here were adequate and that the el ection was
representative.?

Accordingly, the United Farm Wrkers of America, AFL-CQ
Is certified as bargaining representative for all agricultura
enpl oyees of the enmployer in Inperial County.

Certification issued.

Dated: September 29, 1976

Cerald A Brown
Roger M Mahony
Robert B. Hutchi nson
Ronald L. Ruiz

6/

~ Indeed, we note that the enployer is attenpting torely onits
own m sconduct as a ground for setting aside the election to the
extent that its failure to conply with Board Regul ations requiring the
furnishing of a conplete and accurate |ist of the nanes and addresses
of all enployees nay have prevented notification by the union or by
board a?ents of enployees no | onger morklnﬁ_fpr the enpl oyer on the
day of the election. “Such reliance is prohibited by Section 20365( b)
of the Regulations. Furthermore, the N. L. R. B. has taken the
position that an enployer who fails to post notices of election or to
supply lists of eligible voters is estoPped fromraising the argument
of an unrepresentative vote, as ground for setting aside the election.
National Mneral Co., 39 NLRB 344, 10 LRRM 13 (1943).

7/

. W\ note that the sugplenental investigation referred to above
di scl oses that at |east enployees who | ast worked prior to Cctober
23 heard of the election and voted, and that of 15 enpl oyees who
wor ked durlnﬁ the week prior to the distribution of notice on the
morni ng of the election, but did not work on election day itself, 8
voted. The record does not disclose how these people received notice
of the election or whether other enP!oyees who were not working for
t he empl oyer on the day of the election and who did not vote also
received notice of the election. |In any case, the enployer's
argunent that no enpl oyees not working for the enPoner on the day of
the election received notice of the election is clearly erroneous.

2 ALRB No. 49
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MEMBER JOHNSEN, dissenting:

| respectfully dissent fromthe nmajority opinion on the
grounds that the Board's failure to provide adequate notice of an
el ection caused the disenfranchi sement of a substantial nunber of
voters. For those at whomit was directed, the notice provided
was adequate. The problemw th this election arises fromthe fact
that notice was directed only at a certain segnment of the eligible
voters -- nanely, those who happened to be working at the
enpl oyer's farmon the day of the election.¥ A full 50 percent
of the eligible voters were either not working or worKking
el sewhere at the tine notice was being given. That group of
potential voters was thus effectively disenfranchised.

One of the basic tenets of the Act is that, with
regard to representation elections, the Board should strive for

maxi mum participation of the enployees eligible to vote.

_4i.he Act does not limt voting eligibility to that
particul ar category of workers:

"All agricultural enployees of the enployer whose
names appear on the payroll applicable to the
Payroll, eriod i med a ely precedlnq the fllln% of
he petition of such an election shall be eligible
tovote . . . ." Labor Code Section 1157.
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(See Labor Code Section 1156.4; 8 California Admnistrative Code
Section 20350.) Toward that end, the Act provides that the Board
can hold a representation election only "upon due notice to all
interested parties."” Labor Code Section 1156.3( a). The concept of
due notice is reflected in the Board' s regulations at 8 California
Admni strative Code Section 20310( g) :

Boar d "éer-oint st ha(lagef_ritl IV\rH Ianscélaeskert\ﬂececoc())fpe{;1 al?(iatoint io?n'al } ne

B LS Bl poroas ) Che £ PhG ol e pet 1 o

aect! on' her e apptopt | ate s N drrection of an
This section clearly calls for a pronpt effort to notify eligible
voters of a pending election. It is true, as the mgjority states,
that the parties thenselves are expected to participate in efforts
to notify enployees, but the initiative nust come fromthe Board and
its agents. Here the Board agent did not begin to enlist the
cooperation of the parties until late in the day preceding the
el ection. No notices of the filing of the petition had been
reproduced and posted, nor had any announcements of a pending
el ection been made to the nmedia. The last mnute onsite election
notification used here fell far short of the notification effort that

I's contenplated by Section 20310( g) .

A nore tinely notification effort would have given

the eligible workers who were not present on the el ection day some
opportunity to be apprised of the el ectiun® The list

provi ded by the enployer did not contain addresses for all the

eligible workers, but the principal means of notification would,

2l \Mile the severe tine restraints inposed by statute will not
almars ermt nuch advance notice of an election, at |east there
shoul d be sone oPportunlty.for workers to be notified of the exact
EHﬂ§7%Sd place of an election. Carl Joseph Maggio, Inc., 2 AARBNd. 9
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in any event, have been by word of mouth or by some form of mass
conmmuni cation, such as radio and |ocal newspapers. It is to be
presumed that all workers on the list of eligible voters have a
vested interest in the election. The tally shows that the absent
workers coul d have participated in sufficient nunbers to affect the
outcome of the election had they received sone formof advance
notice.

However, it is not necessary to indulge in speculation
as to what the absent but eligible workers woul d have done had
they received notice of the election. The integrity of the
el ection process requires that at |east sone effort be made to
give all eligible voters an opportunity to receive the basic
information concerning tine and place of the election. Here, a
significant portion of the "electorate" was not given that
opportunity. They were in effect disenfranchised. Thisis a
consi derably different situation fromthat wherein the notice
given is deficient but not discrimnatory inits application.

Under the circumstances presented in this case, granting
certification amounts to condoning inproper notification
procedures and condoning the disenfranchisement of eligible voter
enpl oyees who do not happen to be on the enployer's pren ses on
the day of the election. The election should be set aside so
that, upon the filing of a new petition, proper notification
procedures can be enployed and a nore representative vote obtained.
Dated: Septenmber 29, 1976

R chard Johnsen, Jr ., Menber
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