STATE OF CALI FORNI A AGRI CULTURAL
LABCR RELATI ONS BOARD

Inthe Mitter of:

ASSCCI ATED PRODUCE DI STRI BUTCRS, No. 75-RC-64-M

Enpl oyer, 2 ALRB No. 47
and DECI SI ON ON
CBIECTI ONS
UNI TED FARM WORKERS
OG- AMBERI CA, AFL-d Q
Petitioner.
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O Septenber 17, 1975, a representation el ecti on was
hel d anong the enpl oyees of Associ ated Produce D stributors
(enployer). The direction and notice of election specified
the unit as "all agricultural enpl oyees excl udi ng commerci al
packi ng shed workers of the enpl oyer”. The tally of ballots
shows the followng: Uiited FarmWrkers of Arerica, AFL-AO
("URW) - 26 votes; no | abor organi zation - 2 votes; unresol ved
chall enged ballots - 3. S nce the nunber of challenged ballots
isinsufficient to affect the outcone of the election, we do
not resol ve them

(bj ections to the election pursuant to Labor Code Section
1156.3(c) weretinely filed by the enpl oyer and by General
Teansters, Vérehousenen and Hel pers Uhion Local 890 and Truck
Drivers, Vdrehousenen and Hel pers Local 898 ("Teansters") Pursuant to

our authority under Labor Code Section 1146, the
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decision in this matter has been del egated to a three-nmenber
panel of the Board.

Teanster (hj ecti ons

The Teansters objected to the inclusion in the unit of
truck drivers and certain other job classifications on the grounds
that these enpl oyees have a history of separate collective bargai ning
and do not share a commnity of interest with other agricul tural
enpl oyees, and on the grounds that the enpl oyer may be within the
jurisdiction of the NLRB. Simlar objections were filed by the
Teansters in a series of cases already decided by this Board. See R
T. Englund Co., 2 ALRB No. 23; Mann Packing Co., 2 ALRB No. 15; Garl
Joseph Maggio, I nc., 2 AARB No. 9; Salinas Marketing Gooperative, 1
ALRB No. 26; Vest QGoast Farns, 1 ALRB No. 15; J. R Norton Co., 1
ALRB No. 11; Geen Valley Produce Cooperative, 1 ALRB No. 8; and

Interharvest, | nc. ;

1 ALRB No. 2. In those cases, we held that if the enpl oyees in

di spute are agricultural enployees w thin the nmeaning of Labor Code
Section 1140.4( b) , this Board has no jurisdiction under Labor Code
Section 1156. 2 to exclude themfromthe unit on the basis of separate
bargai ning history or separate community of interest.

The status of the truck drivers and rel ated cl assifications
under the National Labor Relations Act is currently pending before
the NLRB pursuant to a petition for certification filed with that
agency by the Teansters. V& conclude that resol ution of their status

as agricultural enployees is appropriately deferred
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until there is a decision by the NLRB or sone future proceeding by
this Board on a notion for clarification of the unit described
herein.¥ Accordingly, we disniss these objections.
Enpl oyer' s hj ecti ons
Oh Cctober 27, 1975, the Board issued an order di smssing

certain of the enployer's objections and setting for hearing

paragraphs 2(a) and 2( b) of the enployer's petition objecting to
election. At the hearing held pursuant to said order on Novenber 11,
1975, the enployer withdrewits objection in paragraph 2(a).2% Wth
respect to the objection in paragraph 2( b), that the petition for
certification was barred by an existing collective bargaining
agreenent, the enpl oyer introduced into evidence a copy of a
col l ective bargaining agreement between it and the Teansters covering
its truck drivers through July, 1976. The agreement is dated August
20, 1974. Labor Code Section 1156.7(a) provides that no collective
bar gai ni ng agreenent executed prior to the effective date of the ALRA
shal | bar a petition for an election. Accordingly, we dismss this
obj ecti on.

There remain for disposition the enployer's objections in

paragraphs 1 and 7(a) and (b) of its petition. In paragraph 1,

1/ The eligibility list inthe regional office file indicates a
total of five enployees in the disputed classifications, a nunber
insufficient to affect the outcome of the election. W have
Prev;ousl noted also that if these enployees are eventual |y de-

ermned to be under NLRB jurisdiction, their rights will not be
pre{udlced by this Board' s certification of a unit of "all a%LI-
cultural enployees of the enployer." Interharvest, I nc., 1 ALRB No.
2. Under these circunstances, further delay in certification would
serve no purpose.

2/ The eanoKer originaIIK claimed that he was not at peak when
the election was held. At the hearing, the parties stipulated that he
was in fact at peak at that tine.
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t he enpl oyer contends generally that the NLRB has preenpted the
authority of the ALRB to conduct el ections and determne | abor
representatives. In paragraph 7 (b) the enpl oyer contends that the
NLRB has preenpted jurisdiction in this particular natter. V¢ dismss
the objection staled in paragraph 1, since it is in the nature of a
general attack on the legality of the ALRA and as such is not a
proper subject for review under Labor Gode Section 1156.3(c) .

Sanuel S \Vener Gonpany, 1 ALRB No. 10.

Goncerning the objection in paragraph 7( b), we note that
the NLRB has declined to assert jurisdiction over the enpl oyer's
field workers on the ground that they are agricultural enpl oyees.?
Under Labor Gode Section 1140.4 ( b), therefore, these enpl oyees are
wWthin our jurisdiction, and we dismss the objection.

In paragraph 7( a) the enployer takes the position that if
it is determned that the NLRB does not have jurisdiction, thenits
entire operation should be classified as agricultural, including its
shed workers.? This brings before us the question as to whether or
not the enployer's packing operation and its enpl oyees who wor k

there fall within the definitions of

3/ In NLRB Case No, 20-RM 1907, the enployer filed a petition
for certification covering a unit includi ng nechanics, hi jos, truck
drivers except long haul, shed workers and field workers. (On Decenber
2, 1975, the regional director of Region 20 of the NLRB i ssued her
decision dismssing this petition. e dismssal was upheld by the
NLRB on February 9, 1976.

4/ The enpl oyer al so obj ected that mechani cs were excl uded from

the unit. The direction and notice of election does not exclude
nmechani cs.
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“agriculture" and "agricul tural enployee" stated in Labor Code
Section 1140.4(a) and (b). Based upon applicable precedents
under the NLRB, ¥ which we are required to follow, we have held in
previous cases that packing sheds which pack a significant anmount
of produce grown by other growers are commercial sheds and the
enmpl oyees who work in these sheds are not agricul tural enployees.
MFar| and Rose Production Co., 2 ALRB No. 44; Carl Joseph Maggi o,
2 ALRB No. 9.

Ve take notice that the NLRB found in its investigation
of Case No. 20-RM 1907 that the enployer is engaged in the
busi ness of harvesting, hauling, packing, and selling broccoli,
that it provides these services on a contract fee basis to
various growers unrelated toit, and that it ows none of the
crops for which it provides these services. On the basis of
these facts we find that the enployer's packing shed is a
comrercial shed. Thus, its packing shed enpl oyees are not
agricul tural enployees, and were properly excluded fromthe unit.
W therefore dismss the enployer's objection in paragaph7 (a)

Based on the foregoing, we conclude that there are no

grounds for setting aside this election, and order that

5 See The Gar in Co. , 148 NNRB Nb. 138; Ml orado R ver Farns,
99 NLRB Nb. 160; Decoster Egg Farns, 223 NLRB No. 123; see al so
Farners Reservoir & lrrigation G. v. MOQnb, 337 U. S. 755, 762-
763 (1949) ; Batley-Janss Enterprises, 195 NNRB No. 47, in which
the enpl oyer first becones invol ved wth the crop at the harvest
stage, as is the case here.
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the United Farm Wrkers be certified as the collective bargaining
representative for a unit of all agricultural enployees of the
enpl oyer, excludi ng commercial packing shed workers of the

enpl oyer.

Dated: Septenber 15, 1976

Gerald A Brown, Chai rnan

Roger Mihony, Menber

R chard Johnsen, Menber
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