STATE OP CALI FORNI A
AGRI CULTURAL LABCOR RELATI ONS BOARD

In the Matter of:

McFARLAND ROSE PRCDUCTI ON
co. , No. 75-RG 134-F

| oyer,
Enpl oy 2 ALRB No. 44

and

UN TED FARM WORKERS CF
AMERI CA, AFL-A Q DECI SI ON ON CHALLENGED
BALLOTS AND CBJECTI ONS

Petitioner.
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On Novenber 28, 1975, a representation election was
hel d anong the enpl oyees of MFarland Rose Production Conpany
("enployer"). The Tally of Ballots shows the following: United
Farm Workers of America, AFL-QO (" UFW') - 36, No Union - 11,

Chal lenges - 63, Y Void Ballots - 1. Since the challenged ballots
were sufficient in nunber to be determnative of the outcome of
the election, the Regional Director conducted an investigation and,
on Decenber 10, 1975, filed his Report on Chall enged Ballots.

The enpl oyer filed partial exceptions to the Regional Director's
report; the UFWfiled no exceptions. On January 9, 1976, the
Board directed the Regional Director to file a supplenental report
with respect to the reconmendations excepted to by the enployer.
That report was filed on January 28, 1976.
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YThe nunber of challenged ballots was incorrectly recorded on the
Tally as 63. The correct nunber is 64



Since no party excepted to the Regional Director's
recomendation that the challenges to the ballots of the follow ng
three persons be sustained, we so rule: Nellie A Pruneda, Gomecido
Pedrosa and Jesus Vasquez.

The enpl oyer excepts to the Regional Director's recom
mendation that challenges to the ballots of thirty-nine (39) enployees
shoul d be overruled. The thirty-nine enployees in question all work in
a grading and shipping shed |ocated on the enployer's premses. It is
undi sputed that thirty percent of the roses which are processed in the
shed are raised by enterprises other than the enployer's. The enpl oyer
contends that under NLRB precedent the shed is a commercial shed and
t hose enpl oyees who work in it are therefore not agricultural enployees.
The Regional Director, in concluding that the shed enpl oyees were
agricultural relied in substantial part on a finding of interchange of
enpl oyees between the fields and shed. |In particular, the Regional
Director found and the enployer agrees that four shed enpl oyees worked
for a fewnonths in the enployer's fields when the workload in the shed
was | ow. The Regional Director also found on the basis of ora
communi cation with twelve of the thirty-nine enployees in the shed that
approxi mately one-third of the shed enployees al so worked in the field
for up to three nonths per season. The enployer disputes this finding
and al |l eges that only the four shed enpl oyees mentioned above ever worked
inthe fields.

Labor Code section 1156.2 provides that "the bargaining unit
shall be all the agricultural enployees of an enployer.” In determ ning

whi ch enpl oyees are agricul tural enpl oyees, we are bound
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to follow applicable precedents of the NLRB, the courts, and the
U S. Department of Labor. M. Artichoke, Inc. 2 ALRB No. 5
(1976), Labor Code § 1140.4(a) and (b). The NLRB hol ds packing

sheds to be conmercial sheds and shed enpl oyees to be nonagricul tural

enpl oyees where a significant portion of the produce packed in the
shed i s produced by enterprises other than the enpl oyer.? Sone

I nt erchange of enpl oyees between the fields and a packi ng shed whi ch
handl es produce of enterprises other than the enpl oyer's does not
render the shed noncommerical.¥ Thus, we find that the thirty-nine
packi ng shed enpl oyees, bei ng enpl oyed i n a comnmerci al packi ng

shed, are not agricultural enpl oyees. W sustain the chal | enges
totheir ballots. ¥

Z'Carl Joseph Maggio, Inc., 2 ALRB No. 9 (1976); See, e.g., Garin

Co., 148 NLRB 1499 (1962[|g_ - 15 percent of the produce packed was for
anot her grower; Colorado River Farns, 99 NLRB 160 (1952) - 10 percent of
the produce packed in the shed came from other enpl oyers.

¥1n Garin Co., supra, the shed was found to be a commercial operation
despite the fact that two or three of the packing shed enpl oyees worked
in the fields each norning for a few hours before the shed opened. In
Col orado River Farms, et al, supra, the NLRB found the Eaton Fruit (one
of the e Io?/ers in the consolidated case?1 packi ng shed to be commerci al
despite the fact that 30 percent of the shed enpl oyees perforned field
wor Kk when not engaged in packing shed operations.

Y The thirty-nine enpl oyees are: Juan Aguilar, Aurelio Ranirez,
Romana Renteria, Rosemary Hernandez, Victor Garcia, Cecilia Saldivar,
Gisel da Gonzal ez, Carolyn Poulton/ Bartola Ramrez, Manuel Villasenor,
Al fredo H Sal gado, Ricardo Rodriguez, Frank Hernandez, Juana G
Conzal ez, Julian Perez, Rafael Gonzalez, Ophelia Diaz, Oelia Mllo,
Berni ce Hanson, Sebastian R. Topete, Elia Sosa, Elodia R Lara, Lupe
Quereca, Mcaela H Chapa, Esther Magdal eno, R goberto V. Serrano,
An?el ica Ybarra, Jesus Campos, Adelaide G Aanis, Richard Heredia, Jerry
Patterson, Anthony Alva, Donna Hokit, WIliamH. |saacs, Daniel J.
Anderson, Mack Lois Miurrell, Sally De La Rosa, Elivra Martinez Banuel os
and Leslie H Wite.
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Since the nunber of challenged ballots remaining®
is not sufficient to affect the outcone of the election, we proceed

to consider objections to the conduct of the election.

oj ections

On Decenber 4, 1975, the enployer filed objections to the
conduct of the election on the follow ng three grounds: (1) the Board
failed to conduct a secret election because of the challenged ball ot
procedure used; (2) the UFWstacked the election by arranging for
certain enployees to be hired for the purpose of voting in the election
only; and ( 3) nonagricultural enployees were allowed to vote and were
included in the bargaining unit. No hearing on these objections is
necessary for the reasons di scussed bel ow.

The first objection alleges that the Board' s standard
chal | enge procedure, if applied in this case, will result in deprivin
voters who were subject to challenge of their right to secrecy of their
ballots. Since the nunber of challenged ballots for which challenges were
overruled is insufficient to affect the outcome of the election, those
bal lots will not be counted. Therefore, the secrecy of those ballots is
not in issue. However, we note that the challenged ballot procedure

objected to in this case is the same

5 The Regional D rector recommended that the chall enges to the
ballots of the follow ng twenty-two (22) persons be overrul ed:
Porfori o Escobedo, Xavier Qortez Caberre, Augustina Renteria,
Teresa Vega Medi na, (onsuel o Gervantez, Socorra Renteria, Anelia
Balles, Margarita Robles, Josefina Cardenas, Robin Lynn Quijal vo,
Manuel a De Leon, (Jelia S Sanchez, Anita Rodriquez, Yol anda De La
Rosa, Mria T. Reyes, I\g}/ Dano, Nellie Heredia, daudi ne Hannah,
Leonel Heredia, Robert Gallardo, Sally Balles, and Reyes Garci a,

No party excepted to this recommendat i on.
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procedure followed in all other cases: the ballot is marked by
the voter, folded and placed in an envel ope, and identifying
i nformation including the voter's nane is witten on the outside
of the envelope. W are admnistratively infornmed that the procedure
used in counting ballots for which challenges have been overrul ed
is that the ballot is removed fromthe chall enge envel ope, and,
while still folded, is mngled with other ballots. Wen all ballots are
so mngled, they are then unfolded and counted. W are satisfied
that such a procedure ensures that the secrecy of individual ballots
I's preserved. The use of this procedure, wthout evidence that the
secrecy of ballots was inpaired by deviation fromthe procedure, will
not be ground for setting aside an election in those cases where
chal | enged ballots are ultimately counted.

oj ection number 2 is dismssed for failure to supply
adequat e supporting declarations. 8 Cal. Admn. Code § 20365( a)
Interharvest, Inc., 1 AARBNo. 2 (1975).

The third objection relates to the sanme thirty-nine packing

shed enpl oyees di scussed above. Since we have concluded that the
challenges to their ballots should be sustained because they are not
agricultural enployees, they are therefore also excluded fromthe
bargaining unit. The fact that sone enpl oyees who were subsequent!|y found
to be ineligible were permtted to cast challenged ballots
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cannot be found to be conduct interfering with el ection.® he
objection, insofar as it is urged as a ground for setting aside the
election, is therefore di smssed.

The Uhited FarmVWrkers of Averica, AFHL-AQ is certified
as the collective bargaining representative of all agricultural

enpl oyees of MFarl and Rose Producti on Gonpany.

Cated: March 2, 1976

pebidle -

Scf. Hemet Wiolesale, 2 ALRB No. 24 (1976); California Coastal
Farns, 2 ALRB No. 26 (1976) .
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