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The major issue in this case is whether the election was
timely held in view of the requirenment in Labor Code Section
1156. 4 that elections under the Agricultural Labor Relations Act
be conducted only when the enployer is at 50 percent of its peak
agricultural enploynent for the cal endar year.

This election was held on Septenber 17, 1975, on a
petition for certification filed by the Western Conference of
Teansters ("Teansters") on Septenber 10, 1975. The United Farm
Wrkers of America, AFL-CO (" UFW') intervened.Y Thereafter
the UFWfiled objections to the election alleging that the
el ection was not held at peak and that the UFWwas not given

timely notice of the pre-election conference.

Y The tally was Teansters 17; UFW9; no union 2.



This case was originally consolidated for hearing with six
ot her Salinas Valley elections because of the conmon issue of peak
raised in all seven cases. At the hearing, the parties entered into
a stipulation that (1) the nunmber of eligible enployees shown on the
eligibility list submtted by Scattini was 32, and (2) on August 6,
1975, there were 83 agricultural enployees working for Scattini,

i ncluding 30 regul ar enpl oyees and 53 enpl oyees of a |abor contractor.
See Labor Code, 81140.4(c) Additionally, the parties stipulated to
sever this case fromthe other six matters for further hearing.

Thereafter, pursuant to a subpoena duces tecum the UFW

i nspected the enpl oyer's enpl oyment and production records. By
stipulation, extracts of those docunents, listing the nunber of

enpl oyees who worked during different relevant periods, were nade
part of this record. |In accordance with our decision in Mrio

Sai khon, Inc., 2 AARBNo. 2 (1976), we have reviewed these materials

to determ ne the average nunber of enployee days worked during the

payrol | period imrediately preceding the filing of the petition (see
Labor Code, 881156.3(a) (1), 1156.4)) and to conpare that nunber
with the anal ogous figure fromthe period in early August claimed to
constitute peak.

This review indicated that this case raises a problem not
confronted in Sai khon. Here the enployer has two separate groups of
enpl oyees, regul ar enpl oyees and workers hired through . a | abor
contractor, who appear to be paid on different payroll bases. The
record shows that the steady Scattini enployees are paid every two
weeks, while the |abor contractor enpl oyees appear to be paid on a

daily basis. This raises the question whether
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the nethod of determning peak which was utilized in Sai khon and Ranch
No. 1, Inc., 2 ALRB No. 37 (1976) -- adding up all the enployees

wor ki ng during each day of the respective payroll periods and dividing by

t he nunmber of days therein -- can be appropriately applied here, where
there are different payroll periods varying widely in length for the tw
sets of enpl oyees.

Several nethods of conputation suggest thenselves. First, we
m ght proceed according to the Sai khon and Ranch No. 1, Inc., model and

sinply add the total nunber of regular and | abor contractor enployees
wor ki ng each day during the two rel evant two-week payrol | periods and
divide by the nunber of days therein. This approach has the advantage of
of sinplicity, but may produce distorted results if the actual peak
period is significantly shorter than the two-week payroll period in which
it falls. In such a situation, the sharp rise in | abor contractor
enpl oyees during the peak period woul d not give a true reflection of peak
when averaged out over the |engthy, two-week payroll period.

An alternative approach is to conpute the average nunber of
enpl oyee days worked separately for the two classes of enployees.
For the regular workers, that figure would be conputed over the
rel evant two-week payroll periods, since the regular workers are
paid on a two-week basis. For the [abor contractor enployees, paid
on a daily basis, we mght proceed by anal ogy to Section 20355 of our
regulations (8 Cal. Admn. Code, §20355), which provides that where
an enployer's payroll is for fewer than five working days, the
rel evant payroll period will be presumed to be at least five days
long. Using this approach for the | abor contractor enployees, we

woul d conpute the
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average number of enpl oyee days worked over a period of five working
days. The "average" figures for the two types of enployees woul d then
be added together to reach an overall figure for this period.

Under this alternative approach, during the period alleged to
constitute peak, we would use statistics fromthe five consecutive days
with the highest nunber of Iabor contractor enployees. For the
conparative period preceding the filing of the petition, two methods of
conputation are possible: (1) use the five consecutive days of

hi ghest | abor contractor enployment within the two-week payroll period

preceding the filing of the petition, or (2) followthe literal wording

of section 20355, and use enploynent figures fromthe five working days

i mredi ately prior to the filing of the petition, regardless of whether

those days fall within the two-week payroll period preceding the peti-

tion's filing.? Wichever period is used, the average nunber of

enpl oyee days worked by regul ar enpl oyees woul d then be added to the

average nunber of enpl oyee days worked by | abor contractor enpl oyees.
VW are not required at this tine to choose whi ch of these

net hods woul d best effectuate the Act's purpose "to provide the

full est scope for enpl oyees' enjoynent of [electoral] rights."

Z1n many situations, these two approaches woul d produce identical

resul ts because the five working days i mmedi ately prior to the

filing of the petition would fall wthin the | onger payrol |l period for
regul ar enpl oyees. That is not the case here, however. The petition
for certification was filed on Septenber 10. The two-week payrol |
period immedi ately preceding the filing of the petition adopears to have
run fromAugust 16 through August 30, although the record is sonewhat
hazy as to the precise starting and endi ng dates. The five worki ng
days immedi ately prior to the filing of the petition appear to have
been Septenber 4, 5, 6, 8, and 9. Labor contractor enpl oyees worked
only on Sept enber 5 and 6.
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Labor (bde, 81156.4. The parties have not briefed this conplicated
i ssue, 2 and whi chever conputation nmethod is used in this case, the
petition for certification was tinely filed because enpl oynent during
the period i medi ately preceding the filing of the petition

was far greater than 50 percent of the enpl oyer's peak agricul tural

enpl oynent for the cal endar year.ﬂl

¥The parties' failure to brief this issue appears to have
stermed, at least in part, fromtheir assunption that the petition was
not tinely filed because the enpl oyer's payrol| list did not ref|ect
at |least 50 percent of peak, an assunption reflected in their original
sthuIatlon: However, it aPpears that the stipul ation was based on a
faulty premmse. The 32 enpl oyees listed on the eligibility |ist
suppl i ed by the enpl oyer constituted only the regul ar workers for
Scattini & Sons; apparently none of the workers enpl oyed through a
| abor contractor was |isted. Cbnsequently, consi derabl y nore workers
mere_enPloyed_durlnq the rel evant payrol | period than appeared on the
eI{g{bl ity list. The UPWdid not raise this defect inits objections
petition.

4/

Sai khon Approach

Using the Sai khon nmethod, we find that there
were 28 regular field workers and 4 tractor drivers as steady
enPonees uring the payroll period between August 1 and August 15,
alleged to constitute peak, for a total of 32 regular enployees.
Assum ng that each worked 12 days during this two week period, we
find that the regul ar enmpl oyees worked a total of 384 enpl oyee days.
In that sane period, a total of 268 enpl oyee days were worked by
enpl oyees hired through a |abor contractor. Adding those two figures,
we conclude that the regular and | abor contractor enpl oyees together
worked a total of 652 enployee days. Dividing that figure by the 12
work days in the payroll period, we determne that the average nunber
of egRonee days worked during this period, under the Sai khon method,
was 54.

During the payroll period imediately preceding the filing
of the petition (August 16 through August 30), there were 33 regul ar
enpl oyees. During the 12 work days of that period, these reqular
enpl oyees worked a total of 396 enployee days. Labor contractor
enpl oyees worked a total of 127 enpl oyee days. Adding these two
figures, we find a total of 523 enplozee days worke bK both cl asses
of enployees. Dividing by the 12 work days, we find that the average
nunber of enpl oyee days worked during this payroll period, under the
Sai khon nethod, is approximately 43. Since 43 is nore than 50 percent
of 54, the petition was tinmely filed under the Sai khon approach.

(fn. 4 cont. onp. 6)
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As to the claamthat the UFWdid not receive tinely notice
of the pre-el ection conference, Bob Thonpson, a URWI egal worker
assigned to handl e the Scattini election for that union, testified
that he was leaving the Salinas regional office of the ALRB at
approxi nately 8: 00 a. m on Mnday, Septenber 15, after a pre-election
conf erence i nvol vi ng anot her enpl oyer, when a Board agent inforned him
that the pre-el ection conference in Scattini was schedul ed to begin in
a fewmnutes. The UFWhad not been notified earlier of the

conf erence because it had

(fn. 4cont.)
Fi ve- Day Approach

Using the alternative nmethod of conputation, it appears that
an average of 32 regul ar enplg%ees wor ked on each day of the peak
payrol| period. The total number of enployee days worked by | abor
contractor enployees during the five peak enpl oyment days of this
period was 165; divided by 5 the average nunber of enpl oyee days
wor ked by | abor contractor enpl oyees was 33. Adding 32 and 33,
we find that the average nunber of enpl oyee days worked by both
types of enployees during the peak payroll period totals 65.

~ During the two-week Rayroll period i nmedi ately preceding the
filing of the petition, the average nunber of enpl oyee days worked by
regul ar enpl oyees was 33. Turning to the labor contractor enployees,
if we use the first proposed approach, based on the five consecutive
days of highest |abor contractor enployment within this two-week
payrol | period, we determne that |abor contractor enployees worked a
total of 105 enpl oyee days during this time. Wen that figure is
divided by 5, it appears that the average nunmber of enployee days

wor ked by | abor contractor enployees was 21. Adding 33 and 21
produces a total average nunber of eqployee days worked of 54. If we
use the other approach, based on the five working days inmediately
prior to the filing of the petition, we find that |abor contractor

enmpl oyees wor ked 83 enpl oyee days; divided by 5, the average nunber of
enplo¥ee days worked by | abor contractor enployees was 17. Adding 33
and 17 produces an avera%f of enpl oyee days worked by both types of
enpl oyees of 50. Since 54 (the average figure derived fromthe first
met hod of conputation) and 50 (the average figure derived fromthe
second nethod of conputation) are each nore than 50 percent of 65
(the average f|gure for the peak payroll period), the petition was
tinely filed under either of these approaches.
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intervened |ate the previous Friday afternoon after the Board
agent had left the office. Thonpson, attenpted to reach the UFW
organi zers in charge of organizing at Scattini in order to notify
them of the inmnent pre-election conference, but was unable to
contact them He protested the |ack of advance notice to the
Board agent, tried to convince her to nove the nmeeting to the next
day, and when she refused, declined to participate in the
conference. Thus, the pre-election conference was conduct ed

wi t hout UFWparti ci pation.

The UFWurges that the Board agent erred in not
continuing the pre-election conference until the follow ng day
(the sixth day after the filing of the petition) to accommodate
the UFWand the Scattini workers whomthe UFWw shed to attend the
conference. \While every reasonable effort should be made to
schedul e neetings at a time when all parties and interested
enpl oyees can participate, we cannot say as a matter of |aw that
the Board agent abused her discretion here. Thonpson was |isted
on the UFWs intervention petition as the UFWrepresentative to
contact inrelation to the Scattini election. Al though notice of
the pre-election conference was given to himlate, he was
notified, but declined to participate. In the absence of any

showi ng of prejudice fromthe late notice, ¥ we decline to set

aside the el ection on this ground.

¥ The UPWrecei ved a copy of the enployee eligibility list
later on Septenber 15. This woul d appear to have been I n
sufficient tine so that it could have detected the enpl oyer's
failure to list the workers enpl oyed through a | abor contractor
However, the UFWdid not protest that error, either before the
el ection or in post-el ecti on objections.
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The Wstern Gonference of Teansters is certified as the
exclusive bargaining representative of all agricultural enpl oyees
of the enployer in the Salinas Vall ey.

Gertification issued.

Dated: March 3, 1976

T o
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