STATE OF CALI FORNI A
AGRI CULTURAL LABCOR RELATI ONS BOARD

VALLEY FARM5, NMAPLE FARVB, &
RCBE J. FARWS, No. 75-RG-59-F

Enpl oyer ,
2 ALRB No. 42
and

UN TED FARM WORKERS CF AMER CA,
AH-AQ

Petitioner.
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In an el ection conducted anong the enpl oyer's
enpl oyees Septenber 19, 1975, the United Farm Wrkers of
Arerica, AFL-CO (" UFW') received 5 votes, and 11 votes were
cast for no union. W overturn the election.

In an unfair labor practice conplaint against the
enpl oyer, the Admnistrative Law O ficer found that the enployer
unl awf ul Iy di scharged Manuel Leal, an enployee, for union
activity the day after the UFWfiled a Petition for
Certification. The Board found that these acts constituted an
unfair |abor practice within the neaning of 88 1153 (a) and (¢c)
of the Act, and ordered the enployer to reinstate the di scharged
enpl oyee with back pay and cease and desi st from unl awf ul
practices. Valley Farns and Rose J. Farnms, 2 ALRB No. 41 (1976).

At the hearing on the UFWs objections to the

el ections, the parties agreed to incorporate the record of the

hearings on the unfair |abor practice conplaints,? into the
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record on the objections. Since we adopted the Adm nistrative
Law O ficer's findings based on that record, we al so adopt
the findings in the unfair |abor practices case in this proceeding.
The enpl oyer clains that regardl ess of whether or not the
enpl oyee' s di scharge was unlawful, the discharge could not have
affected the outcome of the election. The record does not support
this claim Leal had worn a UFWbutton to work and had solicited
uni on authorization cards fromthe workers. H's support for the UFW
was open and wel |l known. Leal told some workers that he had been
fired, and in a small work force, the nessage woul d spread that the
enployer will retaliate against those who vote for the UFW
I n determ ning whether or not to overturn an election, the
Board determ nes whether the results of the election reflect the
uncoer ced choice of the workers. Firing a worker for union activity
before an election is a display of the enployer's econom ¢ power that
cannot help but chill the desire of a voter to support the union.
Dom no of California, 205 NLRB No. 123.

As an additional ground for overturning the election, the

UFWclainms that it was unable to effectively use the eligibility |ist
supplied to the Board by the enpl oyer because the l[ist did not
contain the addresses of enployees and the union did not get the |ist
until the day before the election.

The evidence is not in dispute. The enpl oyer cooperated in
providing all available payroll records to the Board agent as
request ed; however, he did not that year, or any previous year, ask
harvest season enpl oyees for their addresses. Hence he was unable to
supply the Board agent or the UFWw th the
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enpl oyees' addresses. The Board agent did not give the list to the
UFWas soon as it was available, but gave the list to the UFWat the
preel ection conference, which was held on the day before the

el ection. Wen the union requested the addresses at the preel ection
conference, the enpl oyer gave the union the nane and | ocation of a

| abor canp where some enpl oyees tenporarily resided. The union was

I n possession of other addresses of enpl oyees fromwhomit had

obt ai ned aut hori zati on cards.

Labor Code Section 1157.3 requires enployers to "maintain
accurate and current payroll lists containing the names and addresses
of all their enployees", and requires that the enpl oyer "make such
lists available to the Board upon request”, The Board' s regulation, 8
Cal. Admn. Code 88 20310 (d) and (e), requires an enployer to
provide a conplete and accurate |ist of the nanes and addresses of
all enployees in the bargaining unit sought by the petitioner within
48 hours after the filing of the petition.?

2'The requirenment is sinilar to the rule pronul gated by the
National Labor Rel ations Board in Excel sior Underwear, I'nc., 156
NLRB No. 11 ((1966), which requires that an enployer file an
eligibility l'ist with the regional director containing the nanes
and addresses of all the eligible voters.

Wien an enpl oyer fails to_suBPIy a substantialké conplete list of the
names and addresses of eligible voters, the NLRB presumes that the
enployer's failure had a prejudicial effect upon an el ection which
the union lost. Sonfarrel, I'nc., 188 NLRB No. 146 (1971). The NLRB
Presunes that the union will be prej udi ced when the enpl oyer produces
he list later than the rule requires wthout adequate expl anation
Rockwel | Manufacturing Co., 201 NLRB No. 57 (1973). If the
enpl oyer conplies with the rule, but the union does not get the |ist
at the required tine because of a substantial error of the Board, the
election still will be overturned w thout |ooking to whether the
union was actually prejudiced. Coca-Cola Co. Foods Division, 202 NLRB
No. 123 (1973)
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W have previously held that where an enployer fails to
exerci se due diligence in obtaining and supplying an accurate,
updated list of nanes and addresses of workers, and the defects or
di screpancies are such as to substantially inpair the utility of the
list inits informational function, the enployer's conduct wll be
consi dered as grounds for setting the election aside. Yoder Brothers,
2 ALRB No. 4 (1976).

In this case the enployer clainms, in effect, that the union

was not prejudiced by its failure to provide addresses because it
had, or could get, the addresses of some of the workers. The NLRB

rejected this argunment in Excelsior Underwear, Inc., 156 NLRB No.

111. The NLRB said that the fact that the union was in possession of
sone of the addresses of enployees or had access to sone enpl oyees at
the work place did not |essen the requirement that an enpl oyer
provide a |ist of the names and addresses of all enployees. The
union is entitled to an accurate |ist of names and addresses in order
to contact all enployees, including those enpl oyees whose existence
I's unknown to the union. See Yoder Brothers, supra, slip opinion at
7, note 4.

The enpl oyer contends that he did not conply with the
requi rement to supply addresses because, at the time the union
filed the Petition for Certification, he was ignorant of the
requi renent that addresses of enployees be kept.

W understand the enployer's failure to change his |ong
standi ng operating procedures during the first days of the beginning
of the operation of the Act. However, since the failure to provide
addresses substantially inpaired the utility of the list to the

uni on, we consider the failure to provide the
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addresses as grounds for setting the election aside. Yoder

Brothers, supra, slip opinion at 16. In addition, the failure of

the Board to provide the union with the list until the day before
the election also inpaired the utility of the list to the union
and may explain the | ow voter turnout.

Accordingly, the election is set aside.

Dated:  February 25, 1976
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