STATE OF CALI FORNI A
AGRI CULTURAL LABCR RELATI ONS BOARD
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On September 30, 1975 a representation el ection was
conducted pursuant to Labor Code Section 1156.3(a) anong all of
the agricultural enployees of Skyline Farms. The tally of ballots
was: : UFW- 58 votes, no | abor organization - 3 votes and 3
bal l ots were void.

The empl oyer filed an objections petition on Cctober 6, 1975
under Labor Code Section 1156.3(c) requesting the Board to set the
el ection aside. Thereafter, on Cctober 22, the enployer sought to
amend its objections petition so as to raise an additional objection
based on facts which the enpl oyer allegedly became aware of on QCctober
16. Y The regional director of the Riverside Regional Ofice rejected
t he proposed anendment on the ground that it was not timely filed under
Section 1156.3(c) and Regulation §20365(a) (8 Cal. Admn. Code,
§20365(a)), and

Yps its additional objection, the enpl olyer alleged that the
u_:\Ne_ngag_ed In msconduct affecting the results of the election by
distributing leafl ets to enpl oyees of the e\rml oyer which fal sely
stated that no initiation fee was required wen appl yi ng for
nenber ship i n the union.



t he enpl oyer subsequently requested review of the decision
by the Board.

In affirmng the regional director's dismssal of the
enpl oyer's proposed amendnent, we recogni ze that the timeliness
of objections to an election is governed by Labor Code Section
1156.3 (c¢) which requires that objections be filed within five
days after the election. This five-day limtation seeks to
pronote the expeditious processing of matters before the Board so
that resolution of the representation question is not unduly
del ayed. Consistent with this goal, Section 20365(a) of our
regulations (8 Cal. Admn. Code 820365 ( a) ) provides that
objections to the conduct of the election or conduct affecting
the results of the election nust be acconpani ed by declarations
or other evidence establishing a prima facie case in support of

the allegations in the objections petition. See Interharvest,

I nc., 1 ARBN. 2(1975).
Despite the language of Section 1156.3(c) and the

requi rements of Regul ation §20365( a) , the enployer argues that
its proffered amendment shoul d be accepted since it had
previously filed other objections within the five-day time limt
and since its new allegation is based on information that the
enpl oyer did not become aware of until COctober 16. These
contentions are clearly inconsistent wth the concept of

resol ving questions concerning representation proceedi ngs as
speedily as possible. Contrary to the enployer's argument, filing
objections within the statutory period does not create an
uncondi tional right to subsequently file additional objections
outside the five-day period, nor does the enployer's superficia

al | egation of
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new y di scovered evidence provide sufficient basis to allowthis
untinely amendnent.? See Eklund Bros. Transport, Inc., 136
NLRB No. 47 (1962). Absent unusual circunstances, the Board

wll not permt amendnents to objections petitions after

expiration of the five-day period set forth in Labor Code Section
1156.3(c) . Accordingly, the regional director's rejection of
the enpl oyer's anendnent to its objections petition is sustained.
Two objections in the enployer's petition were
dismssed prior to hearing on the basis that the allegations,
where the alleged m sconduct was in conformty with the Board's
regul ations, were not proper subjects for review under Labor Code
Section 1156.3(c) . 2 The enployer petitioned the Board for
reconsideration of this partial dismssal and, during the course
of the hearing, sought to anend the notice of hearing to include

the di sm ssed

IHere, the enployer's_onl¥ allegation was that it becane
aware of the facts supporting this objection during the Sanuel S.
Vener hearing, in which the same OW ection was tinmely raised by
the enployer, Since the basis for this identical objection was
di scovered within the five-day post-election period in Vener, it
aPPears_that this enpl oyer could have timely raised the

al [ egation through the exercise of due diligence.

8/The first of these objections was directed at the use of
synbol s on the ballots in the election. This allegation was
dismssed on the ground that the ballot format used in the
el ection was in conpliance with Section 210000f our regulations.
8 Cal. Admn. Code, 821000. The enployer's argunent that the
bal | ot | acked a synbol representing the enpl oyer was consi dered
at length by the Board in Samuel S. Vener Conpany, 1 ALRB No. 10
(1975). find that Vener is dispositive of this issue and,
therefore, affirmits dismssal. e second objection alleged
that agents of the union unlawful |y trespassed upon the
enBIo%er's property to solicit s%ﬁfort. Because Regul ati on
820900 (8 Cal. Admn. Code, §20900) allows union organizers to
enter an enployer's premses at limted tines and under specified
circumstances, this allegation was dismssed insofar as it
al l eged conduct in conformty with the re%&latlon. See Vener,
supra; Egger & Ghio Conpany, Inc., 1 ALRB No. 17 (1975). Since
t he enpl oyer introduced no eV|dence.dur|n% the hearing _ .
establishing a violation of Regulation 820900, this objection is
dismssed intoto
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objections. The hearing officer properly denied the
enpl oyer's notion to amend and, subsequently, the Board denied
the petition for reconsideration

As to the remaining issues raised in its objections
petition, first, the enployer alleges that agents of the UFW
solicited authorization cards by the use of false and m sl eadi ng
statements. In support of this allegation one enployee testified
that approximately two weeks before the el ection persons wearing
UFWi dentification came to the enployer's farm approached a
group of five or six workers including the witness for the
purpose of soliciting signatures on authorization cards, and said
in that connection "that it was very necessary for people to vote
and enter into union". Asked a second time what the organizer
sai d about signing cards, the witness stated "that it was
necessary to in order to join the union and in order to vote,
that's all". A second witness testified that a person wearing
UFWi dentification approached himalone and said, in connection
with the cards "that | needed the card in order to vote, that was
al | ",

Matters relating to the sufficiency of enployee support
are not reviewable in a post-election objections proceeding, 8
Cal. Admn. Code, Section 20315, and we have held that a union's
conduct in obtaining authorization cards falls within that rule
unless it amounts to unlawful conduct which, independently of its
relationship to showing of interest, is of such a nature as to
constitute a basis for setting the election aside. John V.

Borchard Farns, 2 ALRB No. 16, fn. 2. The enployer, arguing that

t he conduct here was of such a character, relies upon NLRB v.
Savair Mg. Co., 414 U. S. 270 (1973). In Savair the court held
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that a union's waiver of initiation fees for enpl oyees who signed
authorization cards prior to an election was an obj ectionable
canpai gn tactic under the National Labor Relations Act, requiring
that the election be set aside. The grounds upon which the court
reached that result included the premses (1) that the enployees
who signed cards mght feel obliged to vote for the union in

order to carry through on their stated intention to support the
union, and (2) that by permtting the union to offer to waive an
initiation fee for those enpl oyees who signed cards, the NLRB was
allowing the union "t o buy endorsements and paint a false
portrait of enployee support during its election canpaign". The
enpl oyer contends that both these premses are equal |y applicable
to this case.

W find Savair inapposite for several reasons. The
court's analysis in Savair was not limted to the prem ses stated
above, but included two further observations. One was that
authorization cards could in sone situations be used not only for
t he purpose of obtaining an election but also for the purpose of
establishing majority status and demanding recognition wthout an
election. The other was that a union's promse of waiver of
initiation fees is anal ogous to an enpl oyer's granting of
benefits during an organi zati on canpai gn, on the ground that in
both cases the conduct carried with it an inference of the
actor's ability to effect retribution upon workers who proved
antagonistic. Neither observation is wholly applicable here.
Under the ALRA an enpl oyer is not permtted to accord voluntary

recognition to a union on the basis of cards w thout
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an election?; and a statement as to the legal effect of signing
or not signing an authorization card does not carry any
inplication with respect to matters under the union's control
Moreover, the facts of this case do not warrant
application of the Savair premses relied upon by the enployer
The conduct conpl ained of was not shown to be part of a
general i zed canpaign, as in Savair, but rather consisted of
comuni cations by unidentified persons, presumably UFW
organi zers, to a small number of enployees. The conmunications
t hemsel ves as reported by the two w tnesses, were anbi guous, in
that they mght well have been intended to convey the accurate
I npression that it was necessary for the workers to sign
authorization cards in order to have an election in which they
could vote. Finally, even if the workers were told,
inaccurately, that they could not vote individually unless they
signed an authorization card there was an anple period between
the time of the commnication and the tine of the election in
which that error could be corrected by other workers, by the
enpl oyer, or by agents of the Board. The eligibility of all
agricultural enployees who worked during the rel evant payrol
period is nade clear by the statute, applicable regulations and
fromthe standard notice of election. See Smth Co., 192 NLRB
No. 162 (1971). The falsity of such a comunication would be
easi |y dermonstrable, and its denonstration woul d deprive the

uni on of any advantage in terns of either a

YLabor Code 8§1153( f ). Whether this provision affects the
authority of the Board to order an enployer to bargain with a
| abor organi zation as a rene%y for egregious unfair |abor
practices, cf. NLRBv. Gssel Packing Co., 395 U.S. 575
(1969) is an issue we are not called upon here to decide.
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sense of obligation on the part of the worker to vote for
the union or a msleading picture of enployee support.

The enpl oyer argues independently of Savair that the
el ection should be set aside as a means of deterring such conduct
in the future. Assum ng arguendo that the conmunications referred
to constituted deliberate msrepresentations we agree that such
conduct should be deterred. A procedure exists for calling such
matters to the attention of the regional director for his
adm ni strative investigation and appropriate action, which may
include rejecting the union's preferred showing of interest. See

Borchard Farms, supra. The enployer did not follow that

procedure here.

The enployer's final objection alleged that agents of
the California Enploynent Devel opment Department office (" EDO")
sent farmworker applicants for unenpl oyment assistance to the
San Ysidro UFWoffice, at which tine union authorization cards
were solicited. Upon stipulation by both parties it was agreed
that this issue would be considered on the basis of the testinony
and documentary evidence submtted on the identical issue during
the evidentiary hearing in the matter of TWY Farns, 75-RC-13-R
The evidence presented in that matter has been previously
consi dered by the Board in Jerry Gonzales Farns, 2 ALRB No. 33

(1976), wherein the enployer's objection was di smssed on two

grounds. First, insofar as the allegations related to the
gathering of the UFWs showi ng of interest, the matter was held
not reviewable in a post-election proceeding. 8 Cal. Admn. Code,
§20315(c). See also, Chula Vista Farns, I nc., 1 ALRB No. 23
(1975), Egger &
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CGhio Conpany, Inc.; 1 ALRBNo. 17 (1975), and Samuel S. Vener
Conpany, 1 ALRB No. 10 (1975). Second, in the absence of
evi dence that the workers referred by the EDD were enpl oyed by

this enployer or voted in the challenged el ection, there was no
showi ng that the conduct conplained of affected this election.

See Vener, supra. W reaffirmthese grounds and overrul e the

enpl oyer' s obj ecti on.
Accordingly, the United Farm Wrkers of Aneri ca,
AFL-CIQ is certified as the collective bargaining representative

of all the agricultural enployees of Skyline Farns.

Dated: February 25, 1976

EW ' w/ o s U il rflinindintans
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