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On September 4, 1975, the CGeneral Teansters, \rehousemen &
Hel pers, Local 890 ("Teansters"), filed a petition for certification as
excl usive bargaining representative of the agricultural enployees of
Yoder Brothers, Inc. ("Enployer"). The Enployer filed a list of its
enpl oyees with the Board pursuant to Emergency Regul ation 20310(d)( 2) ,
8 Cal. Adnmin. Code § 20310(d) (2), Yand the Board

YThis regul ation states as fol | ows:

"(d) Upon service of a petition, as set forth above, the enRI oyer
so served shall be under an immediate obligation to provide to the
Boar d or its d*e5| gnat ed agent the follow ng i nfornation:

"(2) Aconplete and accurate list limted to the conpl ete and full
nanes and addresses of all enpl oyees in the bargaining unit sought by
the petitioner appeari nﬁ on the payrol | applicable to the payroll period
I redi atelx preceding the filing of the petition. If the enpl oyer
contends that the unit sought by the petition is i nappropriate, the
enpl oyer shall additionally and i nmedi ately provide the Board or its
aﬂent wth a conpl ete and accurate |ist of the names and addresses of
the enpl oyees in the unit the enpl oyer contends to be appropri ate,
together wth a witten description of that unit. The Board wll
transmt a copy of such a list to each of the parties upon the regi onal
director's determnation that a show ng of interest has been nade by the
petitioner."



on Septenber 8, issued a Drection and Notice of Hection to be held
on Thursday, Septenber 11. The Uhited FarmVWrkers of Anerica, APL-AQ O
("UFW' ), intervened on Sptenber 10, at which tine it was provi ded
wthalist of eligible voters prepared by the Board from the |ist
furni shed by the Enpl oyer. The el ection was hel d as schedul ed on the
followng day, and the Teansters received a majority. The tally of
bal | ots shows: Approxi nmate number of eligible voters -160, Teansters
- 81, UFW- 46, no |abor organization - 7, unresolved chal | enged
ballots - O.

The UFWfiled a petition under section 1156.3(c) of the
Labor Code seeking to have the election set aside on grounds related
tothe eligibility list. Specifically, it is the UFWs contention that
(1) the list omtted the nanes of certain workers who should have been
included, (2) the list included the nanes of certain worker who should
have been omtted, (3) the |ist contained a nunber of inaccurate
addresses, and (4) the WFWnever received the final page of the |ist
prepared by the Board. The WFWpresented w tnesses at the hearing on
obj ections who testified that in the day renai ning before the el ection
after they had received the |ist, the names and addresses on the |ist
were transposed ont o cards whi ch were then divided anong four sets of
organi zers who attenpted to contact as nmany enpl oyees as possible. |t
Is contended that the organi zers' efforts were inpeded by the all eged
deficiencies in the list, in that they were prevented fromcontacting
sone eligible voters and were caused to waste tine and effort in

attenpting to contact sone persons who were not eligible to vote.
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Before evaluating the UFWs contentions, it wll be helpful to
exam ne the legal basis and the functions served by the requirenents set
forth in Regulation 20310(d) (2) . The obligation" of enployers to
mai ntain "accurate and current payroll lists containing the names and
addresses of all their enployees" is inposed by the Act itself. Labor
Code § 1157.3. That section provides that enployers "shall nake such
lists available to* the Board upon request". Regulation 20310(d)( 2)

i npl ements that statutory obligation by requiring the enployer to furnish
such a list, upon service of a petition for election, limted to the

enpl oyees "in the bargaining unit sought by the petitioner appearing on
the payroll applicable to the payroll period inmediately preceding the
filing of the petition".

The list furnished by the enployer serves several inportant
functions. It aids in determning whether the petition satisfies the
statutory requirenents with respect to seasonal peak [Labor Code, 8§
1156. 4] and showing of interest [Labor Code, § 1156.3( a) ] . Subject
to appropriate modification in the course of pre-election proceedings, it
serves as a basis for determning the eligibility of workers to vote in
the election if one is conducted. [8 Cal. Admn. Code, 8§ 20350( c) ]
Substantial conpliance by the enmployer with the requirenment of
Regul ation 20310(d) (2) can be critical to the tinely determnation of
these issues, and failure to conply nay give rise to certain

presunptions
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on these issues against the enployer. [8 Cal. Admn. Code,
§ 20310(e)] ZThese functions of the enployer list are not involved
here.

Additionally, however, the list serves as information to
the unions participating in the election for the purpose of enabling
themto attenpt to comunicate with eligible voters and to determne
what names on the enployer's list they may wish to challenge at the
election. This information function of the enployer's list has an

anal ogue in the National Labor Relations

2The Energency Regul ations [8 Cal. Adnmin. Code Section 20310
(e)] provide for the invocation of the follow ng presunptions
agai nst an enpl oyer who fails to conply:

"(1) That there is adequate enployee support for the petition
2) That the petitionis timely filed wth respect to the
enpl oyer peak of season;
(3) That all persons who appear to vote, who are not chal | enged
by any other party, and who provide adequate identification
(as required by section 20350?, in an election pursuant to
the petition are eligible voters."

inportant to note that these presunptions are an aid to .
ntation of the statutory mandate, and not a penalty. [nvocation
particul ar presunption is appropriate only where the enployer's
Ilure to submt timely and conplete information has frustrated the
termnation of facts which relate to the presunption which is being
voked. For exanple, where no list is tinely filed, it may be
propriate to |nnpd|ateI¥ invoke the first two presunptions in order
provi de due notice of the election as required by Labor Code Section
56.3( a), rather than delaying determnation that an election wll be
d until the end of the seven- aK limt. If the [ist is still not
ed, it may be necessary to invoke the third presunption. In cases
re it aPpears to the regional director, in the exercise of his or
her discretion, that the |Ist is inconplete, inflated, or inaccurate to
such an extent that it cannot be relied upon as a basis for determ ning
seasonal peak, showi ng of interest, or eligibility, any or all of the
rel evant presunptions may be invoked. In such cases, an enpl oyer
objecting to the action of the regional director nmust prove that the
i nvocation of presunptions constituted an abuse of discretion and re-
sulted in prejudice.
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Act. The National Labor Relations Board's "Excelsior Rule" requires
the enployer to file with the regional director, within seven days after
approval of an election agreement or direction of election, a list of
names and addresses of all eligible voters; and the regional director
makes this list available to all parties in the el ection proceeding.

Excel sior Underwear, I nc., 156 NLRB 1236 (1966). The enployer's

failure to conply substantially with the Excelsior Rule is ground for

overturning an election. Ponce Television Corp., 192 NNRB No. 20
(1971); Sonfarrel, Inc., 188 NLRB No. 146 (1971); Pacific Ganble
Robi nson Co., 180 NLRB No. 84 (1970). The rule is not applied

mechani cal Iy, however, and an election will not be set aside for an
insubstantial failure to conply in the absence of gross negligence or
bad faith. The Lobster House, 186 NLRB No. 27 (1970); Telonic

I nstrunment, 173 NLRB No. 87 (1968) .

W\ recogni ze that there are differences in context between

the two statutes with regard to application of the names-and-addresses
rule. Under the NLRA, the contours of the electoral unit are nornally
determ ned, by hearing and order or by stipulation, before the list is
submtted, so that the enployer can have little doubt as to what names
shoul d be included. By contrast, under the ALRA the enployer nay have
reasonabl e and good faith doubt as to inclusion or exclusion of
particul ar enpl oyees or groups of enpl oyees, based on issues which are
subject to prelimnary determnation by the regional director and
final determnation by the Board after the el ection is conduct ed.
Mbreover, an agricultural enpl oyer wth a casual work force nay
experience greater difficulty than the typical industrial enployer in

obt ai ni ng the necessary
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information. Neverthel ess, the mandate of ALRA Section 1157.3 is

clear, and enpl oyers wll be expected to exercise due diligence in

obt ai ni ng and suppl yi ng names and addr esses of workers as required.?

¥The obligation inposed by section ,1157.3 ,applies wth equal force to
enployers utilizing farmlabor contractors to supply any portion of
their work force. Section 1140.4(c) of the Act defines "agricultura
enpl oyer" to exclude "any person supplyln?.agr|cultural workers to an
enpl oyer, any farmlabor contractor as defined by Section 1682, and
any person functioning in the capacity of a |abor contractor. The
enpl oyer engagi ng such | abor contractor or person shall be deemed the
enpl oyer for all purposes under this part." (Eiwphasis added.) Therefore
under section 1157.3, the agricultural enployer is responsible for
mai ntai ning and naking avilable to the Board upon request accurate and
current payroll lists containing the names and addresses of workers
supplied by a labor contractor, as well as those enpl oyed directly.

This obligation is congruent with existing | aws and regul ations
adm ni stered by the California Departnent of Industrial Relations.
Labor Code Section 1174$c) states, in part, "Every person enpl oying

|l abor in this State shall keep a record of the nanes and address of al
enpl oyees enpl oyed and the ages of all mnors." Labor Code Section
1175(d) states: "Any person, officer, or agent who fails to keep any
of the records required by Section 1174 is guilty of a m sdeneanor."
The specific requirenments for maintaining such records are contained in
| ndustrial Welfare Comm ssion M nimum Wage Order No. 1-74.

It is therefore to be expected that [abor contractors wll have

avail abl e current, accurate, and conplete names and addresses of

wor kers supplied by them An agricultural enployer utilizing a |abor
contractor nust require that the contractor turn over such infornation
in order that the enployer may maintain payroll |ists under the terms
of the Act. The obl|%at|pn to provide a [ist of enployees under
regulation 20310(d) (2) is in no way affected by the fact that a
particular enployer may utilize a |abor contractor.
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Failure to do so in a nanner which substantially inpairs the

utility of the list nay be grounds for setting an el ection aside.?

Turning nowto the facts of the case before us, we consider
first the allegation that the list omtted the nanmes of certain workers
who were eligible to vote. The evidence at the hearing indicates there
were two groups of such workers: (1) six enpl oyees who were hired,
during the week preceding the petition, and who appeared on the payrol |
list for that week; and (2) three high school students who appeared on
the applicable payroll list as having worked i n excess of forty hours
but who were consi dered by the enpl oyer to be tenporary since they woul d
shortly return to school . The first group was omtted by an admtted

clerical error

“I'n considering whether to set an el ection asi de because of the
enpl oyer's failure to conply wth the Excelsior Rule, the NLRB wi || not
consi der a defense based on clains that a union had adequat e access to
enpl oyees in other ways, or that enpl oyees omtted froman Excel sior
list were in fact aware of the election issues, since |litigation of
such a defense, woul d create an "admni strative nonstrosity".
Sonfarrel, I nc., supra

V¢ find that precedent has application here. The fact that the Board
has adopted specific regulations wth respect to access, 8 Gal. Admn.
(ode § 20900, does not require a different result. On the contrary,
the Board's access rule is designed in part to conpensate for the fact
that even a substantially conpl ete and accurate enpl oyee |ist cannot
be used as effectively in an agricultural election as in an industri al
el ection, because of tine constraints and the nobility of nany

aﬁrl cul tural workers. The names-and-address rul e and the access rul e
thus stand on i ndependent though conpl enentary footings. Ve therefore
decline to consider the defense raised in this case that the union had
access to the workers under the Board s access rule, as well as the
union's response that the access was tainted by surveill ance.
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on the part of the enpl oyer. The applicabl e payrol| period ended on
August 29, but the payroll check register for that payroll had not yet
been run when the list was submtted. onsequently (and
I nappropriately) the enpl oyer used the payrol | check register for the
payrol | ending August 23, and the six new hires did not appear
on that payroll. #The high school students were omtted based on
the enpl oyer's erroneous belief that the unit under the ALRA woul d be
the sane as the unit covered the enpl oyer's then existing contract
wth the Teansters.®

There were a total of nine omssions fromthe list by the
enpl oyer in a unit of approxinately 160 eligible voters. The

Teansters led the UFWon the tally by 35 votes. In Tel onic

| nstrunents, supra, the enpl oyer omtted four nanes out of a unit of

111 enpl oyees.  The vote there was 52 to 51 against the union wth
three chall enged ballots. The NLRB held that there was substanti al
conpl i ance by the enpl oyer wth the Excel sior Rule, noting that there
was no evi dence of gross negligence or unw | lingness on the part of
the enpl oyer to allowthe union to organi ze anong all eligible

enpl oyees. Smlarly, inthe present case, we cannot

“The error was discovered during the tally of ballots when five
voters who had been chal | enged for not appearing on the eligibility
|ist were checked agai nst the proper payroll and found to be newy
hired. These five chal | enges were resol ved and the votes counted
W thout objection by any party.

®The record does not reveal whether any of the high school
students actual |y voted. The Teansters had had a contract wth the
enpl oyer since 1960, and the Teansters were the petitioni ng union,
wth the UFWintervening only after the pre-el ecti on conference.
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find any evidence of gross negligence or bad faith on the part of
the enpl oyer in omtting the nine nanes.

Second, with respect to the UFWs contention that the |ist
cont ai ned names of certain workers who were not on the rel evant payrol |,
and shoul d therefore have been excl uded, the evidence at
the hearing indicates that there were four groups of such workers
(1) two enpl oyees who had worked the previous week but who had
been termnated prior to the applicable payroll period; (2) seventeen
i ndi vidual s who did not appear on the applicabl e payrol | because they were
on sick | eave, personal |eave of absence, or vacation, but whose nanes
were nai ntai ned on the naster enployee |ist by the enpl oyer; (3) twelve
enpl oyees who the UFWcont ends were supervisory personnel; and (4) two
enpl oyees who the URWcontends to be security guards. Wth respect to
the first group, the reason for their inclusionis the sane as that for
the omssion of the new hires: the enpl oyer was relying upon the check
register for the previous week. Wth respect to the renai ning three
groups, the reason for their inclusionis the same as that for the
omssion of the high school students: the classifications in question
wer e
HITTETTTTTTTTT
HITTEEETTTT T
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i ncluded in the bargai ning unit covered by-the pre-existing contract

between the Enpl oyer and the Teansters. ”

“There is no evidence that any of these individuals voted in the
election; if they did vote, however, they did so wthout challenge.

For purposes of clarification we would note explicitly that the

determ nation of the enployer to list those persons in the bargaining
unit under the previous Teamsters contract was incorrect both under the
terns of the Act, and also under the ternms of Regulation 20310(d) (2) .
Labor Code Section 1156.2 states in pertinent part, “The bargaining unit
shal | be all the agricultural. enployees of an egPIo er." The statutory
definition of "agricultural enployee" [Labor Code Section 1140.4( b) { in
turn incorporates the definitions of Section 2(3) of the NLRA as
anended, and Section 3(f) of the Fair Labor Standards Act. Qearly, the
| egal requirements of who is an "agricultural enployee" within the
meani ng of the ALRA cannot rest upon a previous contractual unit
definition, worked out under the exigencies of collective bargaining

wi t hout reference to any |egal standard.

Regul ation 20310(d) (2), by requiring a list of enployees "in the
bargalnlnﬁ unit sought by the petition," mght have led this enployer to
bel reve that by supplying a list of enployees covered by the existing
Teansters contract, it was conplying with the regulation. The
regul ation, however, nmakes the standard of who should be on the list the
enpl oyees "appearing on the payrol|l applicable to the payroll period
|nned!atel¥ preceding the filing of the petition". For this reason, the
om ssion of three enpl oyees appearing on the Payrol! and the inclusion
of seventeen who did not appear on the payroll was incorrect under the
regul ation. The enpl oyer shoul d have provi ded the nanes and addresses
of all engjoyees appearing on the payrol | [ist, excluding supervisors
and ot subject to challenge under Regulation 20350(b), Cal. Admn.
Code § 20350( b) , calling to the attention of the Board agent any
enpl oyees appearln% on the [ist who the enpl oyer contended were not
aﬁproprlateIY_|n the bargaining unit. At the same tine the enpl oyer
shoul d have |isted separately those enpl oyees not appearing on this
Fartlcular payrol | who were contended nevertheless to be eligible voters.
n the future when simlar questions arise, the Board may consider the
failure to follow this procedure as grounds for overturning an election.

-10-
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It appears, therefore, that the Enpl oyer acted in good faith
and wthout intent to mslead the Board or any party wth respect to
the names of enpl oyees all eged to have been erroneously included in the
list. And wth the possible exception of the two enpl oyees who were
termnated prior to the applicable payroll period, it cannot be said
that the Enpl oyer was negligent in determning the names of enpl oyees
to be included. Indeed, as to the twel ve enpl oyees whomthe UFW
cont ends were supervi sory personnel, the record indicates that they
mght not in fact be supervisors within the neaning of the applicabl e

statutory definition.?

“Wii | e the ALRA, unlike the NLRA does not explicitly exclude
supervisors fromthe definition of "enpl oyee", ALRB regul ations reflect the
unlforn1pr|nC|PIe of private sector |abor relations in the United States
that because of problens of divided [oyalty a supervisor should not by
operation of |aw be included in the sane bargaining unit with enpl oyees
under his supervision. Emergency Regulations Section 20350( b) (1) . T hat
princi pl e was adopted by the NLRB even before the 1947 amendnents which
required it, see, NLRBv. Bell Aerospace (., Div. of Textron, Inc., 416
U.S. 267 (1974), and is reflected in decisions of the California courts.
See, Safeway Stores v. Retail Oderks International Association, 41 CGal. 2d
567 (1953) (as a natter of state public policy a union may not force an
enpl oyer to bargain over union nenbership for superV|sorsL;_F|ref|ghters
v. Gty of Vallejo, 12 Cal. 3d 608 (1974) (even in the public sector, and
under a charter provision which made no mention of supervisors, based on
anal ogous federal precedents a union can claimno right to bargain as to
supervi sory positions).

Labor Code Section 1140.4( j ) adopts virtually the sane definition for the
term"supervisor" as contained in Section 2(11) of the National Labor
Rel ations Act:

"The term'supervisor' neans' any individual having the authorit¥, in
the interest of the enployer, to hire, transfer, suspend, |ayoff,
recall, pronote, discharge, assign, reward, or discipline other
enpl oyees, or the responsibility to direct them or to adjust their
grievances, or effectively to recomrend such action, if, In
connection with the foregoing, the exercise of such authority is not
of a nerely routine or clerical nature, but requires the use of

I ndependent judgnent."

-11- (fn. cont. on page 12)
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Wiile we are prepared to accept the proposition that guards enpl oyed to
enf orce agai nst enpl oyees and ot her persons rules to protect property of the
enpl oyer or to protect the safety of persons on the enpl oyer's prem ses
shoul d be excluded on the same basis as supervisors that issue had not been
determned at the tine the Enpl oyer submtted his list. S mlarly, while

we are of the

(fn. 8 cont.)

The evidence reflects that the enployees in question here are mainly crew
| eaders responsi bl e for.qualltK_contrpI wi thin each crew They do not
have i ndependent authority to hire, fire, or discipline workers. The

are paid on an hourly basis, at a higher rate than regul ar workers. There
are sal aried supervisors who have overall control of the work force, who
direct the crew and the crew | eaders on where to work, and who

i nvestigate any conplaint nade by a crew|eader wth regard to an indivi dual
worker. Qn this record it cannot be concluded that the enpl oyees are
supervi sors within the neaning of the Act.

YExplicit statutory exclusion of guards from bargaining units under the
NLRA Section 9( b) (3) was the product, as in the case of supervisors, of
the 1947 anendments. The basis for the exclusion was essentially the
same: "to insure to an enployer that during strikes or |abor unrest
among hi s ot her enpl oyees he woul d have a core of plant protection
enpl oyees who coul d enforce the enployer' rules for protection of his
Froperty and persons thereon without e]n?.confronted with a division of

oyal ty between the Enpl oyer and dissatisfied fellow union nenbers."
MDonnel | Aircraft Corp., 109 NLRB No. 147 (1954). Even before the 1947
amendnent s, however, sone courts had reached the same conclusion. E. g
NLRB v. Jones and Laughlin Seel Corp., 154 F.2d 932 (1946) .

Wiile the ALRA contains no mention of guards, the principle that they
shoul d be excluded is so well established, and so well founded, that we
find it inplicit in the statutory scheme. W do not view Labor Code
Section 1156.2 (which provides in part that the bargaining unit shall be
"all the agricultural enployees of the enployer") to preclude this
conclusion. Rather we regard the thrust of that section to prevent the
fractionalization of agricultural enployees covered by the Act, and

enpl oyed within the same or a contiguous geographical area, into craft or
departmental units based on community of interest or other simlar
factors commonly considered by the NLRB. The exclusion of guards, Iike
the exclusion of supervisors, is based on the legitinmate interests of
managenent rather than on factors of conmunity of enpl oyee interests.

See, generally, NLRB v. Bell Aerospace Co., Div. of Textron, Inc., supra.

-12-
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opinion that, with the exception of eligible economc strikers,

only those enpl oyees who are paid or are entitled to be paid

for the applicable payroll period are eligible to vote, 1%

that issue was one on which reasonable doubt mght well have existed at
the time. For these reasons we do not consider it appropriate to regard
the Enployer's conduct in including these enployees on the |ist
submtted to the Board as grounds for setting the election aside.

Third, with respect to the UFWs contention that the Iist
contai ned inaccuracies as to addresses* the testinony of UFWorganizers
identified (a) six instances in which the location identified by the
|isted address did not exist, and (b) seven instances in which organizers
could not locate the enployee at the listed address. |In several of the
| atter instances, organizers were told by neighbors that the enpl oyee
had noved.

It is the enployer's practice twice a year to distribute anong
enpl oyees a verification formrequesting certain informtion, including

addresses. The forns were last distributed in July, 1975

107) abor Code Section 1157 provides in part "Al|l agricul tural enﬁloyees
of the enpl oyer whose names appear on the payroll applicable to the
payrol | period inmediately preceding the filing of the petition of such
an election shall be eligible to vote". Wile the NLRB permts voting
by enpl oyees who are on uuﬁald leave if they are automatically to be
restored to their duties wnen ready to resune work, or even by enpl oyees
on layoff status if they have "reasonabl e expection of pernmanent

enpl oyment , " Beattie hﬁg. Co., 77 NLRB 361, the nore restrictive

| anguage of Section 1157 apPears to Preplude.those results. Presunmably
the Legislature considered that the typical inpermanency of agricul tural
enpl oyment, as well as the necessity tor speed in the conduct of

el ections and determnation of the results, required a different
definition of the electorate. Enployees on paid vacation or paid sick

| eave during the applicable gayrolll eri od, however, woul d appear to
meet the test of Section 1157.° Simlarly, enployees who have been
dlsprlnlnatorllz di scharged and who are Subsequently found to be
en%ltled to back pay for the applicable payroll period would be eligible
voters.

-13-
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and it was fromthe infornati on recei ved on those forns that the
addresses were conpi l ed for Board use. i this record, the errors in
the formof non-existent |ocations do not appear to be the product of
negl i gence on the part of the enpl oyer. Arguably the renaining errors, and
particularly those attributabl e to changed addresses, coul d have been
avoi ded by a nore recent update of the enployer's verification
procedure. These errors are relatively small in nunber, however, and
are clearly not the product of bad faith or gross negligence. See,
Texas Christian University, 220 NLRB No. 72 (1975); The Lobster House,
186 NLRB 148 (1970; Fontainbleau Hotel Corp., 183 NLRB 1134 (1970) ;
Valley Die Cast Corp., 160 NLRB 881 (1966). Ci. Rte-Care Poultry Co.,
185 NLRB MNo. 10 (1970).

Fourth, with respect to the UFWs claimthat the list as

transmtted by the Board contai ned certain omssions and a mssi ng page
contai ni ng el even nanes, the evidence is clear that in the process of
transposing the enployer's list into al phabetical order for delivery to
the union, Board agents inadvertently omtted two nanes. The all egation
that the final page of the Board |ist was mssi ng appears doubt f ul

under the evidence. The list was given to UFWorgani zers Brian Lavel |
and Alfredo Santos at the tine it was determned that the URWhad
satisfied the requirenents for intervention. M. Lavell testified that
he did not imedi ately examne the |ist for accuracy or conpl et eness.
The recol | ection of M. Santos with regard to what specifically happened
with the |ist was extrenel y vague because, as he stated, "V¢ were

novi ng very

-14-

2 ALRB NO 4



fast that day." The list was taken back to a notel room the staple
was renoved, and five or six people worked on the list, transposing the
nanes and addresses to cards and dividing up the cards into groups so
that four teans of organi zers could contact the workers. Thus, there
Is no direct evidence that the list when recei ved was mssing the final
page, and there is evidence of enough confusi on anong the organi zers
t hensel ves so that the final page could have sinply been lost. On the
basis of this record, we cannot find that it has been denonstrated that
the final page was in fact mssing when the |ist was turned over to the
UPW

Snce we find that the allegation that the Board failed to
supply the final page of the list is unsupported by the evi dence, we
nust consider only the two nanes whi ch were omtted by clerical error.
A though a substantial clerical error by the Board in
supplying an eligibility list nay be grounds for setting aside an
el ection, see Gca-Mla M. Foods Dvision, 202 NLNRB No. 123 (1973),

we do not believe that the omssion of two names, initself warrants

overturning this el ection.

VW reaffirmthat it is the enployer's obligation to supply an
accurate, up-dated |ist of nanes and addresses of workers in accordance
wth the applicable statutory provisions and regul ati ons. The burden of
expl ai ning defects or discrepancies inthe list is consequent!ly upon
the enployer. Were it appears that the enpl oyer has failed to
exerci se due diligence in obtai ning and suppl yi ng the necessary
infornation, and the defects or discrepancies are such as to
substantially inpair the utility of the list inits infornational

function, the enpl oyer's conduct w il be consi dered
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as grounds for setting the election aside. Wuere the list is
deficient due to the gross negligence or bad faith of the enployer, an
el ection may be set aside upon a | esser show ng of actual prejudice by
a union. Under the total circunstances of this case, we find that the
Enpl oyer did substantially comply with the requirenents of Regul ation
20310(d) (2), and that the deficiencies in the list are not sufficient
grounds for setting aside the election. W therefore certify the
Teansters as the bargaining representative of these enpl oyees.
Certification issued of the followng unit: Al
agricul tural enpl oyees of the Enployer, excluding supervisors as
defined in the Act.Y

Dated: January 7, 1976

AT B L . Ly C.-ft-(;\.-?l(...gf_t.;&_j

Rz)ger M nl\/ahony,_ Chai r man LeRoy Chatfield, Menber

1 ] s .
L] I\___.r"‘I '_,‘ i{"]
oo Y I X o ) -.- v
_ ;%ﬂﬂé;;/§2;§::= ; o #ﬂ*rxS;ﬂu:télm_L

Ri chard Johnsen, Menber Joseph Grodin, Menber

Wwe make no deternination as to the status of the enpl oyees
claimed to be guards since the record is insufficient for the determnation
of the issue. The lack of determ nation does not preclude either party
Er?n1seek|ng clarification or nodification of the certification at a later

ate.
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Menber, CRTEGA, J. , dissenting:

| respectfully dissent fromthe majority opinion on the
grounds (1) that the standards set forth in the majority opinion as
to what woul d be consi dered conpliance with 8 Admn. Code
820310(d) (2) (providing an accurate list of names and addresses of
enmpl oyees, "Excelsior |ist") are vague and subjective, and nake
conpliance with that Section easy to avoid, (2) that because of the
nature of agricultural enploynment patterns and the speeded up
process required by the Agricultural Labor Relations Act the need
for a conplete and accurate enployee list is greater than that
necessary under the NLRB and therefore strict conpliance wth
820310(d) (2) should be required, and ( 3) that
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the i naccuracies, wongful omssions and additions in the |ist
suppl i ed by the enpl oyer in this case had a cumil ati ve ef fect
that requires setting this el ection aside.

The najority adopts the standards that have been
establ i shed by the NLRB. However, they excuse departure fromthose
standards by indicating that under the ALRA an enpl oyer nay have
“greater difficulty” than an industrial enployer in obtaining the
necessary infornmati on and may have "good faith doubt" as to which
enpl oyees to include in the list. | suomt that the NLRB standards
are vague, highly subjective and capabl e of different
interpretations and therefore shoul d not be our standards. The
causes of the difficulty and doubts of the enpl oyer in conpiling an
accurate list and the brevity of tine in which to canpai gn argue for
nore strict standards rather than excuse departure fromal ready |ax
standards of the N.RB

The ngjority test is that the enpl oyer's conduct wll be
consi dered grounds for setting aside an el ecti on when the enpl oyer
has failed to exercise "due diligence" in obtai ning and suppl yi ng
the necessary infornation and the defects or discrepancies are such
as to "substantially" inpair the utility of the list. Were the
list is deficient due to "gross negligence" or "bad faith" an
el ection nay be set aside upon a "l esser" show ng of actual
prejudice. Frst, all these tests are prinarily based on a
subj ective eval uation of the enpl oyer's behavior. DO d he exercise
due diligence? Ws he grossly negligent or nerely negligent? Od
he act in "bad faith"? But what is due diligence? Is supplying a

Christnas |ist of enpl oyees due
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diligence? Yes. (Teltonic Instruments, 173 NLRB No. 87 (1968). Is

supplying a list of the enployees covered by the pre-existing
contract due diligence? And what is "bad faith"?

Qanting that any test, unless it is purely a nunerical fornula,
will, inthe final analysis, require some subjective evaluation, |
woul d rather the test be based solely on the prejudicial effect of a
defective list on the union's ability to comunicate with prospective
voters. | would base this on the need for the |ist of nanes and
addresses as expressed in Excel sior Underwear! and nade nore
conpelling in the agricultural industry. Such a test woul d be
functionally related to the goal s of the requirenent inposed by 8 Cal.
Admn. Gode 820310(d) (2), would tend to be | ess subjective than one
based on enpl oyer intent, and woul d encourage full and conpl ete
conpl i ance.

Al though the NLRB cases cited by the najority use the terns
due diligence, gross negligence and bad faith, a reading of those
cases suggest that, in fact, all of themturn on the extent and nature
of the inadequacy of the list. W& therefore should drop the enpl oyers
intent |language and adopt a test that is related to the purpose of the
requirenment for a list. Enployers should know that an el ection wl|
be set aside when they fail to provide conpl ete and accurate |ists of
their enpl oyees, They should know that the statute requires themto
naintain accurate and current payroll lists containing the nanes and

addr esses of

. 1156 NLRB No. 111 (1966) which states in part, ". . .we regard
it as the Board's function to conduct elections in which enployees
have the opportunity to cast their ballots for or against
representation under circunstances that are free not only

(fn. cont'd on p. 4)
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all their enployees (Labor Code §1157.3), and that this Board will not
lightly excuse themfromthat requirenent. It inposes on them an
affirmative duty to conpile the data so that they nay be able to supply
conpl ete and accurate enployee |ists. Enployers should not be led to
believe that they can rely on Christmas l[ists, current bargaining unit
lists or |abor contractor neglect as a rationale for any
insufficiencies inthe list. |If alist submtted by an enpl oyer has
such inaccuracies or omssions that it inpeded conmmunication to sone
workers and therefore inpeded a free and reasonabl e choi ce anong

enpl oyees then that |ist should be considered inadequate and the

el ection set aside. The purpose of the requirement of the list (aside
fromthe other purposes discussed by the majority) is to enhance
comuni cation with the workers and if such comunication is inpeded

then the purpose of

(fn. 1cont'd)

frominterference, restraint, or coercion violative of the Act,
but also fromother elenents that prevent or inpede a free and
reasoned choice. Among the factors that undoubtedly tend to |nﬁede
such a choice is a lack of information with respect to one of the
choi ces available. |In other words, an enpl oyee who has had an ef-
fective opportunity to hear the argunments concerning representation
Isin a better position to make a nore fully infornmed and reasoned
choi ce. Accordingly, we think that it is 3gpropr|ate for us to
aennygathe | npedi ment to conmunication to which our newrule is
IreC . . . . n n
- This is not, of course, to deny the existence of various nmeans by
which a party mght be able to conmunicate with a substantial portion
of the electorate even without possessing their nanmes and addresses.
It is rather to say what seens to us obvious—that the access of al
enpl oyees to such comunications can be insured only if all parties
haye.th? ganes and addresses of all the voters. . . ." (Enphasis in
original .
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the requirement of the list is defeated.?

VWhat is troublesone in the majority's test is that it
inplies that if the enployer supplies a |ist he need not be concerned
about its accuracy if he can say that that is .the best he can do. In
this case the enpl oyer allegedly updated his enployee address |i st
twice a year. |s this sufficient due diligence? | think not. Under
the majority opinion, an enployer could claimthat he updates his
|ist once a year. Wuld that be due diligence? Again, | would
enphasi ze that because of the nature of agricultural enployment
patterns the enployer has a duty under our statute to keep a current
and correct list of all enployees and that he nust supply that |ist
to the ALRB. Accepting a twice a year updating as sufficient defeats
t he purpose of the statute (81157.3) and its underlying assunption
about the nature of agricultural enployment patterns.

| mght note at this juncture that | also disagree with the
majority's view, cited at footnote 2 of their opinion, that the
presunptions of 8 Cal. Admn. Code §20310( e) are not a penalty. |
would find that they are a discretionary penalty and that they may be
applied as necessary to effectuate the purpose of the ALRA including
applying themas nmeans to encourage full conpliance by others. The
Section states: "Failure to effect timely conpliance with these
requirements may give rise to any or all of the. . .presunptions”
(Enphasi s added).

_ 2l agree with the majority that access to the worker at the work
site is no defense to failure to supply a conplete and accurate |i st
for the reasons they stated. See also footnote 1, in this opinion.
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Turning to the specific facts of this case we find that
the enpl oyer had had a contract wth the Teansters for 15 years.
The Teansters filed the petition for el ection. The enpl oyer gave the
Board a list that enconpassed those enpl oyees t hat were covered under
the Teansters contract. N ne enpl oyees were omtted; six because
the enpl oyer used the wong payroll period and three because they
were hi gh school students and not covered under the Teansters
contract. In addition two workers who were fired were included.
Sevent een workers on | eave—w t hout pay and therefore presunably
ineligible, and two security guards were also included. The total |
arrive at is 30 nanes that were wongfully included or excluded. In
considering the effect of inaccuracies in an enpl oyee |ist we nust
consider the total inaccuracies, for it is the total nunber that
determnes whet her the union could use the list as an effective
neans of communi cation. Wiether those not on the |ist neverthel ess
voted does not mnimze the effect of errors, for it neans that they
nay have voted w thout the benefit of the union presentation of its
views. As to those ineligible who were on the list, the fact that
they mght not have voted simliarly does not |essen
the effect on the union's attenpt to communi cate wth those
wor kers who were eligible.

The union in this case found that at |east six of the
addresses given did not exist. They also found an unspecified

nunber of workers who had noved. (Ve note that this enpl oyer
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operates a nursery which all egedly has nore stabl e and year
round enpl oynent than other agricul tural enpl oyers.)

The cunul ative effect of 30 errors on the list, and at
| east six wong addresses, in an el ection in which there were 160
eligible voters, and in which the difference in the results
between the Teansters and the UFPWwas only 35 votes | find is
substanti al .

For all the reasons stated above, | would set this

el ection aside and therefore dissent fromthe na ority opi nion.

Dated: January 7, 1976

___.r' - _,a-‘:_?'"__——_.n__‘_
A0 _ -.":-_ji ---f'_'.c"_,r“!I ——

JOE C. ORTEGA

Menber
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