STATE O CALI FORN A
AGRI CULTURAL LABCR RELATI ONS BOARD

In the Matter of:

RANCH NQ 1, | NC.,
Enpl oyer,

No. 75-RG-75-F
2 ALRB No. 37
and

UN TED FARM WORKERS CF
AMBR CA AFL-A O

Petitioner.
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h Septenber 26, 1975, the Lhited FarmVWrkers of Ameri ca,
AH-AdQ ("UFW ) filed a Petition for Certification covering all
agricultural enpl oyees of Ranch Nb. 1, Inc. The petition alleged a
current enpl oynent |evel of approxinately 100 persons. Follow ng an
el ection on Qctober 3, 1975Y the enpl oyer objected to the el ection on
the singl e ground that the nunber of agricultural enpl oyees currently
enpl oyed by Ranch No. 1, I nc., as determned fromits payrol |l
inmedi ately preceding the filing of the petition, was | ess than 50
percent of the peak agricultural enpl oynent for the year 1975. That
i ssue was set for evidentiary hearing.

Ranch No. 1, I nc., consists of approxinately 600 acres of
which 352 are planted in grapes and the renai nder in potatoes, sugar
beets, cotton and corn. The enpl oyer contends that its peak enpl oy-
nent for 1975 occurred during the payrol| period ending August 10, 1975
when it enpl oyed 244 workers prinarily to harvest and field

YThe election results were: UAW- 65, no union - 14, unresol ved
challenges - 12, void ballots - 1



pack table grapes ?

The enpl oyer introduced into evidence enpl oyee time cards and
t he correspondi ng weekly payroll register for the payroll| periods ending
August 10, 1975, the alleged peak, and Septenber 21, 1975, the payroll
period immediately preceding the filing of the petition for an election.

In accordance with our decision in Mario Sai khon, Inc., 2 ALRB No. 2

(1976), we have reviewed the payroll records, to determne the average
nunber of enpl oyee days worked during each payroll period. W find that
al though 107 enpl oyees 3/ worked during the payrol| period ending
Septenber 21, 1975, the average nunber of enpl oyee days worked that week
was only 59. 5% because many enpl oyees worked for only one or two days.
For the

? The ranch nanager testified that the nunber of agricul tural
enpl oyees enpl oyed i n the weeks surroundi ng August 10 and Sept enber "
were as follows: July 21 - 102, July 27 - 161, August 3 - 191, Auqust
10 - 244, August 17 - 155, August 24 - 108, August 31 - 90, Septenber
th 4be? » Sﬁpétlenh)er 14 - 17, Septenber 21 - 109, Septenber 27-159, and
ober 4 - .

¥ Qur reviewof the tine cards reveal s that 104 persons worked during
the week of Septenber 21. The nanes of three additional persons were on
the conputer printed weekly payrol|l register. This total of 107
enpl oyees differs slightly fromboth the enpl oyer's estimate of 109
enpl oyees and the union's estimate in its el ection petition of
approxi nat el y 100 enpl oyees.

Y The average nunber of enpl oyee days for each of the two payroll
periods was cal cul ated by determning the actual nuniber of enpl oyees who
wor ked on each day of the week, then adding the totals for the six days
of Mbnday through Saturday and dividing by six. Sunday was not added in
for either period because only a few enpl oyees worked on each Sunday so
that the addition of Sunday and division by seven woul d yield an aver acﬁ
nunier of enpl oyee days which is not representati ve of the average of the
other six days. However, had Sunday been included in the cal cul ati ons,
the resul tant conparison would not vield a different result as under
that cal cul ation the average nunber of enpl oyee days worked for the week
gndl5 g_q August 10 woul d be 165 and for the week endi ng Septenber 21 woul d

e 52.

2 ALRB No. 37



payrol | period ending August 10, 1975, during which 241¥ —enpl oyees
wor ked, the average nunber of enpl oyee days worked was 191.

Since 59.5 is less than 50 percent of 191, we conclude that
the petition for election in this case was not tinely filed because the
enpl oyer's payroll for the payroll period i mediately preceding the
filing of the petition does not reflect 50 percent of the peak
agricultural enployment for the enployer for the cal endar year. ¢ Labor
Code § 1156. 4.

¥ There were tine cards for 235 enpl oyees; the names of six others
were on the computer Prlnted weekly payroll register. Qur conputation
a%aln yields a slightly different nunber than the nunber of workers
(244) which the enpl oyer contends were enpl oyed that week.

% The UPWintroduced into evidence excerpts fromreports of the
Enpl oyment Devel olorrent Department, which show enpl oyment levels in the
harvestln? of table Erapes in Kern County (where the enployer is
| ocated) for two-week periods throughout August and Septenber, 1975.
The UFWcontends that section 1156.4 of the Labor Code requires us to
consi der such evidence in determning peak, and not to rely solely on
enpl oyment records of the particular enployer invol ved.

V¢ disagree with the UFWs interpretation of section 1156.4. The

rel evant portion of that section provides: "[T] he Board shall not
consi der a representation petition or a petition to decertify as tinely
filed unless the enployer's payroll reflects 50 percent of the peak
agricultural enploynent for such enployer for the current cal endar year
for the payroll period imediately preceding the filing of the petition.
In this connection, the peak agricultural enploynent for the prior
season shall alone not be a basis for such determnation, but rather the
Board shal | estinate Peak enpl oynent on the basis of acreage and crop
statistics which shall be applied uniformy throughout the State of
California and upon all other relevant data." (Enphasis added.)

W think the clear inport of that provision is that the Board is
required to take into account crop and acreage statistics only when it
Is alleged that peak will occur at some future point in the cal endar
year. n such circunstances, reliance on enploynment records for the
prior season mght well be inadequate to project peak for the current
year. However, where, as here, it is contended that peak enpl oynent has
al ready occurred within the current cal endar year, a comparison between
enpl oynment figures in the two relevant payrolls wll fully revea

whet her the petition for certification was tinmely filed. No supplenental
data concerning crop or acreage
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V¢ set aside the election wthout prejudice to the
right of any labor organization to file a new petition which

neets the statutory requirenents.

Dated: February 23, 1976

e,

’ -~ . \
% h ! 1.// ﬁf:ﬁﬂrf S e / _,;4/"" I . ,’{;f
/A

=
~F —

y i v - . b
-.r;.‘l e A N = S :<' :,{fa}w {fﬂ"{'““;:‘;‘*-' e
/

(fn. 6cont.)

statistics is necessary to make the purely mathematical conputation of
whet her the payroll for the period inmediately preceding the filing of
the petition was 50 percent of the payroll in the earlier period
claimed to constitute peak.

W note, as an aside, that the evidence introduced by the UFW does not
refute the enployer's contention as to peak in this case. The state
reports show that the peak season for table grapes in Kern Count
extended fromJuly 28 to Septenber 20, 1975. The period clained to
constitute peak by the enployer occurred in August, within the peak
period designated by the EDD reports.
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