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Bud Antle, Inc. filed a notion to disqualify Board Members,
LeRoy Chatfield and Roger Mahony, fromparticipating in the hearing
and disposition in the matters before this Board to which it is a
party. The notion was acconpani ed by a menorandum of points and
authorities and decl arations and documentary exhibits. Subsequently
that portion of the notion to disqualify Roger Mahony was wi thdrawn.
The Board has considered the notion and acconpanyi ng docunents as to
LeRoy Chatfield and hereby denies such notion.

The denial of the notion is based on the grounds that
the Governor and the State Senate were fully apprised of M.
Chatfield s association with the UFW (one of the parties herein)



at the time of his appointnent and confirmation® and for this Board
todisqualify M. Chatfield in this and other natters invol ving the
URWwoul d be- outside our jurisdiction as an infringenent on the

powers of the Governor and the Sate Legislature.

Di scussi on

The subject of disqualification of judges has a | ong hi s-
tory.? Chief Justice John Mirrshall heard and wote his nost far
reachi ng decision in Mirbury v. Mdison® although the case arose

out of his actions when he was Secretary of Sate under President
Madi son. Mre recently, Justice Rehnquist refused to disqualify
hinself in a case in which as an attorney for the Departnent of

Justice he presented the Departnents' views on the subj ect

matter of the litigation before the court.* (That case was

subsequent |y decided by a one vote nargin.) Gonversely,

~!Labor Code §1141( b) states "The nenbers of the Board shall be
aﬁp0|nted by the Governor with the advice and consent of the Senate.”
The Senate, through its Rules Commttee held hearings on the con-
firmation of the present nenbers on Septenber 10, 1975. At that tine
menmbers of the public were invited to address the Rules Conmttee on
t he appoi ntnents. Several persons and organi zations presented to the
Comm ttee the essence of the facts concerning M. Chatfield and Bi shop
Mahony' s invol venent with the UFWwhich are related in Bud Antle's
movi ng papers herein.

At these hearings it was al so brought out that Menber Johnsen had
been an agricul tural industry spokesman and was referred to as "The
grower representative." Menber Godin's association with a law firm
ﬂhlch had represented the Teanmsters Union was also alluded to at the

earings.
1975'The full Senate confirned and all five menbers on Septenber 10,

°I't was (oke who set the standard "No nan shall be a judge in his
own case", Acquis non debet esse judex in propria causa. . LITT
141a, but on the other hand Bl ackstone said, ". . .it is held that
judges and justices cannot be chal l enged. For the [aww || not sup-
Bose the possibility of bias or favor in a judge." 3 BL. Conm361,
oth cited in Frank, John P. , Disqualification of Judges 56 Yale L.
605 (1947) .

31 Oranch 137 (1803).
“Laird v. Talum 409 US 824.
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because adm nistrative agencies are a relatively new invention
the reported cases on disqualification of agency nenbers are few
Most of the cases reported deal with the application of specific

statutes on disqualification of agency menbers.®> The California
Admi nistrative Procedure Act disqualification provision (Governnent
Code 8§11512( c)) and cases decided under it are not directly appli-
cable in this case as the Agricultural Labor Relations Board is not
one of the named agencies covered by that Act. However, constitu-
tional and due process principles require that we consider the
I ssues raised herein.

Adm ni strative Agencies such as ALRB are created by the
Executive and Legislative branch of government and are del egated
certain legislative and judicial powers. They are given the power to
i mpl enent the general statute that creates them pronul gate rules,
prosecute the alleged violations, provide a hearing and sit as a
judge at such hearing and issue renmedial orders. Both the Federa
and State Courts have approved this schene for Admnistrative
Agenci es despite the fact such a schene appears contrary to the maxim
that no man should judge his own case.

Part of this scheme for adm nistrative agencies has been the
practice of appointing agency nenbers that have some connection with
the industry affected. The underlying theory is that such menbers
bring an expertise and an understanding of the problens of the
industry to their task. In considering who to select for appointment
to agency positions the Governor and the

- A great many of the cases reported on disqualification of
trial judges turn on whether the challenge was tinely made under
the statue rather than on the merits of alleged bias and prejudice,
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Legi sl at ure seek persons know edgeabl e in the industry regul at ed.
Even "public nmenbers" are usually not appoi nted unl ess they have
sone know edge and under st andi ng of the probl ens the agency wl |
try to resolve. As M. Justice Rehnqui st sai d speaki ng about
Suprene Gourt appoi ntnents, "Proof that a Justice's mind at the
tine he joined the court was a conpl ete tabula rasa in the area
of constitutional adjudication woul d be evidence of |ack of

ll6

qualification, not |ack of bi as. Smlarily, an agency neniber

apointee is expected to join the agency not wth a tabul a rasa

mnd but wth know edge and under standi ng of the issues and parties
facing the agency. Except where invol venent wth the industry

i nvol ves pecuniary interest of the nenber, the courts have generally
accepted and condoned such invol venent wth the industry.

An even further departure fromthe notion that an admni -
strative judge shoul d be disqualified for alleged bias because of prior
industry contacts is the so called "rule of necessity." Theruleis
that even if the agency nenber is biased, he nevertheless is permtted
tosit injudgnent if his disqualification would prevent the existence
of a quorumqualified to act. That rul e has been adopted by the Gourts
and made part of the California Administrative Procedure Act.” This

departure is an indication of the

®laird v. Tatum infra, at p. 835.

"Governnent Code §11512( e), See also U. S. v. Mrgan, 313 US
409 where it was sought to disqualify the Secretary of Agriculture
on the ground he had prejudged an issue, and Montana Power Co. v.
Publ i ¢ Service Commi ssion 12F Supp. 946 where the court said,
"even where he has an interest, where no provision is made for cal-
|ing another in, or where no one else can take his place, it is
his duty to hear and deci de however disagreeable it may be." See
al so Mays v. Beber, 177 CA 2d 544 (1970) on power of legislature
tolimt right to move for disqualification of judges.

2 ALRB NO 35 -4 -



exercise of legislative power to grant or deny to litigants the
right todisqualify atrier of facts. Snce the |egislature has
that power, absent constitutional questions, only it can exercise

such powers. This viewwas clearly articulated in Marguette

Cerrent Mg. (o. v. Federal - Trade Gormissi on® in which the court

sai d:
"In our view the right to disqualify a trier of
facts created by Qongress, whether it be a judge
or an admnistrative agency is a natter for
Gongress. Such a right may be conferred or

w t hhel d as Congress deens advi sabl e. "

The Qourt in that case cited Tuney v. Chio,° the | eading Suprene

Qourt case for the proposition that a fair and inpartial tribunal
requires at least that the trier of fact be disinterested. In that
case the Suprene Gourt held that a judge who derived his conpensation
in part fromfines collected in cases he heard had a direct and
substantial pecuniary interest in the judgnent of the case before
hi mand such judgenent deprived a defendant of due process of |aw
under the Fourteenth Anendnent. The court went on to say, however
(at page 523 of 273 U. S. ) :

"Al questions of judicial qualification nay not

i nvol ve onstitutional validity. Thus natters of

ki nshi p, personal bias, state policy, renoteness

of interest would seemgenerally to be natters of

nerely legislative discretion.”

8147 F 2d 5809.

9273 US 510 (1927).
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This legislative discretion was clearly exercised in the Senate
"advi se and consent” confirmation of the five present menbers of
the ALRB. Specifically the State Senate Rules Conmittee at its
confirmation hearings received detailed information on M.
Chatfield s prior association with the United Farm Wrkers and
with the principals of that union.10 This information was supplied by
M. Chatfield during his appearance before the Commttee, as well as by
interested parties who were opposed to M. Chatfield s appointnent and
who testified and submtted other evidence. The Senate was aware not
only of M. Chatfield s connection with the UFWbut al so of the fact
that the UFWwoul d be involved in the majority of cases com ng before
this Board. After the Rules Conmttee reconmended confirmation of M.
Chatfield, the full Senate debated the question at |ength and voted to
confirm hi s appoi ntment.

This Board cannot in effect invalidate the Governor's and the
Legi sl ature's decision by disqualifying M. Chatfield on the sane
I ssue and the same facts that they considered in appointing him This
Board does not have the jurisdiction to invalidate acts of the
| egi sl ature.

As to the specific allegations of bias and prejudice, the
basic complaint is that M. Chatfield was a close and intimate con-
fidant of the UFWI| eadership at a time when the UFWand Bud Antle

%The Governor was also fully aware of those facts at the tine
he submtted M. Chatfield s nane to the Senate.

Ysenate Journal, Septenber 10, 1975.
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were involved in an intense struggle. Wile we assume that the
allegations are true for the basis of this proceeding, we find
that the connection between M. Chatfield and the UFWis sufficiently
removed in time so as not to constitute a bar to his hearing this
case.12 W also find that the specific issues before this Board in
the Bud Antle nmatters are not the same issues that petitioner has
indicated that M. Chatfield participated in while with the UFW®
For these reasons then, the notion to disqualify menber
Chatfield is hereby denied.

Dated: January 13, 1976

M. Chatfield did not participate in this discussion.

12The decl aration asserts M. Chatfield was associated with the
UFW"from 1965 to at least 1973. " Testlrrong at the Senate hearings
corroborate that he |eft the UAWin August 1973 and thereafter worked
inreal estate and then in the Governor's Gfice as Director of
Admnistration prior to his appointnent.

13The question here is unique in that the cases usual |y invol ve
former clients of attorney-judges. M. Chatfield is not an attorney.
However using the same princi P es we find that the cases before us
were not the "cases" M. Chattield participated in for WRW
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