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The Wstern Gonference of Teansters, | . B. T., ("Teansters")

and the enpl oyer both object to certification of the el ection which
took place at two | ocationsY of California Coastal Farms on
Septenber 17, 1975.2/ For the reasons discussed bel ow, we conclude
that the evidence does not warrant setting aside this election.

TEAVBTERS OBJECTI ONS

The Teansters object to the inclusion of truck drivers,
stitchers, hijo operators, nechani cal harvesting nachi ne operators,
and nai nt enance enpl oyees wthin the bargai ning unit, and further
object to various types of alleged misconduct by both the enpl oyer
and the Lhited FarmWrkers of Anerica, AH-AQO (" UFW') .

YThe two polling | ocations were Gonzal es and Holtville,
Gliforni a

ZThe el ection tally: UPW- 105, Teansters - 91, No union - 4,
(hal | enges - 3.



The Teansters presented no evidence to support the alle-
gations of msconduct by either the enployer or the UFW and these
obj ections are dism ssed.

As to the Teansters' objection to the inclusion of truck
drivers and related classifications within the bargaining unit, two
contentions are nmade: (1) that these truck drivers are not agri-
cultural enployees within the neaning of the Agricultural Labor
Rel ations Act, Labor Code section 1140.4( b), and (2) that even if
they are agricultural enployees they do not share a comunity of
interests with other such enpl oyees and have a separate bargaining
history. W have previously disposed of this latter argument by
noting that this Board has no jurisdiction to exclude truck drivers
fromthe unit if they are found to be agricul tural enployees. 3

The question of whether or not the truck drivers are agri-
cul tural enpl oyees under the National Labor Relations Act is a question
currently pending before the N. L. R. B. Resolution of the matter of the
truck drivers' inclusion in the bargaining unit is, therefore, appro-
priately deferred until there is a decision by the N. L. R. B. ,

/

agreement of the parties,? or to some future proceeding of this

Board on a notion for clarification of the unit described herein. %

3/See Carl Joseph Maggio, 2 ALRB No. 9 (1976), West Coast Farnms,

1 ALRB No. 15 (1975), J.R. Norton Co., 1 ALRB No. 11 (1975), and
Interharvest, I nc., 1 ALRB No. 2 (1975).

4Qur disposition of this issue is the same as that taken in
the cases cited in footnote 3, supra.

§4r1Pr|or cases involving this issue éjootnote 3, supra), the
nunber of votes cast by enployees in the disputed classifications was
not sufficient to have affected the outcone of the elections. Here, 14
truck drivers voted, unchallenged, and this nunber coul d have affected
the election results.

(fn. 5cont. onp. 3)
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On anot her aspect of the unit determnation, the
enpl oyer presented evidence regarding the status of four
mechani cs who were included in the unit. These mechanics work in the
enpl oyer's repair shop which is located off the farm They work
exclusively for this enployer in repairing equi pment and vehicles owned
by it and used in its farmng operations. The enployer contends that
these mechanics are not agricultural enployees within the neaning of the
Act, and therefore, that their inclusion within the bargaining unit is
| mpr oper .

In Salinas Marketing Cooperative, 1 ALRB No. 26 (1975), we
confronted a unit question which was based on an essentially simlar

factual situation, and there held that the mechanics were properly

i ncluded within the bargaining unit since they were agricultural

enpl oyees within the neaning of Labor Code section 1140.4(b) and
involved in agriculture as that termis defined in Labor Code section
1140.4( a) . W reach the sanme conclusion here.

(fn. 5 cont.)

In order to preserve the issue of voter ellglbljliy_for post -
el ection proceedln?s, the party contesting that eligibility must have
tinely challenged the prospective voters. Henet Wol esale, 2 ALRB No.
24 (1976). Acontrary rule would allow parties to await the outconme of
an el ection before deciding whether to contest the e|I?!bI|Ity of any
voters and then, in the event the partY | oses the el ection, relying upon
Eﬂe afse{ted ineligibility of those voters as a ground for setting aside
e el ection.

Section 20350 of our regulations enunerates five grounds
upon whi ch prospective voters may be chal |l enged. One such ground
Is that "the prospective voter is not an agricultural enployee of
the enpl oyer as defined in Labor Code Sec. 140.4f b)." B¥
contendln? that the truck drivers are not agricultural enployees,
the Teansters assert a ground for challenging the ballots cast
by those voters. Section 20350 al so requires that any challenge
"nmust be asserted prior to the time that the prospective voter
receives a ballot . . . ." The Teansters here failed to tinely
challenge the eligibility of the truck drivers to vote in this
election, and by this fallure they have waived the right to
chal | enge these ballots in a post-election Proceedln%. Qur _
requi rement that challenges be nmade at the tine of the electionis
consistent wth N. L. R. B. precedent. E.g., Awn Arbor Press,

88 NLRB 391 (1950).
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EMPLOYER S OBJECTI ONS

. The Petition for Certification is barred by an existing
col | ective-bargai ning agreenent.

According to the notice of hearing, this allegation was to be
heard "insofar as the enployer can present evidence that the alleged
col | ective bargaining agreement does not fall within the ternms of Labor
Code section 1156.7."¢/ Since the enployer presented no evidence in
support of this allegation, we dismss this objection.

1. The UFWirrFrop_erIy distributed literature imediately
before the el ection.

On the norning of September 17, 1975, the day of the
el ection, two organizers fromthe UFWwent to the enployer's fields in
Conzal es and there tal ked with enployees and distributed copies of a
letter from Cesar Chavez, President of the UFW and canpai gn buttons.
The organi zers arrived at about 6: 30 a. m., prior to the comrencenent
of work, and left the property by 7:45 a. m., after having visited all
three crews present that day.? The places at which the organizers
handed out the leaflets and buttons were at |east a quarter of a mle

fromthe polling area. The enployer contends that this "l ast mnute

canpai gni ng"

fn. 5 cont.

~Inthe absence of tinely challenges to the truck drivers' eli-
gibility to vote, these otherwse valid ballots nust be counted in the
flnal_taIIK. Accordingly, we accept as the final tally for this
election that which is set forth in footnote 1, supra.

& abor (bde section 1156. 7 provides, in pertinent
part, "No col | ective-bargai ning agreenent executed prior to
the Ieffe_c:tlve date of this chapter shall bar a petition for
an el ection.”

“pccording to the Drection and Notice of Hection, the
el ection was scheduled to beginat 9: 00 a. m
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violated the 24-hour rule of the National Labor Rel ations Board
and deni ed the enpl oyer an opportunity to respond to all egati ons
nade. ¥
The 24-hour rule of the N. L. R. B., set forth in Peerless
Pl ywood Co., 107 NLRB 477 (1953), prohibits enployers and unions from

maki ng el ection speeches on conpany tinme to nassed assenblies of

enpl oyees within 24 hours before the time schedul ed for an el ection.
The thrust of the decision is that "[s] uch a speech, because of its
timng, tends to create a mass psychol ogy which overrides argunments
made t hrough other canpai gn media and gives an unfair advantage to the
party ... ." W have previously expressed doubt as to the

appropri ateness of the Peerless rule under our Act.¥ However, even if
that rule were to be applied here, conversations carried on in the
fiel ds between union organizers and enpl oyees, individually or in
smal | groups, can hardly be deened "speeches" to "massed assenblies of
enpl oyees ."1¥ Moreover, in Peerless the N. L. R. B. itself stated that
"[t]his ruewll not interfere with the rights of unions or

empl oyers to circulate canmpaign literature on or off the prem ses at
any tinme prior to an election, nor will it prohibit the use of any

other legitimte canpai gn propaganda or media."

8/The M| chem case invol ved sustained conversations wth
prospective voters who were waiting in line to cast their ballots.

Thus, MIcheminvolved facts far different fromthose in the case
before us in that here (1) the prospective voters were not in the
pol ling area, and QZ) the conversations did not occur durln? the
voting period. W therefore find that MIchem Inc., is no
appl i cable to the present case.

¥Yamada Bros., 1 ALRB No. 13 (1975).

~ Yn Nebraska Consolidated MIls, Inc., 165 NLRB 639 (1967), a
di scussi on between union representatives and enpl oyees three hours
before the election did not warrant setting aside the election even
t hough the discussion extended into conpany tine since the
di scussion started on the enployees' own tine, was extenporaneous,
and was voluntarily attended.
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The effect of the 24-hour rule is not a generalized
prohibition on electioneering but rather a restraint on a
particular type of objectionable electioneering - a type which did
not occur in this election. W find therefore that the
el ectioneering of the UFWorgani zers imediately prior to the
el ection was not inproper.

[Il. The ballot box was out of the control of the Board for
three days.

The ballots cast at the Holtville polling site were placed
ina manilla envel ope which was seal ed by tape at each end. The
three observers at this location affixed their signatures to the
tape. This envel ope was then covered with a type of cardboard
material X and placed inside a larger manilla envel ope. This package
was mailed to the Salinas regional office on Septenber 17, 1975, and
arrived at that office on Septenmber 20, 1975, where all of the
bal | ots cast at both election sites were conmm ngled and counted. The
package was not mailed by either certified or registered mail. None
of the observers who had placed their signatures on the ball ot
envel ope were present at the tally although representatives of all
the parties were present, including the enmployer's observers fromthe
Gonzal es | ocation,

Testinmony as to the condition of the ballot envel ope at
the time of the tally indicates that there was no damage to the

Interior envel ope, but that the outside envel ope was damaged

YThi s covering was described by an enpl oyer's wtness,
who was present at the counting of the ballots, as "sone type
of cardboard covering |ike a snall box or mailing protector."”
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to some extent.¥ There is no evidence that the interior

envel ope was tanpered with in any way. The enployer argues,
however, that the loss of control over the "ballot box", coupled
with the fact that no one present at the sealing of the envel ope
was present at its opening, raises such a serious question as to
the integrity of the ballots contained therein that those ballots
must be discounted.

The integrity of the ballot box i s, of course, vital to
the conduct of a secret ballot election, and Board agents shoul d take
every precaution reasonably available to assure that integrity. Any
i npai rment of the integrity of the ballot box, or any substantia
possibility for the occurrence of such inpairnent, may require that
an election be set aside.

In Polyners, Inc., 174 NRB 282 (1969), while the Board
agent had seal ed the ballot box, the nethod of sealing was not in

compliance with rules issued by the General Counsel and regional
director. In addition, the Board agent had |eft the ballot box
unattended in his parked car for several hours during the day of the
el ection. In upholding the election, the NLRB stat ed,

Ve recoPnlze that the manner in which the ballot box
was sealed in this election could have been inproved
upon; still, both masking tape and scotch tape were
arfixed to the box in a manner which makes it quite

| nprobabl e that any tanpering with the box woul d not
have | eft suspicious traces. Furthernore, although
the Board Agent in charge of the election did not-
retain personal physical custody of the sealed box .
. ., the security afforded . . . was such that there
was only the most renote possibility

12'One witness testified that the outside envel ope was
torn at the corner? another testified that it was bent at the
corner but not torn.

13 The enﬁloger's.observer at the Holtville location testified
that 20 of the 21 eligible voters there cast ballots. The enpl oyer
contends that discoun |n? these ballots requires setting aside the
el ection because all of the ballots fromthe election were

comm ngl ed, and the margin of victory was |ess than 20 votes.
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that anything untoward occurred. In viewof the -

extrene inprobability of any violation of the ball ot

box, and in the absence of any affirnative indication

of tanpering, we again conclude . . . that no

reasonabl e possi bility of irregularity inhered in the

conduct of the el ection.

In the case before us there is no evidence of any

i npai rnent of the ballot box nor was there any substanti al
possibility that any inpai rnent coul d have occurred. |In addition,
the presence of the Holtville observers at the ballot counting is
not required to assure the integrity of the ballot envel ope because
any tanpering wth the interior envel ope, which had been seal ed
woul d have been evident to those persons actually present, and it
was not, therefore, necessary to verify the observers' signatures at
the tine of the tally.

V. Pre-election msconduct inpairing free choi ce of voters.

h the fourth enpl oyer's objection set for hearing, the
enpl oyer presented no evidence, other than that al ready di scussed, to
support the allegation that the UFWhad engaged i n pre-el ection
m sconduct which resulted in a denial of the enpl oyees' right to vote
objectively. This objectionis, therefore, di smssed.

V. Post-el ecti on procedures were i nproper.

The enployer's final objection is that section 20365 of our
regul ations and the ball ot counting procedures established in the

Manual of Procedure were not conplied wth in this election. The

enpl oyer does not specifically state how the post-el ecti on procedures

deviated fromeither our regul ations or the Manual of
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Procedure, and our review of the record discloses no devi a-
tions. 14 Accordingly, this objection is dismssed.

The United Farm Wrkers of Anerica is hereby certified
as the bargaining representative for all agricultural enployees of
California Coastal Farms in CGonzales and Holtville, California.
Dated: February 2, 1976

B Walens

Roger Mahony, Chairman

Joseph R Godin LeRoy (hatfield

|

..-""_.-"": el e ] :
R chard Johnsen, Jr.

1 \We do not nmean to inply that failure of Board Agents to

adhere to the procedures set forth in the Manual, in itself, would
require us to set aside an election. As was stated by the
N.L.R.B. in Polynmers, Inc., supra, wherein the Board Agent had
deviated fromrulés established by the General Counsel and
regional director with respect to the sealing and security of
ballots; the N. L. R. B. "cannot be considered ' bound by [these
rules] in the sense that any deviation from[thenj by a Board
Agent woul d require nullification of an election.'
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