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Oh Novenber 17, 1975, the United Farm Wrkers of Anerica
("UFW') filed a Petition for Certification for the Mario Sai khon
Ranch in the Inperial Valley, alleging that the enployer currently
enpl oyed 120 people. On Novenber 20, 1975, the director of the El
Centro subregional office dismssed the petition on the ground that
the enpl oyer's peak agricultural enployment for the current cal endar
year was in excess of 360 enployees, and therefore the petition did
not meet the requirenents of Labor Code sections 1156.3 (a) and
1156. 4 that a petition for certification nust reflect 50 percent of
the peak agricultural enpl oynent for the current cal endar year.¥ n
Novenber 24, 1975, the UFWfiled a second Petition for

Gertification alleging that on

¥ Labor Code section 1156.3(a) (1) requires that a petition for
certification must state

That the nunber of agricultural enployees currently
enPI oyed by the enployer named in the petition, as
determned fromhis payroll imediately preceding the
filing of the petition, is not |ess than 50 percent of
his peak agricultural enploynent for the current

cal endar year.

(fn. cont. on p. 2)



that date 165 persons were enpl oyed. O Novenier 26, 1975, the
Drector again dismssed the petition on the sane ground.

The UFWthen filed wth this Board two "Requests for
Review of Osmssal of Petition for Gertification” on Novenber 23,
1975, and Decenter 1, 1975, alleging in each case that the B"
Gentre DOrector used an incorrect nethod of determining peak
enpl oynent and thus inproperly dismssed the two petitions for
failure to all ege an enpl oyee conpl enent of at | east 50 percent of
peak. As this is the first case to arise on the issue of
neasurenent of peak, the Board directed the Orector in H Centro
to submt a detailed report on how he arrived at his peak
agricultural enpl oynent determnation. This report was served on
all parties.

The Board is inforned by its Executive Secretary that the
Petitioner has filed a third representati on petition covering the
enpl oyees of this enpl oyer and that a representation el ection has
been schedul ed. A though this devel opnent in sone respects noots
the issue raised by the petitioner's objection to dismssal of its
prior petitions, we wll proceed to resol ve the underlying issue
because it is one of general inport and requires guidelines for the

determnation of peak enpl oynent in other cases.

tn. 1 cont.

Y abor Gode section 1156.4 provides that a representation
petitionis not tinely filed unl ess

the enpl oyer's payrol | reflects 50 percent of the peak
agricultural enpl oynent for such enpl oyer for the current
cal endar year for the payrol |l period i nmedi atel y precedi ng
the filing of the petition.
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The Cirector's approach used in determning the payroll
peri od having the highest |evel of enpl oynent during the cal endar year
and in further determning what the | evel of enpl oynent was during
that payroll period, was to count the nunber of enpl oyees whose nanes
appear on the payrol| during that payroll period. Wiere there is no
t urnover anong enpl oyees in any gi ven payroll period the nunber of
enpl oyees on the payrol|l woul d equal the nuniber of enpl oyees on any
given day during that payroll period, assumng the enpl oyer used the
sane nunier of enpl oyees each day. However, where there is daily
turnover of enpl oyees, the nunmber of enpl oyees during, for exanple, a
five-day payrol|l period could equal as many as five tines the nunber
of enpl oyees enpl oyed on any one day. # Thus, if the conputation of
enpl oyees conpl enent i s based upon nuniber of enpl oyees whose nanes
appear on the payroll, the neasure of peak enpl oynent may fl uctuate
great|ly dependi ng upon the rate of enpl oyee turnover. |ndeed, rapid
turnover coul d create the appearance of a peak enpl oynent period
despite the fact that the nunber of persons enpl oyed each day during

that period is nuch | ess than the nunber enpl oyed at another tine. ¥

Z An exanple illustrates the effect of using this "enpl oyee
count” nethod. In the case of an enpl oyer who enpl oys exactly the sane
100 enpl oyees each day for the five-day period, the enpl oyee conpl enent
for pu\rl\ﬁoses of determning peak woul d be 100 enpl oyees. On the ot her
hand, ere an enpl oyer has conpl ete turnover and enpl oys 100 different
enpl oyees each day for five days, the enpl oyee conpl enent for purposes of
det er mni ng Beak woul d be 500 enpl oyees because each of the 500 enpl oyees
nanes woul d be on the payrol | during that five-day payrol | period.

¥For exanpl e, a five-day period during which 50 different
enpl oyees were enpl oyed each day woul d have an enpl oyee conpl enent

(fn. cont. on page 4)
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In order to avoid the arbitrary effect of neasuring enpl oyee
conpl enent for purposes of determning peak by the "enpl oyee count”
nethod, a tool of neasurenent is required which does not fluctuate wth
turnover and thus can be used to reliably and neani ngful | y conpare
periods wthout regard to the amount of turnover. V@ conclude that the
proper nethod for neasuring |evel of enpl oynent for purposes of
determni ng peak enpl oynent is to take an average of the nunber of
enpl oyee days worked on all the days of a given payroll period. Thus,
where an enpl oyer enpl oys the sane 100 individual s each day for the
five-day period, there woul d be 100 enpl oyee days worked each day and
t he average nunier of enpl oyee days worked woul d be 100. Were an
enpl oyee has total turnover and enpl oys 100 different enpl oyees each
day, there woul d be al so 100 enpl oyee days worked each day and the
average nunier of enpl oyee days worked on all the days of the payroll
peri od woul d be 100. Thus, the approach we adopt of taking the average
of the nunber of enpl oyee days worked on all the days of the payroll
period avoids the pitfalls of the "enpl oyee count” nethod by yielding a
consi stent neasure despite enpl oyee turnover.# W conclude that this
nethod is the appropriate neasure of enpl oyee conpl enent for purposes

of determning peak.

fn. 3 cont.

3/ of 250 for the purpose of determning peak if the "enpl oyee
count” nethod is used, while a five-day period during which the
sane 100 indivi dual enpl oyees were erTB o¥ed each day woul d have a
count of only 100. Thus, peak woul d be Tal sely neasured by a
period during which there were only hal f the nunier of enpl oyees
enpl oyed each day as there were during anot her peri od.

4/ The statute confers voting eligibility upon "all agricultural
enpl oyees of the enpl oyer whose nanes appear on the payrol | applicabl e
to the payrol | period 1nmedi at el receding the filing of the _
petition. Labor Gode section 1157. Qurrent regul ations provide, wth
respect to enpl oyers who enpl oy agricul tural enpl oyees on a payrol | of

| ess than five working days duration, that all
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V¢ do not overrule the Regional Drector's dismssal of the
two petitions at issue here, despite our finding that they were
I nproperly di smmssed, because it wll not effectuate the purposes of
the Act to reactivate the prior petitions where there is a nore recent
tinely and valid petition filed by the sane union in the sane unit.
Dated: January 7, 1976
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enpl oyees who were enployed at any tinme during the five workin

days imediately prior tothe filing of thefpetl lon shall be eligible

to'vote. Section 20355. Thus, the nunber of enployees eligible to vote
under current regul ations may well exceed the average nunber of

e_nPI o%/ees used t0 comput e seasonal peak. This distinctionis in accord
\(/j\nth he 91 fferent functions served by the eligibility and seasonal peak
etermnations.

“The et hod of.conputinﬁ show ng of interest under Section 1156.3
(a) is a separate issue. That section requires that the petition be
signed by, or acconpani ed by authorization cards signed by "a najority
of the currently enpl oyed e Io¥ees in the bargaining unit". The Board
Is informed that the regional offices have generally required a show ng
of interest based upon the total number of eligible enployees. W do not
intend to alter that practice at this tine. W reserve judgnent, however,
pending study of the effect of that formula in situations with rapid
enpl oyee turnover, as to whether a different method of computing show ng
of interest nay be appropriate in such situations.
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