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On September 2, 1975 the United Farm Workers of America, AFL-
GO ("UFW) filed a petition for certification under Section 1156. 3
(a) of the Labor Code requesting a representation election among all of
the agricul tural enployees of Perez Packing, Inc. Pursuant to a Notice
and Direction of Election issued by the Fresno Regional Office of the
Agricul tural Labor Relations Board, an election was conducted in the
of fice of the enployer's packing shed on September 12, 1975.% The
results of this election were 76 votes for the UFW 3 votes for no union,
10 chal I enged ballots and 1 void ballot.

Thereafter, the employer filed a timely petition under Section
1156. 3 (c) of the Labor Code which raised substantial questions regarding
the conduct of this election. Although there is a strong presunption in
favor of the validity of a certification election,Z we find that in

considering the totality of objectionabl e

YA though this el ection was conducted ten days after the
certification petition was filed, none of the parties rai sed an
obj ection on this ground.

Z'See Board Member Grodin's concurring opinion in Chula Vista Farrs,
Inc., 1ARBMN. 23(1975).




conduct which occurred during this election, it nust be set
asi de.

As its first objection, the enpl oyer conbi nes an al |l ega-
tion of bias and favoritismby the Board agents wth a msre-
presentation by the UFW which allowed it to utilize an inproper
el ection observer. The record discloses that the parties entered
intoawitten stipulation during the preel ecti on conference the day
before the el ection wherein it was agreed that the UFWwoul d be
al loned two el ection observers, one an enpl oyee of the enpl oyer and
the other a "nonorgani zer clerical enployee of the Lhited Farm
Wrkers, subject to enpl oyer right to object to specific nanes."
Furthernore, it was agreed orally that the UFWwoul d i nformthe
enpl oyer of the identity of this "nonorgani zer clerical enployee" by
10:00 a. m on the day of the election so that the enpl oyer coul d
investigate the prospective observer and rai se any appropriate
objection prior to the el ecti on whi ch was schedul ed to begin at 3: 00
p. m

It is apparently undisputed that the UFWfailed to inform
the enpl oyer of the identity of this observer as it had agreed to do,
but rather the UFWrepresentatives arrived at the election site 10-15
mnutes before the el ection and inforned the Board agents and the
enpl oyer' s representatives of the nane of its "nonorgani zer clerical
enpl oyee" obser ver.

Upon | ear ni ng whomt he desi gnat ed UFWobserver was, Thonas
Perez, president of Perez Packing, I nc., inforned his representative
that on one occasion he had seen this person at the Perez | abor
canp, although he did not know the reason she had been there. A

this juncture, the enpl oyer's representati ve,
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in the presence of the Board agents, objected to the UPRWrepresentative
on the ground that its designated observer was apparently a UFW
organi zer and, therefore, ineligible under the parties' stipulation to
act as their election observer. The UFWrepresentative denied that she
was an organi zer and, in response to questioning by the enpl oyer's
representative, the observer denied that she was an organi zer and
asserted that she worked in the Mendota UFWoffice doing clerical work.
In light of these representations, the enpl oyer did not rai se any
further objection to her status as an observer for the UFWprior to the
commencenent of the el ection.

Upon conpl etion of the el ection, the enpl oyer's
representative inforned the Board agents that
contrary to her previous assertions, the non-enpl oyee observer was an
organi zer for the UFWand chal | enged her status to act as an observer.
The Board agents then interviewed a forenan for the enpl oyer who stated
that he had observed the person on two or three occasi ons standi ng
outside the gate to the Perez | abor canp organi zi ng Perez enpl oyees and
passing out authorization cards. On this basis the Board agent decl ared
that the challenge to the UFW s non-enpl oyee observer was val id and
that the ballots woul d be i npounded. Apparently the ballots were not in
fact inpounded, but rather, this issue was |eft for resolutionin a
post el ection obj ecti ons proceedi ng

QGontrary to the observer's deni al s when questi oned by the
enpl oyer's representative prior to the el ection, during the course of
the objections hearing the UFWsti pul ated that this observer had
engaged in organizing activities for the UAW Notw thstanding this

stipulation, the observer testified that she did not

2 ALRB No. 13 - 3-



consi der her conduct during the numerous tines she visited the Perez
| abor canp to be organizing. She stated she visited farm worker
friends in the canp and assisted themw th medical problens,
transportation and other famly matters. However, she also stated
that she had taken groups of UFWorganizers to the canp for the
purpose of organizing and, during her trips to the canp, she answered
questions fromworkers regarding the advantages of being represented
by the UFW Al though she denied having passed out UFW authorization
cards at the Perez canp, her testinmony was contradicted by three
wor kers who observed her passing out authorization cards. Based on
this record, we find that the UFWs non-enpl oyee observer was a UFW
organi zer and that her designation by the UFWto act as an el ection
observer constituted a violation of the parties' stipulation regarding
el ection observers.

Al t hough regul ation section 20350, 8 Cal. Adm n. Code 820350,
provi des that election observers shall be nonsupervisory enpl oyees of
t he enpl oyer, we recognize that the parties may agree to different
arrangenents if it facilitates the conduct of the representation
el ection. However, where the parties agree to such a variance under
this regulation, the Board will carefully scrutinize any alleged
violation of the agreenent to safeguard against resulting prejudice to
the fairness of the election process. Since this record is devoid of
any indication of inpermssible conduct during the election by this
observer, it is questionable if the violation of the parties'
stipulation, standing alone, is sufficient to set this election aside.
See, Tyler Pipe Industries, I nc., v. NRB, 447 F 2d 1136, (5th Qr
1971) .
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Despite the observer's preelection assurances to the Board
agents and the enployer's representative that she was not a UFW
organi zer, the enployer contends that the Board agents conducting the
el ection knew that she was a UFWorgani zer since, on the preceding day in
anot her el ection conducted by two of these three Board agents, she had
been successful |y challenged as an observer on the basis that she was an
UFW or gani zer.

These facts are established by the record and although it is
the parties' duty to challenge a prospective observer, we find that
under the circunstances of this case the Board agents shoul d have
informed the enployer's representative of her organi zer status when she
was designated as a UFWobserver. The Board agents were aware of the
parties' stipulation regarding the non-organizer UFWobserver and, due
to their know edge concerning the person and the | ateness of the
desi gnation of the observer by the UFW they possessed speci al
know edge ot herw se unavailable at that time to the enployer.

As its next objection, the enployer contends that the Board
agents failed to properly supervise the polling area by allow ng
al coholic beverages in or near it. Fromthe record, it appears that
the polling area inside the Perez packing shed consisted of a snall
office located two to three feet down a hallway fromthe shed s |oading
dock. During the election the Perez enpl oyees were congregated around
this | oading dock drinking beer, yelling and chanting UFW sl ogans which
were clearly audible inside the designated polling area. The enployer's
observers testified that many voters had been drinking and sone
appeared intoxicated as they came to cast their ballots. At |east one
voter fell inside
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the polling place and had to be assisted to his feet by the Board
agents.

Al t hough there was no evi dence of beer drinking inside the
pol ling area itself, the enployer's observer stated that two enpl oyees
were sometines seated on a plank across the narrow hallway fromthe
door to the polling area drinking beer and | ooking inside the office.
Furthernore, she testified that at tines the noise fromthe chanting
and cheers of the crowd outside became so |oud that it seemed as though
the cromd was actually inside the polling area. The Board agents
either could not or would not control the situation. According to an
enpl oyer observer, the presiding Board agent at one point requested an
assistant to go out and quiet the crowd, but he declined.

The task of policing the polling area is within the
discretion of the Board agents conducting the election and is a
function which nmust be tenpered by the exercise of conmmon sense.
However, froma review of the record of this case it appears clear that
the Board agents should have attenpted to control what one w tness
aptly described as the "carnival-like" atnosphere of this election.

The Board agents coul d have attenpted to quiet the crowd of enployees
and limt the beer drinking to an area further renoved fromthe poll so
that the disruptive effect of this conduct coul d have been m ni m zed.

The final question raised by the enmployer relates to the
all egation that the UFWobserver fromthe enployer's crew canpai gned
during the course of the election. A though they could not hear the

substance of the conversations, both of the enployer's observers
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testified that the UFWobserver engaged in conversations wth
prospective voters after the Board agent had checked their nanes
against the eligibility list and while they were waiting to cast their
ballots. It appears clear fromthe record that the Board agents had
informed the observers prior to the election that they were not allowed
to talk to any of the persons waiting to vote and that anything they
desired to ask a voter should be asked through the Board agents.
Furthernore, the observer's conduct was not nerely an isol ated
i ncident; he was warned on two or three occasions by the Board agents
to stop conversing with the prospective voters. Despite these
war ni ngs, the UFWobserver persisted in tal king throughout the el ection
to the individuals waiting to vote.

Uoon these facts the enpl oyer contends that the National
Labor Rel ations Board's decision in Mlchem Inc., 170 NLRB No. 46
(1968) requires this election to be set aside.

As we recogni zed in Toste Farns, Inc., 1 ALRB NO 16
(1975),the NNRBin Mlchemenunciated a rule to the effect that

sustai ned conversations in the polling area between parties to the

el ection and enpl oyees waiting to vote, regardl ess of the substance of
the conversation will invalidate an election. Such conversations

bet ween uni on or managenent el ection observers and prospective voters
are enconpassed within the scope of the NLRB's rul e; 2 however, where an
observer is involved the NLRB nay inquire as to the substance of the

conversation between the observer and the prospective voter.%

9See General Dynanics Corp., 181 NLRB No. 142 (1970); Mdern Hrd
Grone Svc. Co., 187 NNRB No. 111 (1970).

Ysee Century Gty Hospital, 219 NLRB No. 6 (1975)
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A though the enpl oyer's observers could not testify as to the
content of the UPWobserver's conversations wth the voters, we find
that his actions exceeded permssi bl e bounds. The el ecti on observers
were not only given specific preelection instructions regarding
prohi bited conversation wth prospective voters, but this particul ar
observer was al so adnoni shed on two or three separate occasions by the
Board agents after they noticed himtal king to enpl oyees waiting to
vote. Notwthstanding, the observer continued conversing wth the
voters before they cast their ballots. Ve view such conduct by one
acting as an agent for a party as a serious violation of the Board
agent's instructions regarding the conduct of the el ection.

onsi dered col | ectively, the (bjectionabl e conduct rai sed by
the enpl oyer undermnes the integrity of this election to such an extent
that it would be inappropriate for the Board to affix its inprinmatur to
the outcone. Accordingly, the Board declines to certify the results of
the election and sets it aside, wthout prejudice to the right of any
| abor organi zation to file a new petition which neets the statutory
requi renent s.

Dated: January 20, 1976.
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