STATE OF CALI FORN A
AGRI CULTURAL LABOR RELATI ONS BQARD

JACK CR MAR ON RADOVI CH,
Enpl oyer, No. 75-RG46-F
and 2 ALRB No. 12
UN TED FARM WIRKERS CF
AMER CA AFL-AQ
Petitioner,
and

VESTERN CONFERENCE CF

TEAMBTERS, AGR OULTURAL
DVI SI O\, | NTERNATI ONAL
BROTHERHOOD OF TEAMBTERS,

| nt ervenor.
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In an el ection in Delano on Septener 12, 1975, the Lhited
FarmVWrkers of Arerica, AFL-Q O ("UFW) received a najority of the
votes. ¥ The enpl oyer urges us to set aside the el ecti on because it
clains certain all eged msrepresentations and promses of benefits by
the UFWconstitute msconduct affecting the results of the el ection.

The enpl oyer al so urges that other objections relating to
the adequacy of the UFWs show ng of interest and adequacy of the
notice of election were inproperly dismssed. V¢ decline to set aside

the election and certify the results.

¥ The UAWreceived 83 votes. The Wstern Gonference of Teansters
intervened and received 17 votes. There were 46 votes for no union, 1
void bal l ot and 2 unresol ved chal | enges.



1. Msrepresentations. Jacinto Santiago, an eligible

voter, testified that three or four days before the election, in
response to his cooment that he was going to vote for "no union", a
UFWorgani zer told himthat "i f the rancher won, they were goi ng
to pay $1.45 an hour.” Seven other workers were present. Santi ago
left the discussion inmediately after the remark was nade, while
the others stayed to have further discussions wth the organi zer.
Santiago said that he had never seen the organi zer before and he
did not believe the statenent of the organizer that if "no uni on"
won, the enpl oyees woul d recei ve $1.45 an hour. No ether wtness
corroborated the statenent.

Marion J. Radovich, partner of the enpl oyer, testified
that he never told any enpl oyee that if "no union” won, he woul d
pay $1.45 an hour. |In fact, he made a canpai gn speech opposi ng
the union to one of his crews in which he stated that if there was
no union, the workers would earn nore than they woul d ot herw se.
He promised that if the unions were defeated, he woul d set up a
pension fund. In addition, the day before the el ection, the
enpl oyer addressed a signed leaflet to all enpl oyees which
specifically said that "if nounionis votedin, we wll continue
to provide you wth all your benefits" under the contract wth the
Teansters then in effect, a contract which provided for benefits

exceedi ng $1. 45 an hour. %

4The leaflet read, in relevant part:

"3. \Wen the election is over and approved by the
Board, the contract that we have now will be thrown
out. If no unionis voted in, we will continue to
provide you with all your benefits; if a union wns
and the electionis aPpr oved, any benefits that you
get nust be renegoti at ed.
(fn. cont. on p. 3)
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The statement that the enployer would pay $1.45 an hour if the union
| ost was a msrepresentation not only because the enpl oyer promsed to
pay nore than that, but because he was required under law to pay the
m ni mum wage, which exceeds $1.45 an hour. The statenent was not a
threat because the union cannot |ower wages if it |oses an election

In the case of Jake J. Cesare & Sons, 2 ALRB No. 6

(1976), we noted our agreenent with the reservations expressed by the

National Labor Relations Board about overturning elections on the
basis of the Board's evaluation of canpaign statenents out of the
context of a heated el ection canpaign. 2 W said that insofar as the
NLRB s current standards for judging the inmpact of msrepresentations
I's based on the notion that elections should be conducted in

"l aboratory conditions", that analysis may have limted applicability

to el ections conducted anong agricultural enployees. Sanuel S. Vener

Conpany, 1 ALRB No. 10 (1975). In addition our authority to overturn

el ections on the

(fn. 2 cont)

4. Many prom ses have been nade to you, but only
you can deci de what to believe.

W are not against unions; we feel that we can work
with unions as long as they are fair and reasonabl e;

iIf a union wns the election and is not reasonable in
Its demands, we will be forced to get out of the grape
busi ness and termnate all of our workers."

Mbdi ne Manuf act uri ng Cbnpan%, 203 NLRB 527 (11973) . Menber
Penel | o of the NLRB has urged that the Board abandon the rule

in Hol I ywood Ceram cs 5140 NLRB 221 218962) l,entirely. Medi cal |
Ancillary Services, 212 NLRB No. 80 (1974) (dissent) . Ereno Lews,

212 NLRB'No. 45 (1975) (dissent).
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basis of msrepresentations nust be exercised in line with the
provi sions of the First Arendment to the United States Constitution
and of Section 2 of Article | of the California Constitution.?
Wl son v. Superior Court, 13 Cal 3d 652 (1975). See also Labor
Code § 1155.

Even if we utilize the guidelines by the NLRB in

considering objections to msrepresentation,® we would not set aside
the election. The remark about the consequences of the defeat of the
uni on was not part of an organized el ection canpai gn. Enpl oyees
hearing it had no reason to suspect that the organizer had inside
know edge of the enployer's plans. In fact, the enpl oyee who
testified did not believe the remark when it was made. The enpl oyer
not only had an opportunity to reply, but did reply. Such a
m srepresentation could not be a basis for overturning an el ection.
Two workers, Eladio Ml donado and Dom ngo Figura, testified
that a few days before the election, each of themwere told by UFW
organi zers that if the UFWwon the election, no workers woul d be
di spatched fromunion-run hiring halls, as they had been under a
previ ous contract between the enpl oyer and the UFW The enpl oyer
clainms that these statements to the workers were al so

m srepresentations.

4 "Every person may freely speak, wite and publish his or
her sentiments on all subjects, being responsible for abuse of
this right. Alaw may not restrain or abridge liberty of speech
or press.”

% Hol | ywood Ceramcs, 140 NLRB 221 (1962) .

2 ALRB No. 12



It is to be expected that during' an el ection canpaign,
unions will attenpt to convince workers that if the workers sel ect
the union, the union will bargain on their behalf for working
conditions that are desired by the majority of workers. Unlike the
enmpl oyer, who has the acknow edged power to grant or wthhold ;
benefits, a union can only promse that it will attenpt to achieve
benefits and changed conditions in the future. [ts canpaign prom ses
are necessarily prospective. There is nothing in the record to

indicate that the UFWs statenent constituted a m srepresentation

2. Econom c Inducenments. The enployer clains that prior

to the election, the UFWoffered enployees (1) a waiver of dues, (2)
free medical care, and (3) a party, and that these i nducenents
together constituted an inpermssible interference with the rights of
enpl oyees to refrain fromunion activities. W find the' objection
without merit because, insofar as the offers constituted economc
I nducenents, the inducenents were available to enpl oyees regardl ess
of whether or not they commtted thensel ves to supportung the union
before the el ection.

In the case of NLRB v. Savair Manufacturing Conpany, 414
U.S. 270 (1973), the Suprene Court held that it was inproper for a

union to offer to waive initiation fees only for those workers who

si gned uni on authorization cards before the el ection.

The majority of the Court held that the waiver of fees

constituted interference wth the rights of enployees to refrain
TINILTTIIITTT]
TINITTTIIITTT]

2 ALRB No. 12



fromunion activity protected by Section 7 of the National Labor
Rel ations Act® because sone workers who in reality did not

support the union woul d sign, authorization cards only to save the
initiation fee, should the union win the election. The court reasoned
that other workers, who would not otherw se vote for the union, would
be falsely influenced to vote for the union because they m stakenly
thought that those who signed the authorization cards were supporting
the union. The false inpression would not be created if the fee waiver
were available after the election as well as before the election, since
in that case, nonsupporters of the union would not be induced to sign
up bef orehand.

El adi o Mal donado testified that he was told by a union
organi zer two days before the election that he woul d not have to pay
union dues for a year if the UFWwon the election. The statement did
not reflect UFWpolicy and was countered, at least in part, by the
UFWZ and by the enpl oyer, who during his election canpaign," told
workers the anmounts of both the Teansters and the UFWdues. But even
i f the statement was made and understood as offer of a dues waiver, a
union may offer to waive dues or fees consistent with the Suprene
Court's opinion in Savair, as long as the waiver is available both
before and after the el ection. Wabash Transformer Corp., 210 NLRB No. 68
(1974), enforced 88 LRRM2545 (8th Qr. 1975), Samuel S. Vener 1 ALRB
No. 10 (1975).

YLabor Code Section 1152 contains a simlar provision.

“Lorrai ne Mascarinas, a UFWorgani zer, described a di scussion
on the subject of dues. She said in the past, union nenbers had
been required to pay dues for periods when they were not worKing,
but this was no |l onger the case.
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The other "econom ¢ inducenents" simlarly were
available to all workers, not only those who signed aut hori zati on
cards for the UPWbefore the el ecti on.

Three days before the el ection, UPWorgani zer Lorraine
Mascarinas told Domno FHgura, an enployee, that if he felt sick, he
could go to the UFWnedi cal clinic wthout charge, and if needed, the
uni on woul d provide transportation. Ms. Mascarinas testified that
she had spoken to M. Fgura six or seven tines before the el ection
and knew that he was sick. No contention is nade that the UFWnedi cal
clinic would only be available to workers who coomtted t hensel ves to
voting for the UFWbefore the el ection.

Two days before the election, a UFWorgani zer told a group
of enpl oyees that if the UFWwon the el ection, the uni on woul d have a
party for the enpl oyees. Though we doubt that the prospect of having
a party woul d be a substantial influence in a decisionto vote for the
UFW the invitation was not [imted to enpl oyees indicating support
for the UFWbefore the el ection. These objections are wthout nerit.

See Sanuel S Vener, supra.

3. Threats. Jose Santiago testified at the hearing that
two days before the el ection he and his wfe were approached on the
fields at lunchtine by four wonen who asked themto sign UFW
authori zation cards. The wonen wore UFWbuttons. M. Santiago told
the wonen that he was a nenber of the Teansters Uhion, and, according
to his testinony, was told that "if he and his wfe do not sign UFW
cards and the UFWw ns the el ection, they are going to be out of
wor k. " No other workers were present to hear the conversation. He

did not tell any other worker about this
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di scussion, either before or after the election. Before the
election, he did not nention the discussion to the enployer, the
| abor contractor, or to a nenber of the Teansters Uhion. Assum ng
that the statenent to the Santi agos can be characteri zed

as athreat,? and assumng that the statement can be attributed

to the union,? the statenment coul d not have affected the out cone

of the election. The evi dence establishes that the content of the
conversation was known only to the two workers who testified and
there is no evidence that the el ection was conducted in an at nosphere
of fear.

4. D smssed objections. Before the hearing on the

enpl oyer' s obj ections, the Board di smssed an objection that the UFWs
petition for certification was not supported by valid authorization
cards and di smssed another objection that the ALRB failed to provide
tinely witten notice of election. n the enpl oyer's request, we have
reviewed the dismssal of these two objections and have det er m ned
that the dismssals were proper.

The first dismssed objection clained that the petition for
certification was not supported by valid authorization cards signed by
amority of the enpl oyer's enpl oyees, as required by section
1156.3(a) of the Act. |In support of this allegation, the

¥ The statenent was subject to the interpretation that, if the
union won, it would attenpt to negotiate a union security clause in
its contract wth the enployer. The validity of such a clause is
sPecmcally_ recogni zed i n Labor Gode section 1153( c) . A the tine
of the el ection, Radovi ch enpl oyees were worki ng under a union security
cl ause between the enpl oyer and the Teansters, and so the enpl oyees
mght have understood the renarks in this |ight.

~ 2The wonen who spoke to the enpl oyees were not explicitly
identified as agents of the UFW
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enpl oyer submtted a declaration of Virginia Radovich stating that
before the election, she presented sanples of the signatures of a
majority of the enployees to Board agents and requested that they
check the signatures. The Board agents told her that they were too
busy to check the signatures and that they were not handwiting
experts. The declaration did not allege that there was reason to
suspect that any of the signatures on the authorization cards were not
genui ne.

The Board dismssed the objection on the authority of
section 20315( c) of the Board's regulations, 8 Cal. Admn. Code
820315( ¢ ), which provides that "matters relating to the sufficiency
of enployee support shall not be reviewable by the Board in any
proceedi ng under Chapter 5 of the Act." The enployer clains that the
regul ation runs counter to Labor Code section 1156.3( a), which
provides that petitions for certification must be acconpanied by
aut horization cards signed by a mgjority of the enployees, and section
1156.3(c) which provides that after an election, any person may file
with the Board a petition alleging that the assertions nmade in the
petition filed pursuant to subdivision (a) were correct.

Section 20315( c) of our regulations is not in
conflict with Labor Code sections 1156.3(a) and 1156.3(c) because
the authorization cards are not "the assertions nmade in the petition."”
The assertions referred to in section 1156.3(c) are listed in section
1156.3(a) (1), (2), (3), and(4), anddo not include the
requi rement of the subm ssion of authorization cards. Hence, the
statute by its terns does not require us to

2 AARB No. 12 -9-



review the validity of the union's showing of interest in objections
cases. The Board' s refusal to reviewthe validity of the show ng of
interest after an election has been held is in accord with the practice
of the National Labor Relations Board, and is based on the prem se that
after an election, the best reflection of the interest and all egi ance
of the enmployees is the election tally. See John V. Borchard, 2 ALRB No.

16 (1976). The renedy for inproperly obtained authorization cards is
an admnistrative revieww th the regional director before the

el ection, supported by evidence that particular cards were inproperly
obtained. |If the regional director ascertains that particular cards
were inproperly obtained, he or she will discount these cards in
determ ni ng whether or not the union has a show ng of interest.
Assum ng the enployer in this case had submtted evidence that put in

i ssue the adequacy of the showing of interest, we would not be
obligated to conduct a hearing after the el ection because we woul d not

overturn an el ection on that basis.

Anot her objection, that the ALRB failed to provide witten
notices of election until approxinmately 1: 00 p. m. on the day prior
to the election thereby disenfranchising potential voters, was
di sm ssed because the enpl oyer failed to provide supporting
decl arations, as required by Section 20365( c) of the Emergency
Regul ations, 8 Cal. Admn. Code 20365 (c). The enployer clains that
evidence of the tine of the delivery of the notices and of the
nunber of voters who voted in the possession of the ALRB, and

therefore, no supporting declarations shoul d have been required.
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Wien det erm ni ng whet her enpl oyees received adequate notice
of an election, the Board | ooks not nerely at the amount of |apsed
time between the notice of election and el ection, but also on what
effect, if any, the time |apse had on the voters. Hence, to prove
its claim the enployer would have had to produce evidence that some
enpl oyees, who ot herw se mght have voted, did not do so because they
did not receive notice of the election. In this case, for exanple,
the enpl oyer m ght have produced evidence that eligible voters did
not work between the tine the notice was posted and the election, and
therefore woul d not have seen the notice. Board records woul d not
show the time a notice was posted, since notices are often posted by
enpl oyers. The objection was properly di sm ssed.

CONCLUSI ON

The United Farm Workers of Anerica, AFL-CQ is
certified as the exclusive bargaining agent of all of the
agricultural enployees of Jack and Marion J. Radovich

Certification issued.

Dated: January 20, 1976.

Roger M Mahony, C‘na|rnan
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