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DECI SI ON AND ORDER

This is a technical refusal to bargain case that cones
before the Agricultural Labor Relations Board (ALRB or Board)
with a Stipulation and Statenent of Facts under which the
parties agreed to waive their rights to a hearing pursuant to
Labor Code section 1160.2.IEI The parties have stipulated that the
foll ow ng docunments constitute the entire record in this case:
|l etter dated May 21, 1999, from Charging Party attorney David A
Rosenfel d to Respondent attorney Randol ph C. Roeder; letter
dated May 25, 1999, from Respondent attorney Randol ph C. Roeder
to Charging Party attorney David Rosenfeld; letter dated March

31, 2000, from Respondent president Clenent J. Firko to Charging

L Al code section references in this decision are to the California Labor
Code unl ess ot herw se indicat ed.
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Party organi zer, Jacinto Roy Mendoza; Charge No. 99- CE-23- SAL
dated July 22, 1999; Conplaint issued by the Salinas Regi onal
Director, dated August 3, 2000; Respondent’s answer to Conpl ai nt
dat ed August 14, 2000; and the entire record in ALRB Case No.
99- RC-1- SAL, including the record of proceedi ngs which
culmnated in the Board s decision and order in The Hess
Col l ection Wnery (1999) 25 ALRB No. 2.

The Board, after consideration of the record,
including the stipulation of the parties and their briefs,
i ssues this decision and renedi al order.
Backgr ound

On March 22, 1999,Elzhe Uni ted Food and Conmer ci al
Workers Local 1096, Fresh Fruit and Vegetable Wrkers, AFL-C O
& CLC (UFCWor Union) filed a Petition for Certification seeking
to represent the agricultural enployees of The Hess Coll ection
W nery (Enployer or Respondent). An election was held on March
29, anong all of the Respondent’s agricultural enployees in the
State of California. The Tally of Ballots showed 63 votes in
favor of the Union and two votes in favor of “no union.” There
were no chal |l enged ball ots.

On April 5, the Enployer filed six election objections

wi th the Executive Secretary who dismssed themon April 8

2 All dates referenced in this decision are to 1999 unl ess ot herwi se
i ndi cat ed.
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because they failed to constitute a prinma facie case in support
of setting aside the election. On April 19, the Enployer filed
a request for review of the dismssal. On May 12, the Board
deni ed the request for review, affirnmed the Executive
Secretary’s dism ssal of the election objections, and issued a
Certification of the UFCWas the excl usive bargaining
representative of the Enployer’s agricultural errployees.E

By |letter dated May 21, the Union requested
bar gai ni ng, but the Enployer refused by letter dated May 25,
based on its stated intention of challenging the certification
in court. The Union filed a charge on July 22, alleging that
the Enpl oyer was refusing to bargain. This charge resulted in
t he i ssuance, on August 3, 2000, of a conplaint by the General
Counsel seeking a bargai ni ng nakewhol e renedy. By letter dated
March 31, 2000, the Enployer stated its intention to drop the
chall enge to the underlying certification and bargain with the
Uni on.

The Enpl oyer’s Bri ef

The brief tinmely filed by the Enployer is limted to
the argunent that the bargai ni ng makewhol e renmedy i s not
appropriate in this case. Cting J.R Norton Co. v. ALRB (1979)
26 Cal .3d 1, Respondent asserts that, in determ ning whether to

i npose nmakewhole, the primary issue before the Board is whether

% See The Hess Col lection Wnery (1999) 25 ALRB No. 2.
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t he Enpl oyer’s challenge to union certification was nade in good
faith. Respondent acknow edges that an additional elenent of
the anal ysis is whether the Enployer’s challenge is reasonabl e,
but argues that nakewhol e should not be inposed if an enpl oyer
has a good faith belief that the election was not properly
conducted. As evidence of its good faith, Respondent points to
its willingness to recogni ze the Union for purposes of
di scussi ng changes in past practices and also to the fact that
it abandoned its pursuit of judicial review after ten nonths.

Respondent urges the Board to find that its position
was reasonabl e, based on its contention that its election
obj ecti ons were supported by |law and fact. Specifically,
Respondent states that the presence of its pro-union supervisors
in the polling area tainted the election and that the contrary
finding by the Board nerely illustrates that “reasonabl e m nds
may differ.” Respondent cites Pleasant Vall ey Vegetabl e Co-op
(1986) 12 ALRB No. 31, and Linoneira Co. (1989) 15 ALRB No. 20,
as exanpl es of close cases where the Board held that the
makewhol e renedy was not appropriate and urges the Board to find
that this, too, is a close case.

Respondent’s final argunent agai nst awardi ng makewhol e
is that the anount woul d be purely specul ative since the
makewhol e period would be limted to a period of ten nonths.

Accordi ng to Respondent, there is no way that the Board could
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determ ne “what woul d have been agreed to during those 10
nont hs.”

The General Counsel’s Brief

The General Counsel agrees with Respondent that the
sole issue for review is whether the makewhole renedy is
warranted and concludes in the affirmative. As evidence that
t he Enpl oyer acted unreasonably, the General Counsel contends
that every election objection not only failed to establish a
prima facie case of objectionable conduct but al so contravened
wel | established Board precedent. As a contrast to this case,
the General Counsel cites H gh and M ghty Farns (1980) 6 ALRB
No. 30 as an exanple of a technical refusal to bargain case
where the Board rejected a bargai ni ng nmakewhol e renedy because
t he enpl oyer had raised a novel legal issue in its pursuit of
judicial review

As evidence that the Enployer did not act in good
faith, the General Counsel points to the absence of any evi dence
in support of the objections and the failure to raise any novel
| egal issues. The General Counsel concludes that Respondent had
no good faith belief that the el ection was inproper.

Anal ysi s

Labor Code section 1160.3 provides, in relevant part,

that the Board has the authority to order a nakewhol e renedy

“when the board deens such relief appropriate.” A bargaining
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makewhol e renedy gives enpl oyees the salary differential between
what they were actually earning and what they woul d have earned
in wages and fringe benefits under a contract resulting from
good faith bargaining between their enployer and their union.

In J.R Norton Co. v. ALRB (1979) 26 Cal.3d 1, the
California Suprene Court disapproved of the Board’' s previous
practice of awardi ng makewhole in every case where it found a
vi ol ation based on a technical refusal to bargain. The Court
found that such a per se approach inproperly discourages
enpl oyers fromexercising their right to judicial reviewin
cases where the Board has rejected a neritorious challenge to
the integrity of an election. (l1d. at p. 34.) Moreover, the
Court found that the |anguage of section 1160.3 requires that
t he Board eval uate each case to determne if the nakewhol e
remedy woul d effectuate the policies of the Agricultural Labor
Rel ations Act (ALRA or Act). (Id. at pp. 39-40.) The Court set
forth the follow ng standard:

[ T] he Board nust determne fromthe totality of the

enpl oyer’ s conduct whether it went through the notions

of contesting the election results as an el aborate
pretense to avoid bargaining or whether it litigated
in a reasonable good faith belief that the union would
not have been freely selected by the enpl oyees as

their bargaining representative had the el ection been
properly conducted. (1d. at p. 39.)
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In George Arakelian Farns, Inc. v. ALRB (1985)
40 Cal . 3d 654, the Court approved the Board's post-J.R Norton
test for determning the propriety of inposing the bargaining
makewhol e renmedy for a technical refusal to bargain which
requi res consideration of both the nerit of the enployer’s
challenge to the Board' s certification of the election and the
enpl oyer’s notive for seeking judicial review. The analysis, as
articulated by the Board, in determ ning whether to award
makewhol e i n technical refusal to bargain cases, includes
consi deration of “any available direct evidence of good or bad
faith, together with an eval uation of the reasonabl eness of the
enployer’s litigation posture.” (Scheid Vineyards and
Managenment Conpany (1993) 19 ALRB No. 1, p. 13.) As stated by
the Arakelian court, the reasonabl eness of the litigation
posture is determ ned by:
[ Aln objective evaluation of the clains in the |ight
of | egal precedent, common sense, and standards of
judicial review and the Board nmust | ook to the nature
of the objections, its own prior substantive rulings
and appellate court decisions on the issues of
substance. Pertinent too, are the size of the
el ection, the extent of voter turnout, and the margin
of victory. (ld. at pp. 664-665.)
Under the above-cited controlling | egal precedents, we exam ne

Respondent’ s action under both the standards of good faith and

r easonabl eness.
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Enpl oyer’s Good Faith

In a technical refusal to bargain case there is rarely
di rect evidence of good or bad faith. Frequently, there is no
evidence at all on this issue. As evidence of its good faith in
the present case, Respondent offers its willingness to discuss
changes in working conditions with the UFCWand its deci si on not
to pursue judicial review. However, as discussed bel ow, we do
not find these factors to be probative of the issue of good
faith.

In Gerawan Ranches (1992) 18 ALRB No. 16, the Board
made it clear that an enployer has a duty to negotiate before
maki ng changes in terns and conditions of enploynent even if it
is otherwi se engaged in a technical refusal to bargain, and that
such negotiations do not constitute a waiver of the right to
seek judicial review of the underlying certification.EI By
fulfilling its legal duty to negotiate before maki ng changes in
terms and conditions of enploynent, Respondent has sinply
avoi ded commtting additional unfair |abor practices.

Simlarly, Respondent’s decision, after ten nonths, to
drop its pursuit of court review offers no insight into its
earlier notivation in refusing to bargain. An inquiry into the

notivation of the enployer nust focus on the relevant tine

“*The Board had earlier held that an enployer that engaged in full contract
negoti ati ons for several nmonths could not |ater decide to refuse further
bargaining in order to test the certification. (GowArt (1983)

9 ALRB No. 67.)
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period which, in this case, is the time period during which the
Enpl oyer decided to pursue a judicial remedy and initially
refused to bargain with the Union. As to that relevant tine
peri od, Respondent has proffered no evidence of good faith.

In sum we find Respondent’s evidence of good faith
unpersuasive. |In any event, under the standard set forth in
J.R Norton, supra, Respondent’s litigation posture nust al so be
reasonabl e.

Reasonabl eness of El ection Objections

In The Hess Col |l ection Wnery (1999) 25 ALRB No. 2,
t he Board upheld the decision of the Executive Secretary
dism ssing all of the election objections and certified the UFCW
as the exclusive collective bargaining representative of al
agricultural enployees of the Enployer in the State of
California. Upon review ng the Enployer’s objections again, we
find that the Enployer’s continuing assertion of these
objections in litigation does not neet the test of
reasonabl eness required by the Court in J.R Norton, supra.

OBJECTI ON NO. 1: SCOPE OF THE BARGAI NI NG UNI' T

The Regi onal Director designated the geographi cal
scope of the bargaining unit to be all of the Enployer’s
agricultural enployees in the State of California. The

Enpl oyer’ s objection is based on its alleged agreenent with the
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Union that the bargaining unit would be all of the Enployer’s
agricultural enployees in Napa County.

Labor Code section 1156.2 provides that the bargaining
unit shall consist of all of the agricultural enployees of the
enpl oyer except that, in cases where the enployees work in two
or nore noncontiguous geographical areas, the Board has
discretion to determne nultiple units. Under Regul ation
20365(c) (1) Bt he Enpl oyer was required to include with its
objection a detailed statenment of facts and | aw supporting the
objection. Here, the Enployer did not submt any supporting
i nformati on, any supporting |egal authority, or even any
assertion that it has agricultural enployees outside of the Napa
Valley. It is unreasonable to expect the Board or any court to
di sregard the nmandatory provisions of the | aw based solely on an
al | eged agreenent between the parties and in the absence of any
evi dence that the designated unit was i nproper.

OBJECTI ONS NCS. 2 AND 3: CCERCI ON BY SUPERVI SORS

The Enpl oyer alleges that two of its vineyard managers
unlawful |y coerced workers into supporting the Union and voting
for the Union in the election. The Enployer also asserts that
t hese nanagers entered the voting area where 20 to 30 enpl oyees

were waiting to vote, remained in the area for about five

® California Code of Regulations, title 8, section 20365(c)(1).
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m nut es speaking to sone of the enployees waiting in line, and
attenpted to vote thensel ves.
This Board follows the rule of the National Labor
Rel ati ons Board (NLRB) in determ ning whether an election wll
be set aside due to pro-union activity by supervisors. (Bright’s
Nursery (1984) 10 ALRB No. 18.) That rule is articulated in
Wight Menorial Hospital v. NLRB (8'" Gir. 1985) 771 F.2d 400 as
fol | ows:
Supervi sory support for the union will invalidate a
union’s majority only when the supervisor’s activities
(1) cause the enployees to believe the supervisors are
acting on behalf of the enployer and that the enpl oyer
favors the union; or (2) led the enployees to support
t he uni on because they fear future retaliation by the
supervi sors. (Enphasis added.)
The critical question we nmust ask is whether the supervisors’
actions were so coercive as to deprive the enpl oyees of free
choice in casting their votes. (Lonoak Farns, et al. (1991)
17 ALRB No. 19.) The declarations submtted by Respondent do
not allege any facts indicating coercive conduct or statenents
by the supervisors, nor do they allege that the enpl oyees woul d
reasonably believe fromthe conduct of the supervisors that the
Enpl oyer supported the Union. The nere presence of the

supervisors in the polling area is insufficient to establish

coercion. (Ibid.)
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k] and

It is well established in the Board' s regul ations
precedent that objections to an el ection nust be supported by
decl arations containing facts within the personal know edge of
the declarant and that, if uncontroverted or unexpl ai ned, would
constitute sufficient grounds for setting aside the election.

It is unreasonable to base a judicial challenge on objections to
the el ection which raise no novel |egal issues and |ack the
requi red declaratory support.

OBJECTI ON NO. 4: BOARD AGENT M SCONDUCT

The Enpl oyer all eges that the Board agents at the
el ection tainted the process and destroyed “| aboratory
conditions” by allowi ng the two vineyard managers to enter the
voting area and speak to the 20 to 30 workers lined up to vote.I
One declarant stated that, after about five mnutes, the
supervi sors asked for ballots but, when the Board agent found
out who they were, the supervisors were told they coul d not
vot e.

The NLRB no |onger strictly follows the | aboratory
conditions standard and this Board has consistently declined to

follow this standard. (See, e.g., Sakata Ranches (1979) 5 ALRB

No. 56.) This Board has stated that in cases where one of its

® California Code of Regulations, title 8, sections 20365(c)(2) and (c)(2)(b).

"The “laboratory conditions” standard requires that el ections be conducted
“under conditions as nearly ideal as possible, to deternmine the uninhibited
desires of the enployees.” (Ceneral Shoe Corp. (1948) 77 NLRB 124.)
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agents engages in msconduct that would conprom se the agency’s
neutrality, the election my be set aside. (Triple E Produce
Corporation (1991) 17 ALRB No. 15.) In the instant case,
however, the evidence does not indicate that Board agents at the
el ection engaged in any m sconduct. Rather, it appears that the
Board agents pronptly excluded the supervisors when they becane
aware of their status. The fact that the two supervisors were
in the voting area for a brief period of m nutes does not
denonstrate m sconduct on the part of the Board agents.

It is not reasonable to base a judicial challenge to
the Union’s certification on an objection which msstates the
applicabl e | egal standards and | acks the required decl aratory
support.

OBJECTI ON NO. 5: THE UNI ON AND THE BOARD AND THEI R AGENTS
| NTERFERED W TH A FAI R ELECTI ON

The Enpl oyer contends that the Union and its agents
and supporters and the Board and its agents engaged in concerted
conduct that interfered with the fair operation of the election.
While not entirely clear, it appears that Respondent is arguing
that the cunul ative effect of the conduct alleged in the prior
obj ections requires setting aside the election.

It is well established under both NLRB and ALRB case
| aw that there is no need to consider the cunul ative effect of

i ncidents described in election objections if the incidents are
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not coercive or unlawful by thenselves. (NLRB v. Monark Boat

Co. (8" Gir. 1986) 800 F.2d 191.) In GH & G Zysling Dairy
(1993) 19 ALRB No. 17, this Board rejected an enpl oyer’s
argunment that the cumul ative effect of conduct alleged inits

i ndi vi dual objections should be considered at a hearing even

t hough the objections individually failed to state a prima facie
case. The Enployer was not reasonable in choosing to litigate
this objection since it is contrary to established |egal

pr ecedent .

OBJECTION NO. 6: THE UNION IS NOT A LABOR ORGANI ZATI ON
UNDER THE ALRA

Respondent alleges that the Union is not a |abor
organi zation within the nmeaning of the Act because it represents
nonagri cul tural enpl oyees who are under the jurisdiction of the
NLRB.EI The term “l abor organi zation” is defined in section
1140. 4(f) as:
any organization ... in which enpl oyees participate and
whi ch exists, in whole or in part, for the purpose of
dealing with enpl oyers concerning grievances, | abor
di sputes, wages, rates of pay, hours of enploynent, or
conditions of work for agricultural enployees.
The only reasonable interpretation of the above | anguage is that

a | abor organi zation need not represent agricultural enployees

exclusively. Indeed, it is not unconmon for a union

®We note that in the stipulation, which is part of the record in this case,
the parties agree that “The Union is now, and has been at all tines naterial
herein, a |labor organization within the neaning of Section 1140.4(f) of the
Act.”
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representing agricultural enployees to al so represent workers
who are not agricultural enployees. Not surprisingly,

Respondent has cited no |egal authority in support of its
objection. Guven this |lack of case |aw and the plain | anguage
of the statute, this objection can be characterized as frivol ous
and wi thout nerit.

In sum election objections that would require that
the Board di sregard nandatory provisions of the ALRA with regard
to bargaining unit designations, that |ack the required
decl aratory support, that are based on m sstatenents of
applicabl e | egal standards, and that conpletely |ack |egal
support to the point of being frivolous, do not constitute a
reasonabl e good faith basis for seeking judicial review of a
certification.

Whet her t he Makewhol e Renmedy Whul d be Too Specul ative

It is true, as the Enpl oyer argues, that the
bar gai ni ng makewhol e renedy is of necessity specul ative.
However, we disagree that this fact should influence our
deci sion on whether the renedy is warranted in this or any other
case. This issue has been addressed and settled by the
California Suprene Court in CGeorge Arakelian Farns, Inc. v. ALRB

(1989) 49 Cal.3d 1279. The Arakelian Il Courtd conpared

"The case is denominated Arakelian Il to distinguish it from George Arakelian
Farms, Inc. v. ALRB (1985) 40 Cal.3d 654, which is cited earlier in this
deci si on.
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technical refusal to bargain cases with surface bargai ning cases
as foll ows:
In surface bargai ning cases, the enpl oyer can produce
evi dence of the actual negotiations between the
parties to prove that they would not have entered into
a coll ective bargai ni ng agreenent despite the
enpl oyer’s wongful conduct. |In technical refusal
cases, on the other hand, the evidence that the
parties woul d not have entered into an agreenment even
if they had negotiated in good faith is necessarily
specul ati ve because there is no bargaining history
between the parties. (l1d. at p. 1293.)
W strongly reject Respondent’s assunption that its delay of at
| east ten nonths in bargaining is wthout consequence. Any
del ay underm nes the Act and enpl oyee free choice at a critical
period and postpones the Union’s ability to negotiate a contract
on behalf of the enployees in the bargaining unit. (J.R Norton
Co. v. ALRB (1979) 26 Cal.3d 1, 30-31.) _
Concl usi on
We find, upon review of the stipulated record and the
briefs submtted by the parties, that Respondent has not raised
“i nmportant issues concerning whether the el ection was conducted
in a manner that truly protected the enployees’ right of free
choice.” (J.R Norton, supra, 26 Cal.3d 1, 39.) W further
note that the results of the election were overwhelmngly in
favor of the Union. From any perspective, this was not a cl ose

case that nerits judicial oversight. (Ceorge Arakelian Farns,

Inc., supra, 49 Cal.3d 1279.) Thus, there is no basis for this
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Board to find that Respondent held a reasonable, good faith
belief inits litigation posture. Since Respondent has not net
the criteria outlined in J.R Norton, supra, and its progeny, we
find that bargaining makewhol e is an appropriate renedy.

W i npose makewhol e from May 26, 1999, until at |east
March 31, 2000, which is the date of the Enployer’s letter to
t he Uni on announcing its intention not to test the certification
by judicial review and to bargain collectively with the Union. 1
A revi ew of Board precedent does not reveal a consistent pattern
with regard to the proper beginning date of the nakewhol e
period. Precedent may be cited which fixes the beginning at the
date of the union’s denmand to bargain, the date the demand is
received, or the date the enployer announces its refusal to
bargain in order to test the certification. |In our view, the
date the demand to bargain is received is the nost appropriate
date because it is at that time that the enployer’s duty to
bargain comes into existence. Therefore, we adopt the general
rul e that the bargai ni ng makewhol e period shall begin upon the
enpl oyer’s recei pt of the certified union’s demand to bargain,

and if the demand is by mail and the actual date of receipt is

°The stipulation of the parties does not identify a specific makewhol e period.
However, even if the nmakewhol e period had been included in the stipulation,

t he Board woul d not be bound to accept those dates. The Board has the
ultimate authority to deternmine the appropriate renmedy in a given case, and
to draw its own | egal conclusions, notwi thstanding therelief requested by the
Gener al Counsel or other parties. (Harry Carian Sales v. ALRB (1985) 39 Cal. 3d
209; D. Papagni Fruit Co. (1985) 11 ALRB No. 38.)
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not known, as in this case, then the makewhol e peri od shal
begin three working days after the date of the denmand letter.
(Cf. Robert J. Lindeleaf (1983) 9 ALRB No. 35, p. 7.)

Accordi ngly, the beginning date of the nakewhole period in the
present case is May 26, 1999.

The Board has consistently held that the nakewhol e
peri od ends when the enpl oyer comrences good faith bargaining.
(See, e.g., Ruline Nursery Co. v. ALRB (1985) 169 Cal . App. 3d
247.) The mere assertion by the Enployer in its March 31, 2000,
letter that it is ready to comrence bargaining is not by itself
di spositive of when the makewhol e period ends. Good faith is a
state of mnd, and only through an exam nati on of subsequent
events, not revealed on this record, is it possible to determ ne
if the Enployer’s good faith conmenced on March 31, 2000, or on
sone date thereafter. Should the parties dispute the date on
whi ch good faith bargai ning coomenced, this issue shall be
resol ved in conpliance proceedi ngs.

ORDER

By authority of Labor Code section 1160.3, the
Agricul tural Labor Rel ations Board (Board) hereby orders that
Respondent The Hess Col lection Wnery, its officers, agents,
successors, and assigns shall:

1. Cease and desi st from
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(a) Failing or refusing to neet and to bargain
collectively in good faith, as defined in section 1155.2(a) of
the Agricultural Labor Relations Act (Act), with the United Food
and Commerci al Wirkers Local 1096, Fresh Fruit & Vegetable
Workers, AFL-CIO & CLC (UFCW as the certified exclusive
bar gai ni ng representative of its agricultural enployees; and

(b) In any like or related manner interfering wth,
restraining, or coercing agricultural enployees in the exercise
of the rights guaranteed them by section 1152 of the Act.

2. Take the following affirmati ve acti ons which are
deened necessary to effectuate the policies of the Act:

(a) Meet and bargain collectively in good faith with
the UFCW as the exclusive collective bargaining representative
of its agricultural enployees and, if agreenent is reached,
enbody such agreenent in a signed contract;

(b) Make whole its agricultural enployees for al
| osses of pay and ot her econom c | osses they have suffered as a
result of Respondent’s failure and refusal to bargain in good
faith with the UFCW such anmobunts to be conputed in accordance
wi th established Board precedents, plus interest thereon,
conputed in accordance with the Board s Decision and Order in
EEW Mrritt Farns (1988) 14 ALRB No. 5. The nmakewhol e period
shall extend from May 26, 1999, until March 31, 2000, unless it

is determ ned that Respondent comrenced good faith bargaining on
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a later date, in which case the period shall end on such |ater
dat e.

(c) Provide a copy of the attached Notice in the
appropriate | anguage(s) to each agricul tural enployee hired by
Respondent during the 12-nonth period followng the date this
Order becones final

(d) Preserve and, upon request, nmake available to the
Board and its agents, for exam nation, photocopying, and
ot herwi se copying, all payroll and social security paynent
records, tine cards, personnel records and reports, and al
ot her records relevant and necessary to a determ nation, by the
Regi onal Director, of the amounts of nmakewhol e and interest due
under the terms of this Order

(e) Sign the attached Notice to Agricultura
Enpl oyees and, after its translation by a Board agent into al
appropriate | anguages, nmake sufficient copies in each | anguage
for the purposes set forth in this O der;

(f) Mail copies of the attached Notice, in al
appropriate | anguages, within 30 days after the date this Oder
beconmes final or when requested by the Regional Director, to al
agricultural enployees in its enploy at any tinme during the
period from My 26, 1999, until My 25, 2000;

(g) Post copies of the attached Notice, in al

appropriate | anguages, for 60 days, in conspicuous places on its
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property, the exact period(s) and place(s) of posting to be
determ ned by the Regional Director, and exercise due care to
repl ace any copy or copies of the Notice which may be altered,
def aced, covered, or renoved. Pursuant to the authority granted
under Labor Code section 1151(a), give agents of the Board
access to its premises to confirmthe posting of the attached
Not i ce;

(h) Arrange for a representative of Respondent or
Board agents to distribute and read the attached Notice, in al
appropriate | anguages, to all of its agricultural enployees on
conpany tinme and property at tine(s) and place(s) to be
determ ned by the Regional Director. Follow ng the reading, the
Board agent(s) shall be given the opportunity, outside the
presence of supervisors and nmanagenent, to answer any questions
t he enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Director shall determ ne the
reasonabl e rate of conpensation to be paid by Respondent to al
pi ece-rate enployees in order to conpensate themfor tine | ost
at this reading and during the question-and-answer period; and

(i) Notify the Regional Director in witing, within
30 days after the date this Order becones final, of the steps it
has taken to conply with its terns, and make further reports at
the request of the Regional Director, until full conpliance is

achi eved.
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| T IS FURTHER ORDERED t hat, for the purpose of the
certification bar to an election, the certification of the
United Food And Commercial Workers Local 1096, Fresh Fruit &
Veget abl e Workers, AFL-CIO & CLC (UFCW as the excl usive
col l ective bargaining representative of Respondent’s
agricultural enployees be, and it hereby is, extended for a
period of one year comrenci ng on the date on whi ch Respondent
comences to bargain in good faith with the UFCW

DATED: February 26, 2001

GENEVI EVE A. SHI ROVA, Chai rwonan

GLORIA A, BARRI CS, Menber

HERBERT O MASON, Menber
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Menber Ranbs Ri chardson, Concurring and Di ssenting:

| concur with ny coll eagues’ decision, with the
exception of the begi nning date of the bargai ni ng makewhol e
period. | would begin the nakewhol e period on May 25, 1999, the
date of the Enployer’s letter announcing its intention to refuse
to bargain in order to seek judicial review of the
certification. 1In ny view, this is the proper date because an
enpl oyer’ s actual refusal to bargain is the legally significant
act, not the receipt of the union’s demand to bargain. Until
t he enpl oyer refuses to bargain, there can be no unfair | abor
practice. Wile it is true that the Board over its history has
not been consistent on identifying the trigger for the onset of
t he makewhol e period, | note that the nost recent Board
decisions, and therefore the nost authoritative, have utilized

the date of the enployer’s refusal to bargain as the beginning
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date of the makewhol e period. (Scheid Vineyards, Inc. (1993) 19
ALRB No. 1; Ace Tomato Co., Inc. (1994) 20 ALRB No. 7; San
Joaquin Tomato Gowers (1994) 20 ALRB No. 13.)

Mor eover, absent undue delay in responding to the
union’s request to bargain, using the date of the refusal better
recogni zes the common sense realities of an incipient bargaining
rel ationship. For exanple, it is to be expected that an
enpl oyer who receives a demand to bargain would consult with its
counsel before respondi ng, even where the enployer is ready and
willing to begin bargaining. An enployer who is considering
engaging in a technical refusal to bargain would not only
consult with counsel before responding but would nost |ikely
refer the demand to the attorney for response. | believe a rule
that recognizes these realities better neets the tests of
fairness and common sense that should informall Board
decisions. In this case, the Enployer evidenced its intent to
refuse to bargain in a letter dated May 25, 1999, just four days
after the date of the Union’s demand letter. This response was
unusual |y pronpt and caused no unreasonable delay in initiating
the technical refusal to bargain process. Therefore, | would
begi n the makewhol e period on that date.

DATED: February 26, 2001

| VONNE RAMOS RI CHARDSON, Menber
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CASE SUMVARY

The Hess Col | ecti on Wnery 27 ALRB No. 2
(UFCW Case No. 99- CE-23- SAL

Background

Foll owi ng an election in which the UFCWwas sel ected as the

excl usive representative of the Enployer’s agricul tural

enpl oyees, the Enployer filed el ection objections alleging:

i mproper designation of the bargaining unit; coercion of

enpl oyees by supervisors; m sconduct by board agents; cunul ative
interference with a fair election by the union and by the board
agents; and UFCWs | ack of status as a | abor organi zati on under
the ALRA. The Board di sm ssed the objections w thout a hearing,
for failure to establish a prina facie case. After the Board

i ssued a certification of the UFCW the Enployer refused to
bargain in order to test the certification by judicial review
Thereafter, General Counsel filed a conplaint alleging that the
Enpl oyer had refused to recogni ze or bargain with the UFCW and
seeki ng a bargai ni ng makewhol e renedy to conpensate the

enpl oyees for econom c | osses suffered as a result of their

enpl oyer’s refusal to bargain. On March 31, 2000, the Enpl oyer
announced its intention to drop the challenge to the
certification and to bargain with the UFCW

The case cane before the Board by a Stipulation and Statenent of
Facts under which the parties agreed to waive their right to a
heari ng.

Board Deci si on

The Board found that the Enployer’s willingness to discuss
changes in working conditions with the UFCW during the course of
its technical refusal to bargain, which was the Enpl oyer’s | egal
duty, and the Enployer’s decision, after ten nonths, not to
pursue judicial review, were not probative of the Enployer’s
good faith at the time it technically refused to bargain with

t he Uni on.

The Board al so found that the Enployer’s election objections
were not a reasonable basis to challenge the Union’s
certification in court. The objection to the scope of the

bar gai ni ng unit was unreasonabl e given the mandatory provisions
of the Iaw and the absence of evidence that the designated unit
was i nproper. The objections alleging
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coercion of enployees by supervisors were unreasonabl e because,
al t hough the evidence shows that supervisors were briefly in the
voting area, the Enployer failed to provide evidence of coercive
conduct. The objection alleging Board agent m sconduct was

unr easonabl e because the Enpl oyer’s evidence shows that the
Board agents acted properly in excluding supervisors fromthe
polling area once they becane aware of their status. The
objection alleging that the Union and the Board agents
interfered with a fair election is not reasonabl e because it is
wel |l -settled law that there is no need to consider the

cunul ative effect of election objections which, individually,
fail to state a prinma facie case. The objection that the UFCW
is not a | abor organization under the ALRA is unreasonabl e
because the ALRA definition of “labor organization” is not
limted to unions that represent agricultural workers

excl usively.

The Board rejected the Enployer’s argunent that the bargaining
makewhol e renedy woul d be too specul ati ve because, under well -
established law, this renmedy nmay be inposed in technical refusal
to bargain cases despite the |ack of bargai ning history between
the parties. The Board enphasi zed that any delay in bargaining
under mi nes enpl oyee free choice.

After analyzing the parties’ argunents in |light of the rel evant
case law, the Board concluded that the Enpl oyer had not raised
i nportant issues concerning whether the election was conducted
in a manner that protected enpl oyee free choice nor had the
Enpl oyer raised any novel |egal issues. The Board concl uded
that since the Enployer’s litigation posture was not reasonabl e
within the neaning of J.R Norton Co. v. ALRB(1979) 26 Cal.3d 1
and its progeny, a bargaining makewhol e renmedy shoul d be
included in its renedial Order.

The Board clarified its position with regard to the begi nning of
t he makewhol e period in a technical refusal to bargain case.
Makewhol e shall begin on the date the enpl oyer receives the
union’s request to bargain or, in the case of a witten request
where the date of receipt is unknown, three working days after
the mailing of the request. Consistent with its nornal
practice, the Board ended the makewhol e period on the date that
good faith
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bar gai ni ng commences. Accordingly, in the present case, the
Board ordered that the nmakewhol e period extend from May 26,
1999, until March 31, 2000, unless it is determi ned that the
Enpl oyer conmenced good faith bargaining on a | ater date.

Concurrence and D ssent

Menber Ranps Ri chardson concurred in the decision of the Board,
wi th the exception of the beginning of the nmakewhol e peri od.
Menber Ranbs Ri chardson woul d begi n the makewhol e period on My
25, 1999, the date of the Enployer’s letter announcing its
intention to refuse to bargain in order to seek judicial review
of the certification. 1In her view, this is the proper date
because an enployer’s actual refusal to bargain is the legally
significant act, not the receipt of the union’s demand to
bargain. In addition, she believes that, absent undue delay in
responding to the union’s request to bargain, using the date of
the refusal better recognizes the comobn sense realities of an
i nci pi ent bargai ning rel ati onshi p.

* k%

This Case Summary is furnished for information only and is not
an official statenent of the case, or of the ALRB.
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