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DEC SI ON ON OBJECTI ON TO GEOGRAPH C SCCPE CF THE UNI T

On March 6, 2000, Investigative Hearing Exam ner (IHE)
Thomas Sobel issued the attached decision in this proceeding.
Thereafter, exceptions to the IHE' s decision were tinely filed by the
Coastal Berry of California Farm Wrkers Conmttee (Conmittee), and a
reply brief was filed by the United Farm Wrkers of America, AFL-CIO
(UFW. No other party filed exceptions. Cn March 29, 2000, the
Agricul tural Labor Relations Board (ALRB or Board) granted the requests

of the Ventura County Agricultural Association
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(Ventura) and Western G owers Association (WGA) to file amcus briefs
inthis mtter. Those, briefs were received, as well as a reply brief
filed by the UFW

The Board has considered the IHE's decision in [ight of the
exceptions and briefs submtted by the parties and amci and the record
herein, and affirns the IHE's findings of fact and conclusions of |aw,
except to the extent they are inconsistent herewith, and adopts his
recomrended deci si on. BACKGROUND

h July 16, 1998, the Conrmittee filed a petition for an
el ection anong the agricultural enpl oyees of Coastal Berry Conpany,
LLC (Ewpl oyer, Goastal, or Conpany) in Monterey and Santa QO uz
Gounties only. The UFWdid not seek to intervene in the el ection.

Inits response to the petition, Coastal attached a voter
eligibility list containing the nanes of ni neteen enpl oyees enpl oyed in
its knard operation. However, Goastal declined to take any position
on the scope of the unit. Q1 July 20, 1998, the Enpl oyer's attorney,
JimSullivan, allegedly Faxed a letter to the Regional Drector stating
that the Conpany accepted the unit definition in the petition (Mnterey
and Santa Quz Qounties) , but the Regional Drector apparently never

recei ved the FAX
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At the pre-election conference, the Board agent in charge
announced that the election would be held in a statewide unit. No party
obj ect ed.

The election was held on July 23, 1998. The results were:
523 votes for the Commttee; 410 votes for No Union/ and 39 Unresol ved
Chal | enged Bal lots. Coastal filed election objections, including one
whi ch the Executive Secretary set for hearing:

Whet her an outcome deterninative nunber of voters were |eft

off the eligibility list, either inadvertently or for

reasons other than the bad faith of the enployer, resulting
in no reasonable efforts to notify such voters of the

el ection and, as a consequence, were such voters denied the

opportunity to vote in the election held on July 23, 1998.

Bef ore the hearing opened, the Regional Director sought to
include in the hearing the question of the geographic scope of the unit.
The Board rejected his motion, noting that he had cited no authority that
woul d contenplate review of his own unit determnation in the absence of
any timely filed objections by any party. Further, the Board stated, the
“new' information relied on by the Regional Director was either already

in his possession prior to his determnation or was irrelevant to that

determnation. (Admn. Gder No. 98-12.)
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In that initial objections hearing, the IHE found that the
Enpl oyer had inadvertently left off an outcome determnative nunber of
eligible enployees fromthe list. He recommended that the election be set
aside. The Commttee appeal ed on grounds that the failure to include the
Oxnard enpl oyees coul d not have affected the outcome of the election
because they should not have been included in the unit.

n Decenber 30, 1998, the Board set a hearing to deternmne
the appropriateness of a statewde unit (Admn. Qder No. 98-14), but
upon appeal by Qoastal, the Board granted reconsideration of this order.
h My 6, 1999, the Board issued a new order vacating Admn. Qder
No. 98-14 and stating the fol | ow ng:

Admn. Oder No. 98-12 and Admin. Oder No. 98-14 are in
irreconcilable conflict. Wile Admn. Oder No. 98-12 is
thorough, detailed, and legally supported, O der No. 98-14 cones
to an opposite conclusion without explanation. In its exceptions
tothe IHEs decision, the Cormttee added nothing | egal ly or
factually to the Regional Drector's earlier notion. Just as the
Regional Orector's notion was untinely even if he had standi ng
to file el ection objections, even nore untinely was the
Cormttee's belated attenpt to file additional election

obj ect i ons.

The Board went on to state that, assuming arguendo that it had
the authority to entertain sua sponte issues that were not the subject of

timely filed election objections, such authority should be exercised only in

extraordinary circunstances not present in that case.
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| NTRODUCTI ON

On May 21, 1999' the UFWfiled a petition for an election anmong
the agricultural enployees of Coastal in a statewide unit. Coastal's
response to the petition did not contest the scope of the unit.

Wien the Conrmttee sought to file a petition for intervention,
it was inforned by the regional office in Salinas that it woul d not be
alloned tofileunless it conforned its unit to the unit sought by the
UFW The Gonmittee therefore added the words "plus Ventura" inits
description of the unit and anended the petition to state that the
bargaining unit would be the Sate of Galifornia

However, on My 21, the Cormittee' s attorney, Janes Guniper g,
wote to the Executi ve Secretary to conpl ai n about the apparent ruling
that the Gommttee' s petition for intervention had to conformto the UFWs
petition for certification. Hs letter stated that the Cormittee had
anended its petition wth the express understanding that it was not
waiving its right to object to and litigate the i ssue of the
appropriateness of the bargaining unit. He also stated that the Cormttee

continued to contend that a statew de unit

IN| dates hereafter refer to 1999 unl ess ot herw se not ed.

26 ALRB No. 2 5



was inappropriate and that the proper bargaining unit was one

for Monterey and Santa Cruz Counties and another separate unit for Ventura
County.

On the day after Gumberg sent his letter, the
Executive Secretary advi sed Qunberg that he had not ruled that the Comittee
had to petition for a statewide unit. The UFWthereafter filed a new
petition for certification, and on May 24 the Cormittee filed an anended
petition for intervention seeking an election anong the Enpl oyer's
enpl oyees in Mnterey and Santa Cruz Counties only. At the pre-election
conference, the Regional Director determned that a statew de unit was
appropriate. However, in viewof the Conmttee' s cross-petition, he
ordered the ballots segregated in order to keep separate tallies for each
area and thus preserve the issue.

The el ection was held on May 25 and 26. No party received a
majority of votes, making a runoff necessary. A runoff election was held
June 3 and 4, resulting in a final tally as follows: Conmttee 725; UFW
616; Uniresolved Chall enged Ballots 19.

The UFWfiled hundreds of election objections.? The Executive

Secretary set a number of objections for hearing,

’Sergio Leal, President of the Coomittee, testified that, even
t hough they believed they had grounds to do so, the Conmttee
did not file election objections because they had won the

el ecti on.
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including an objection to the geographical scope of the unit. On November
29, pursuant to motion, the Executive Secretary ordered that the objection
to the geographical scope of the unit be heard al one.

The unit question was heard by |HE Thomas Sobel on January 11,
12, and 13, 2000. On March 6, 2000, the IHE issued his decision finding
that the separate geographical areas of the Enployer's operations |acked
the requisite comunity of interest to constitute a statew de unit.

TESTI MONY: SCOPE OF THE UNI T

| . Gonpany Structure and Admnistrative Qperations

Qoastal isalimted liability corporation which grows
strawberries, raspberries, and bl ackberries, but nostly strawberries.
Its main office is in Vdtsonville, but it also maintains two offices in
knard. The President of the GConpany is Ernie Parley. A an Thorne,

Vi ce-President of (perations, oversees operations in the south (nard)
and Suart Yamanoto, Vice-President of Production, does the sanme thing
inthe north (Vdtsonville and Salinas). Henry Leal nanages operations
inthe north on a day-to-day basis, and David Mirray does the same in

the south. There are various supervisors who run specific ranches, as
wel | as a nunber of forenen. The supervisors and forenen under Leal

are different fromthose under Mirray.
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Al of Coastal's accounting is conducted at its office in
Watsonville, where all of its banking accounts are |ocated. All purchases
made by Miurray must be authorized and approved for payment by Alan Thorne
in Watsonville. Budgeting is done on a conpany-w de basis. The Conpany has
one Workers' Compensation policy and one nedical insurance policy
applicable to both regions.

Oxnard has its own payroll department, but Watsonville performs
certain payroll services for it. At certain times of the year,
Oxnard will process its own payroll. However, when Oxnard is too
busy to perform the calculations (approximately 80 percent of the
year) the tinmecards are sent to \Watsonville for processing. Al
payrol | checks are cut in Watsonville and sent by courier to Oxnard.

2. Harvesting Operations

The two areas of harvesting operations (Vétsonville/Salinas
inthe north and xnard in the south) are hundreds of mles apart. The
harvest begins in knard in January and conti nues through the second or
third week of June, wth peak comng in April. Vétsonville/Salinas
reaches peak in May and continues through Novenber, though harvesting
is 60 percent conpleted by the end of July.

Qoastal produces fruit for the fresh, cannery, and juice

narkets. Both Gonpany and enpl oyee w t nesses testified
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that if a worker can pick for the fresh narket, the worker can al so pick
for juice or the cannery. In 1999, only 1 percent of Vdtsonville's pick
was for cannery, as conpared to 41 percent of knard's. Parley testified
that as a general rule, the Gnpany does al nost no cannery picking in the
nort h.

In general, thereis little exchange anong fiel d supervisors
between the north and the south. iy Ezequiel Hores, Orector of
Quality Assurance, and Trino Ramrez, Pest Gontrol Supervisor, were
identified as noving back and forth between the two regi ons.

There is sone i nterchange of equi pnent between the two regi ons.
However, because of the overlap in the harvest between the two areas, the
anount of equi pnent that can be interchanged is |imted.

3. Hring Practices

nard keeps its own hiring, recall, and personnel records,
al t hough pernanent personnel records are kept in Wtsonville. Parley
testified that hiring is done from"local |ists." A prospective worker
does not apply for both the knard and Vet sonville/ Salinas areas, but for
one or the other. Parley stated that seniority was Gonpany-w de, al t hough
he acknow edged that hiring is predomnantly local and there is little

I nterchange of enpl oyees. He did say that
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an enpl oyee fired in Oxnard could not go to work in
Vat sonvi | | e.

At the start of each season, the ranch managers (field
supervisors) advise the personnel office of the nunmber of enpl oyees they
need in the respective job classifications. After receiving approval from
Parley, they begin hiring. Applicants nust register at the personnel office
in the region where they want to work. Upon registration, they are told
when work is expected to begin, and they are then responsible to check back
every week in order to be hired.

O the over 700 enpl oyees enpl oyed during the eligibility
period in Oxnard, fewer than twelve lived outside the |ocal area, and of
the approxi mately 800 enpl oyees in the Watsonville/Salinas area, only one
enpl oyee |ived outside the Watsonville/Salinas area. In fact, out of the
thousands of workers enmployed during the 1999 cal endar year, the Conpany
could identify only 34 who worked in both Oxnard and in Salinas.

4, Pay Rates

The Conpany adjusts its pay scales in order to keep Oxnard
enpl oyees fromfollow ng the harvest north to the Watsonville/ Salinas area.
Even though the wage rates are different in the two areas, the Conmpany
strives for what they call wage parity. Thus, an Oxnard paycheck woul d be

roughly
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the sane as a Wt sonvill e/ Salinas area paycheck for the sane nunber of
hours worked. Except for the cannery rate, all the harvest rates are
higher in the Witsonville/Salinas area than in the knard area. However,
enpl oyees in xnard coul d receive roughly simlar pay for the sane nuniber
of hours as the Wdtsonville/ Salinas enpl oyees because they coul d harvest
nore in a shorter period of tine.

In setting wage rates, David Mirray does not exercise
i ndependent responsibility. FRather", he researches the going rates at
ot her conpani es and recomrmends | ocal rates to Vétsonville nanagenent .
Parley testified that Mirray's recommendati ons woul d be wei ghed heavi l y,
but woul d not be autonatical |y accept ed.

5. Dscipline and Supervi si on

Al seasonal workers are subject to the rules contained in the
Gonpany' s Seasonal Enpl oyee Handbook. Parley is the final arbiter of all
grievances, as well as termnations and suspensions. D scretion is given
to local forenen or supervisors in applying the rules, including the
ability of either local forenen or Ranch Minagers to settle grievances
before they reach Parley. Local crew forenen have the authority to

enforce qual ity standards and to inpose progressive discipline.
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The handbook states that the Ranch Minager is in -charge of
the ranch's daily activities, and the crewforenan is in charge of the
crewand directs its activities. The forenan i s responsible for the
qual ity of the pick and production of the crew and ensuring that all
ripe fruit is picked. The punchers are responsible for quality

I nspection on all crates present ed.

| HE DECI SI ON

A Factual ncl usi ons

The | HE nade the fol l ow ng factual concl usions:

1. astal exenplifies a high degree of admnistrative
centralization;

2. Wile nany | abor relations decisions are subject to the ultinate
control of Parley, a great deal of day-to-day discretion in |abor
natters is lodged in Mirray, wo al so effectively recormends nost
wages, and in local forenen, who not only enforce quality standards,
but al so routinely decide, anong other things, whether or not to
grant | eaves of absence or to initiate discipline;

3. There is little common supervision of the enpl oyees in the two
regi ons;

4. The nature of the work perforned at the two locations is simlar;
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5. Oxnard enpl oyees typically receive |ower hourly or piece -rate wages
than the Watsonville/ Salinas enployees;

6. There is little or no interchange of enployees between the two
geographi cal |ocations;? and

7. Qther terms and conditions of enploynent are pretty much the sane.

B IHE Analysis of Lhit Question

The | HE noted that under the National Labor
Rel ations Act (NLRA), the National Labor Relations Board (NLRB or
national board) has the authority to decide, in each case, whether the
unit appropriate for the purposes of collective bargaining shall be the
enpl oyer unit, craft unit, or plant unit. (29 U.S.C. 8159(b).)
Lhder the Agricultural Labor Relations Act (ALRA or Act), however, this
Board has been given discretion to divide an enpl oyer' s* enpl oyees into
nore than one unit only where, as here, they are |ocated in two or nore
noncont i guous ar eas.

The | HE observed that this Board has borrowed fromthe NLRB
a variety of factors considered relevant in determning the
appropriate unit when an enpl oyer operates in nonconti guous areas.

These i ncl ude:

% Bven though the I HE found there was little or no enpl oyee
I nterchange, he inadvertently failed to include this factor in
his list of findings.
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1. The physical or geographical |ocation(s) in relation
to each other;
2. The extent to which admnistration is
centralized, particularly with regard to | abor relations;
3. The extent to which enployees at different
| ocati ons share common supervi si on
4. The extent of interchange anong enpl oyees fromlocation to
| ocati on;
5. The nature of the work perfornmed at the various |ocations
and the simlarity or dissimlarity of the skills
i nvol ved;
6. The simlarity or dissimlarity in wages, hours, and other
terns and conditions of enployment; and
7. The pattern of bargaining history anong enpl oyees.
(Bruce Church, Inc. (1977) 2 ARBNo. 38.) As the | HE notes,
there is no "rigid yardstick" for determning the appropriateness of a
unit and no single criterionis determnative; the goal in all cases is
to assure stable collective bargaining relations. (Gting Bruce Church

Inc., supra, 2 ALRB No. 38 and John Elnore Farns (1977) 3 ALRB No. 16.)
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The | HE quotes the cautionary |anguage in Kal amazoo
Paper Box Corporation (1962) 136 NLRB 134 [49 LRRM17.15], that in
exercising its discretion in determning the appropriate unit, the
national board:

must maintain the two-fold objective of insuring to

enpl oyees their rights to self-organization and freedom of

choice in collective bargaining and of fostering

industrial peace and stability through collective
bargaining.... [ E] ach unit determnation, in order to further
effective expression of the statutory purposes, nust have

a direct relevancy to the circunmstances within which

col | ective bargaining nust take place. (Kalanmazoo Paper

Box Corporation, supra, 136 NLRB at 137, cited in John

El more Farns, supra, 3 AARBNo. 16.)

Early NLRB cases make it clear, the IHE continues, that
this can only be achieved by placing enployees with the sane
interests in collective bargaining in a unit. Thus, as the NLRB
stated in its Second Annual Report (1937):

The chief object of the [national] Board-is to joinin a

single unit only such enployees...as have a nutual interest in

the objects of collective bargaining .To express it another
way, is there that community of interest whichis likely to
further harnmoni ous organization and facilitate collective

bargaining? (1d., at p 125.)

The I HE herein found that a "legislative presunption" for
statewi de units was overcone by the facts in this case. He noted the
obvious hostility between the group of enployees who have organi zed as
the Cormttee and the UFW Even if the UFWs margin of victory in Oxnard
had been | arge enough to carry the election statew de, he found,

i ncl usi on of
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the anti-UFW Wat sonvi || e/ Salinas enpl oyees in a unit represented by the
UFWwoul d have been a "recipe for mschief," because the pro-UFW and
anti - UFW enpl oyees sinply do not have that “community of interest which
is likely to further harnonious organization and facilitate collective
bargaining." (1d.)

The I HE noted that recent NLRB cases have held that the |ack
of significant enployee interchange between two groups of the enployer's
enpl oyees is a strong indicator that the enployees enjoy a separate
comunity of interest. (G ting Executive Resources Associates (1991)
301 NLRB 400 [ 136 LRRM 1308] and Spring Oty Knitting Co. v. NLRB (9'"
Gr. 1981) 647 F.2d 1011 [107 LRRM3307].) Smlarly, in Esco Corp.
(1990) 298 NLRB 837 [134 LRRM 1171], the NLRB held that a centralized
admnistration and centralized |abor relations policy (including the
power to hire, fire and discipline) were not enough to warrant a single
unit when there was not only no interchange of enployees, but also no
significant contact between enployees at the different |ocations.

The | HE concl uded that because of the different union
majorities reflected in the voter tallies at Oxnard and
Wat sonvil l e/ Salinas, as well as the differences in the |abor pools and
the degree of autonomy possessed by Coastal's regional managers, the two

geogr aphi c areas |acked the

26 ALRB No. 2 16



requi site community of interest to nmake a statew de
unit appropriate.

ANALYSI S
In section 1156. 2, the ALRA provides that:

The bargaining unit shall be all the agricultural enployees of
an enployer. |f the agricultural enployees of the enmployer are
enpl oyed in two or nore noncontiguous geographical areas, the
board shall determ ne the appropriate unit or units of
agricultural enployees in which a secret ballot election shal
be conduct ed.

The statutory |anguage contained in the NLRA
pertaining to unit designation is quite different:

Representatives designated or selected for the purposes of
collective bargaining by the majority of the enployees in a unit
appropriate for such purposes, shall be the exclusive
representative of all the enployees in such unit for the

pur poses of collective bargaining in respect to rates of pay,
wages, hours of enploynent, or other conditions of enploynent.

(29 U. S.C. 8159(a) .)

NLRB case | aw has held that the above | anguage gives the
national board broad discretion in the selection of appropriate
bargaining units, for it need only find that the unit requested is an
appropriate unit, even if the enployer or other objecting party
suggests a nore appropriate unit. (Federal El ectric Corporation
(1966) 157 NLRB 1130 [ 61 LRRM 1500].)

The express |anguage of the ALRA limts the Board' s discretion
in designating appropriate bargaining units. Only when an agricultura

enpl oyer operates in two or nore
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noncont i guous geographical |ocations does the Legislature grant the
Board sonme discretion in selecting appropriate bargaining units.*

Wien an enpl oyer operates in two or nore noncontiguous
areas, the ALRB has borrowed the NLRB's comunity of interest factors to
hel p the Board determ ne whether it is appropriate to certify a
statewi de unit or separate bargaining units. The Board has stated many
times that the specific factors it will consider are the same factors
the NLRB has relied upon in determning unit appropriateness.

As the IHE noted herein, the appropriateness of units is to
be determined "not by any rigid yardstick, but in light of all the
rel evant circumstances of the particular case." (Frisch's Big Boy III-
Mar, Inc. (1964) 147 NLRB 551 [ 56 LRRM 1246].) Further, the goal in
all cases is to assure stable collective bargaining relations. (John

Elnore Farms, supra, 3 AARBNo. 16. )

“Wiere an enpl oyer's operations are literally noncontiguous but
the Board finds that they lie within a single definable
agricultural production area (SDAPA) on the basis of their
simlarity with regard to such factors as comon water supply,

| abor pool, climtic and other grow ng conditions, the Board has
on that basis also concluded that a single bargaining unit is
mandat ed by Labor Code section 1156. 2. (Foster Poultry Farms
(1987) 13 ALRBNo. 5. ) No party in this case has
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Inits amcus brief, Ventura argues that there is a
legislative preference for a statewde unit in separate sites which are
not geographical ly contiguous. This is not the case. In early decisions,
the Board determined that its discretion in designating the appropriate
unit or units where an enpl oyer's operations are nonconti guous shoul d be
inforned by the NLNRB s traditional "community of interest" criteria, as
nodi fied to account for differences in agriculture and the requirenent
that all of the enployer's agricultural enpl oyees be included in the unit or
units designated. (See, e. g., Bruce Church, Inc., supra, 2 ALRB No.
38.) In Prohoroff Poultry Farms (1983) 9 ALRB No. 68, the Board
included for the first time, wthout explanation, a so-called
"legislative preference for conprehensive bargaining units" among the
factors to be considered in deternining whether a statew de unit or
mul tiple units would be nore appropriate. In Creamof the Crop (1984)
10 ALRB No. 43, this sane factor was cited, but referred to as a
"l egislative presunption favoring broad 'wall to wall' bargaining units."”

As the IHE noted, it is difficult to discern fromthe
Board's prior decisions how nmuch weight is to be given to this

"preference” or "presunption.” Indeed, this factor is

contended that Qoastal's Mnterey/ Santa G uz and Ventura operations
liewthin a SDAPA
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not mentioned at all in sonme subsequent |istings of conmunity of interest
factors. (See, e. g., Foster Poultry Farns, supra, 13 ALRB No. 5. )
Nor was any such preference or presunption nmentioned in Exeter Packers,
Inc. (1983) 9 ALRB No. 76, a case issued in the intervening period
bet ween Prohoroff Poultry-Farms and Cream of the Crop. Ve need not
resolve this issue, nor address the rationale utilized by the IHE in
concl udi ng that the presunption was rebutted in the present case, for we
find that there is no statutory support for such a presunption or
pr ef er ence.

As is apparent fromthe |anguage of section 1156.2 of the
Act, provided above, the only presunption in favor of statew de
bargaining units is the irrebuttable presunption in favor of statew de
units where the enployer's operations are in contiguous geographica
areas. \Were the operations are in noncontiguous geographical areas,
section 1156. 2 sinmply provides that the Board has discretion to
determne the appropriate unit or units. There is no |anguage in section
1156. 2 or in any other provision of the ALRA which instructs the Board
to favor or disfavor statew de units where the enployer's operations are
noncontiguous. Rather, the Board is free to determne in each case,
based on all reasonable and relevant factors, whether a statew de unit or

multiple units are nore appropriate. The Board shall continue to rely on
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traditional coomunity of interest criteria as outlined in Bruce Gurch,
Inc., supra 2 ALRB No. 38.

In sum we viewthe inclusion of a legislative preference or
presunption in favor of statew de units as a factor in determning the
appropriate unit where the operations are noncontiguous to be an anomaly
without statutory support. Therefore, to the extent that Prohoroff
Poultry Farms and Cream of the Crop, or any other Board decisions, appear
to require the utilization of such a factor, they are hereby overrul ed.

The Commttee, pointing to this Enployer's high degree of
centralization of admnistration, simlarity of work, and the ultimte
control of many |abor relations decisions being under Ernie Parley, argues
that the | HE disregarded the traditional comunity of interest factors in
reaching his conclusion that separate units were appropriate. Simlarly,
am cus WGA argues that the Board should overturn the IHE s unit
determ nation because there was "overwhel m ng evidence" of a comunity of
interest for a statewi de unit. However, the IHE did not disregard any of
the community of interest factors; he sinply found sone of those factors
more inportant than others, e. g. the lack of significant interchange
between the two groups of enployees. As the IHE noted, under recent NLRB

unit cases the lack of significant
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enpl oyee interchange between two groups of an enployer's enployees “is a

strong indicator” that the enployees enjoy a separate comunity of

interest (Executive Resources Associates, supra, 301 NLRB No. 50), for:
[t] he frequency of enployee interchange is a critical factor in
det erm ning whet her enpl oyees who work in different [groups] share
a "comunity of interest” sufficient to justify their inclusion in
a single bargaining unit. (Spring Gty Knitting Co. v. NLRB, supra,
647 P. 2d 1011, 1015.)

Not only was |ack of enpl oyee interchange a factor inthis
case, but there was evidence that the Enpl oyer was deternmined to keep
the labor pools for its northern and sout hern operations separate by
di scouraging the mgration of its knard enpl oyees north to the
Vét sonvi | | e/ Sal i nas area.

The Coomttee, Ventura and WA al so argue that hostility
between the UFWand the Cormittee shoul d not have been found a
significant coomunity of interest factor by the IHE Ventura argues
that the | HE applied “a new standard whi ch focuses on the organi zi ng
activities between units." Bargaining history is only one of the
factors which the NLRB consi ders, Ventura argues, and to date, this
Board has given bargai ning history no greater wei ght than the ot her
comunity of interest factors. Thus, MVentura asserts, the | HE has

over - enphasi zed the one factor regarding the organizing differences

between the units to
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defeat a | ong-established Board approach to weighing all factors in a
way to uphold legislative intent and "presunption" in favor of a
statew de unit.

Frst, we have found that there is no | egislative presunption
appl i cabl e to an enpl oyer' s nonconti guous operations. Second, we concl ude
that we do not need to rely upon the IHE s consideration of the
rel ati onshi p between the two groups of enployees (i . e., hostility,
outcone of the election, and extent of organization) as part of his
anal ysis of whether certification of a single unit woul d pronote a stabl e
col | ective bargai ning rel ati onshi p, because there are enough of the
traditional coomunity of interest factors present in this case to persuade
us that two separate units are appropriate.”®

The Cormittee contends that the | HE shoul d have permtted the
Gmttee to introduce evidence of UFWel ection msconduct. Hrst, the
| HE coul d not properly have consi dered evi dence of obj ectionabl e conduct
whi ch was not raised by tinely-filed el ecti on objections, regardl ess of

t he

*As Ventura correctly observes, this Board has not accorded
"bargaining history" nore significance than other of the various
NLRB factors when determning unit appropriateness. Indeed, it
may be argued that "bargaining history" generally is not a factor
under our Act. (See, e.g., ARAS81.5, 1153(f ). ) It should
also be pointed out that "bargaining history" and "extent of
organi zation" are distinctly different concepts.
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Conmittee's strategic reasons for not filing election objections.
(Monterey Mushrooms, Inc. (1995) 21 ALRB No. 2; Silver Terrace Nurseries,
Inc. (1993) 19 ALRB No. 5. ) Second, allegations of election nisconduct
on the part of the UPWwoul d have been entirely irrelevant to the only
question before the I|HE whether the separate geographi cal areas of the
Enpl oyer lack the requisite coomunity of interest to constitute a
statew de unit.

The Cormittee al so argues that the IHE erred in failing to
allowtestinony fromworkers on whether they prefer a statewde unit. The
| HE properly rejected the introducti on of such evidence. The |HE noted
that this Board, |ike the NLRB, has always regarded the results of a
secret ballot election as the only reliabl e evidence of enpl oyee desires
and it does not accept subjective evidence on questions involving freedom
of choice. (ldeal Laundry and Dry Cleaning (1963) 152 NLRB 1130, 1131,
fn. 6 [59 LRRM 1281]. )°

The IHE al so properly rejected the Conmttee's claimthat the

UFW shoul d be estopped fromarguing for separate

°The NLRB Wi || sonetines structure an el ection so that the vote wll
provi de obj ective evi dence of enpl oyees' desires as to unit
configuration. These frequently are referred to as G obe
elections, inreference to the first case in wiich such an el ection
was held. (I1d., a p 1130, fn.3.) Here thevotetaly is not
Indicative of enpl oyee desires as to a single or separate units,
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units because of its previous position that the unit should be statew de.
As the IHE pointed out, the Cormttee itself made repeated efforts to
obtain an election in a

Vet sonville/Salinas unit only, and specifically reserved the right to
appeal the prelimnary unit determnation in this case. The UPNVnever
nade any promse to adhere to its position that a statewde unit was
appropriate. As the |HE pointed out, the Cormittee had its own reasons
for not filing election objections: it thought it had won the el ecti on and
that its victory statewde carried the day. Thus, the Conrmttee' s
decision not to file objections was based on its failure to recogni ze
Board processes. There is no evidence that the Cormttee was "i nduced” by
the UFWnot to file election objections. A though the Cormttee
apparently did not expect the UPNto be able to object to the unit
description after having sought a statew de unit, the | HE properly found
that this was due not to any deception on the part of the UPW but rat her
was the result of the Cormittee' s bei ng unaware of Board procedures whi ch
permt such an appeal . The UFWcannot be penal i zed for exercising its

right to file election objections on the unit question, whichis

especially in light of both unions' inconsistent
positions as to the desired unit configuration.

26 ALRB No. 2 25



specifically included as a ground for objection in Labor Code
section 1156.3(c) .

Further, the IHE correctly ruled that the Board' s prior
admnistrative rulings did not preclude a later finding that separate
units were appropriate. As the IHE noted, the Board's prior rulings
related to the questions of whether 1) a regional director had standing
to file an election objection or to effectuate the sane result by
seeking to expand the issues set for an election objections hearing, and
2) whet her, assuming the Board coul d entertain such issues sua sponte,
the circunstances in this case warranted such extraordinary intervention
I n answering these questions in the negative, the Board was not required
to pass on the merits of the Regional Director's unit determnation. |t
is only in the present proceeding that the issue of the appropriate
configuration of a unit or units of Coastal enployees has been squarely

bef ore the Board.’

‘As the | HE al so notes, even if the Board's prior rulings could be
construed to inply a determnation that the Board woul d have made
the sanme decision as the Regional Director did at the tine it
issued its Administrative Order, the Board is still free to make
a contrary determnation, exercising its sound discretion, in a
subsequent proceeding. (Pacific Geyhound Lines (1938) 9 N.RB
557, 573 [3 LRRM303] .)
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CONCLUSI ON

V¢ have concl uded that, based on the | ack of interchange of
enpl oyees between the Enpl oyer' s geographi cal | y noncont i guous
operations; the Enpl oyer's determnation to keep |abor pools for the
two operations separate; the degree of autonony possessed by the
Enpl oyer' s regi onal nanagers and the general |ack of common
supervi sion of enpl oyees in the two regions; the fact that wages of
the separate groups of enpl oyees are different; and the fact that
qual ity standards and initiation of enpl oyee discipline are | odged in
local forenen, the finding that the enpl oyees in the separate
geogr aphi cal areas of (oastal's operations |acked the requisite
community of interest to constitute a statewde unit was correct. V&

therefore affirmthe |HE s concl usi on that two
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units are appropriate: one for Mnterey/ Santa Cruz

Counties and one for Ventura County.

DATED.  April 25, 2000

CENEVI EVE A. SH ROVA, Chair

| VONNE RAMOS R CHARDSON, Menber

GLORIA A BARR G5, Menber

HERBERT O NASON, Menber
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CASE SUMVARY

COASTAL BERRY GOMPANY, LLC 26 ALRB No. 2
Case No. 99-RG 4-SAL

Backgr ound

An el ection was held anong the agricultural enpl oyees of Qoastal
Berry Gonpany, LLC (ER on My 25 and 26, 1999. Nb party received
amjority of votes, nmaking a runoff necessary. A runoff election
was held June 3 and 4, 1999, resulting in afinal tally as
follows: Qoastal Berry of Galifornia FarmVWrkers Commttee
(Commttee) 725; ULhited FarmVWrkers of Anerica, AFL-A O (URWY

616; Uresol ved Chal l enged Ballots 19.

The URWTil ed hundreds of el ections objections. The Executive
Secretary set a nunber of objections for hearing, including an

obj ection to the geographi cal scope of the unit. 1 Novenber 29,
1999, pursuant to notion, the Executive Secretary ordered that the
obj ection to the geographi cal scope of the unit be heard al one.
The unit question was heard by an Investigative Heari ng Exam ner
(ITH® on January 11, 12, and 13, 2000. O March 6, 2000, the I HE

I ssued his decision finding that the separate geographi cal areas of
the ER s operations | acked the requisite coomunity of interest to
constitute a statew de unit.

Exceptions to the IHE s decision were tinely filed by the
Cormttee, and a reply brief was filed by the UPW No other party
filed exceptions. QO March 29, 2000, the Board granted the
requests of the Ventura Gounty Agricultural Association and Wstern
Qowers Association to file amcus curiae briefs in this natter.

| HE Deci sion

The I HE made the follow ng factual conclusions: 1) The ER exenplifies a
hi gh degree of admnistrative centralization,-2) Wile many |abor
relations decisions are subject to the ultimte control of President
Ernie Parley, a great deal of day-to-day discretion in |labor matters is
| odged in Iocal foremen, who not only enforce quality standards but

al so routinely decide whether or not to grant |eaves of absence
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or toinitiate discipline; 3) There is little common supervision of
the enployees in the two regions; 4) The nature of the work performed
at the two locations is simlar,- 5 Oxnard enployees typically
receive | ower hourly or piece-rate wages than the Watsonville/Salinas
enpl oyees; 6) There is little or no interchange of enployees between
the two geographical locations; and 7) OQther terms and conditions of
enpl oynent are pretty nmuch the sane.

In anal yzing the unit question, the IHE noted that under the

Agricul tural Labor Relations Act (ALRA), this Board has been given
discretion to divide an enployer's enpl oyees into nore than one unit
only where, as here, they are located in two or nmore nonconti guous
areas. The | HE observed that this Board has borrowed fromthe
National Labor Relations Board (NLRB or national board) a variety of
factors considered relevant in determning the appropriate unit when
an enpl oyer operates on noncontiguous areas. These include: 1) The
physi cal or geographical location(s) in relation to each other; 2)
The extent to which admnistration is centralized, particularly wth
regard to labor relations; 3) The extent to which enployees at
different |ocations share common supervision,- 4) The extent of

i nterchange among enpl oyees fromlocation to location; 5) The nature
of the work performed at the various locations and the simlarity or
dissimlarity of the skills involved; 6) The simlarity or
dissimlarity in wages, hours, and other terms and conditions of

enpl oynent; and 7) The pattern of bargaining history among enpl oyees.
(Bruce Church, Inc. (1977) 2 AARBNo. 38.)

The | HE included a quotation fromthe decision in Kal amazoo Paper Box
Corporation (1962) 136 NLRB 134 [ 49 LRRM 1715] cited in John El nore
Farns (1977) 3 ALRB No. 16, cautioning that in exercising its
discretion in determning the appropriate unit, the national board:

must maintain the two-fold objective of insuring to

enpl oyees their rights to self-organization and freedom of

choice in collective bargaining and of fostering industria
peace and stability through collective bargaining....

(Kal amazoo Paper Box Corporation, supra, 136 NLRB at p. 137.)
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The | HE noted that the NLRB has st at ed,

The chief object of the Board.is to joinin a single unit only
such enpl oyees..as have a.comunity of interest which is likely to
further harnonious organization and facilitate collective

bar gai ning. (NLRB Second Annual Report (1937) at p. 125.)

The IHE found that a "legislative presunption” for statew de units was
overcone by the facts in this case. He noted the obvious hostility

bet ween the group of enployees who have organi zed as the Committee and
the UFW The pro-UFWand anti-UFW enpl oyees, he found, sinply do not

have that community of interest which is likely to further harmonious

organi zation and facilitate collective bargaining.

The IHE noted that recent NLRB cases have held that the |ack of
significant enpl oyee i nterchange between two groups of the

enpl oyer' s enpl oyees is a strong indicator that the enpl oyees enjoy
a separate community of interest. (dting Executive Resources
Associates (1991) 301 NLRB 400 [ 136 LRRM 1308] and Spring City
Knitting Co. v. NLRB (9'" Gir. 1981) 647 F. 2d 1011 [107 LRRV
3307].) The IHE concluded that because of the different union
majorities reflected in the voter tallies at Oxnard and

Wat sonvill e/ Salinas, as well as the differences in the |abor pools
and the degree of autonony possessed by Coastal's regional
managers, the two geographic areas |acked the requisite conmunity
of interest to make a statew de unit appropriate.

Board Deci sion

The Board noted that the express |anguage of the ALRA [imts the Board's
discretion in designating appropriate bargaining units. Only when an
agricul tural enployer operates in two or nore noncontiguous geographica
| ocations does the Legislature grant the Board some discretion in

sel ecting appropriate bargaining units. Wen an enpl oyer operates in
two or nore noncontiguous areas, the ALRB has borrowed the NLRB's
comunity of interest factors to help the Board determ ne whether it is
appropriate to certify a statewide unit or separate bargaining units.
The Board has stated many tinmes that the
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specific factors it will consider are the same factors the NLRB has
relied upon in determning unit appropriateness.

The Board concluded that there is no statutory |anguage indicating a

| egislative preference or presunption for a statewide unit in separate
sites which are not geographically contiguous. As is apparent fromthe

| anguage of section 1156.2 of the ALRA the Board found, the only
presunption in favor of statew de bargaining units is the irrebuttable
presunption in favor of statew de units where the enployer's operations
are in contiguous geographical areas. Were the operations are in
noncont i guous geographi cal areas, section 1156.2 sinply provides that
the Board has discretion to determne the appropriate unit or units.
There is no language in section 1156.2 or in any other provision of the
ALRA which instructs the Board to favor or disfavor statew de units
where the enployer's operations are noncontiguous. Rather, the Board is
free to determne in each case, based on all reasonable and rel evant
factors, whether a statewide unit or multiple units are nore
appropriate. To the extent that prior Board decisions appeared to
require the utilization of such a factor, the Board held that they were
overrul ed.

The Board noted that under recent NLRB unit cases, the |ack of
significant enployee interchange between two groups of an enployer's
enpl oyees “is a strong indicator" that the enpl oyees enjoy a separate
community of interest. (Executive Resources Associates (1991) 301 NLRB
400 [ 136 LRRM 1308]; Spring Gty Knitting Co. v. NLRB (9'" Gir. 1981) 647
F.2d 1011 [107 LRRM 3307] .) Not only was |ack of enployee interchange a
factor in this case, but there was evidence that the Enpl oyer was
determned to keep the labor pools for its northern and southern
operations separate by discouraging the mgration of its Oxnard

enpl oyees north to the Watsonville/ Salinas area.

The Conmittee's contention that "the desires of the enpl oyees"
constitute one of the specific factors to be considered in
determning the appropriate unit was in error, the Board found.
That factor was not one of the traditional NLRB comunity of
interest factors. Further, there was no need for the IHE to take
testimony on "enpl oyees' desires” when there was sufficient other
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evi dence fromwhich to conclude that the two groups of enployees did
not share a conmunity of interest.

The I HE had al so properly rejected the Conmttee's claimthat the UFWshoul d
be estopped fromarguing for separate units because of its previous position
that the unit should be statewide. As the IHE pointed out, the Conmittee
itself made repeated efforts to obtain an election in a Vétsonville/ Salinas
unit only, and specifically reserved the right to appeal the prelimnary
unit determnation in this case. There was no evidence that the Comttee
was "induced" by the UFWnot to file el ection objections. The UFWcoul d not
be penal i zed for exercising its right to file el ection objections on the
unit question, which is specifically included as a ground for objection in
Labor de section 1156.3(c) .

The Board al so found that the IHE had correctly ruled that the Board's
prior admnistrative rulings did not preclude a |ater finding that
separate units were appropriate. As the IHE had noted, even if the
Board's prior rulings could be construed to inply a determnation that
the Board woul d have made the same decision as the Regional Director did
at the time it issued its Admnistrative Order, the Board was still free
to make a contrary determnation, exercising its sound discretion, in a
subsequent proceeding. (Pacific Geyhound Lines (1938) 9 NLRB 557, 573
[3 LRRM 303].)

The Board concluded that it did not need to rely on the IHE s

consi deration of the relationship between the two groups of enployees
(i.e., hostility, outcone of the election, and extent of organization)
because there were enough other factors to persuade the Board that two
units were appropriate under the traditional community of interest
factors.

The Board concl uded that based on the |lack of interchange of

enmpl oyees between the Enpl oyer's geographically noncontiguous
operations, the Employer's determnation to keep | abor pools for the
two operations separate, the degree of autonony possessed by the
Enpl oyer's regi onal nmanagers and general [ack of common supervision
of enployees in the two regions, the fact that wages of the separate
groups of enployees are different, and the fact that quality
standards and initiation of enployee
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discipline are lodged in local forenen, the finding that the enployees
in the separate geographical areas of Coastal's operations |acked the
requisite comunity of interest to constitute a statew de unit was
correct. The Board thus affirmed the IHE s conclusion that two units
were appropriate: one for Mnterey/ Santa Cruz Counties and one for
Ventura County.

* * * * *

This CGase Summary is furnished for information only and is not an
official statement of the case, or of the ALRB.
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DECI SI ON CF THE | NVESTI GATI VE REARI NG EXAM NER

THOMAS SCBEL, Investigative Hearing Examiner: | heard this
case in Salinas, Giifornia on January 11, 12, and 13, 2000. Briefs
vere recei ved on February 13, 2000.°

. 1 NTRODUCTI ON

Technically, this case nay be said to have begun on My
21,1999 when the Lhited FarmVrkers of Anerica, AHL-Cl O, sought an
el ection anong all the agricultural enpl oyees of the enpl oyer
Qoastal Berry LLC enployed in the state of Galifornia. Oh My 24,
1999 the astal Berry of California FarmWrkers Coomttee filed

an anmended petition for intervention seeking an el ecti on anong t he

' Abrief word about the references to documents in the transcript.

Prior to the hearing, the UFWsubpoenaed a variety of docunments from
the Enpl oyer, returnable at the hearing. The Enpl oyer petitioned to
revoke portions of the subpoena and 1 held a conference call to rule on
the issues presented. Because | had either ruled on the hens requested
in the subpoena or the Enployer had conceded their materiality by not
contesting their production, rather than take hearing time for the Union
to examne the materials it had just received, | went on die record and
used the Enployer's markings for purposes of identifﬁing t he documents
and permtting examnation on them Wen | realized that not all the
docunents would be introduced into evidence, | also realized that |
woul d have to renunmber themfor purposes of taking theminto evidence,
which we did on the final day of hearing. On the first two days of the
hearlnﬁ, then, docunents are referred to by the number the Enployer
gave themon its return to the subpoena al though they have been
received into evidence with different nunbers. In genera], ny markings
are preceded by a party reference, e.g. UFW#X Comte' #Y or Conpany
#2, and the Enployer's nunbers are either preceded by a "Doc" reference
or are circled. For the convenience of all who will reviewthis record,
| have attached as an Appendix to this decision a sort of conversion
table which will allow one to nove fromthe Enployer's Docunent
reference used early in the proceedings to the Oficial Exhibits. |
regret any confusion that this mght engender and | refer those who

wi il reviewthis record to pp. 492 et seq. of the transcript for a
fuller explanation of what | have done.



enpl oyer' s enpl oyees in Mnterey and Santa Cruz counties
oly.

Now, the UFWis .seeking to have the Board do what the Committee
asked the Board to do in its petition, namely, divide Coastal's
enpl oyees into two separate units, while the Conmttee vigorously
asserts that only a statewide unit is appropriate. To understand how we
have cone to this, it will be necessary to trace, in somewhat greater
detail than is usual in an objections case, the larger history of this
company and these | abor organizations

That history goes back to attenpts by the UFWto organi ze the
Wat sonvi | | e/ Sal i nas enpl oyees of Coastal's predecessor during
1996, at which tine there were angry encounters between sone
enpl oyees and UFWorgani zers. See, Gargiulo Inc. (1997) 23 ALRB No.
52,

The hostility between the two groups was not confined to the
fields. In 1997, some of the enployees now active on behal f of the
Conmi ttee brought their conplaints about the UFWs organizing efforts
to the Board during its regulatory review hearings. Transcript of
Hearing, Monterey, California, November 5, 1997.3 The UFWwould return

the favor at a Joint Legislative Hearing before the Senate

The Enpl oyer took over Gargiulo's operations in June 1997, See,
23 ALRB No. 1, IHED, p.3.
%1 take adninistrative notice of the Board' s own proceedings.



Industrial Relations Conmittee where it conplained about the activities
of the Conmttee. Joint Legislative Hearing, Senate Industrial Relations
Comm ttee; 7/28/98. In any event, by summer of 1998, the UFWhad not
petitioned for an election.
A. 1998
1. The Cormittee Seeks an Election

Oh July 16, 1998, the Coomittee filed a petition for
certification seeking an el ection anong the agricultural enployees
of the enployer in Mnterey and Santa Cruz counties only. The UFW
did not seek to intervene in the election.*

2. e nit or Two?

As part of its required response to the petition, Coastal
included a voting eligibility list that contai ned the nanes of 19
enpl oyees enpl oyed in its operations in knard. A though these
enpl oyees fell outside the scope of the unit sought by the petition,
Qoastal did not challenge the unit sought by the Conmttee.

Indeed, it declined to take any position on the unit for two
related reasons. The first was that, in the face of the intense rivalry

between the Commttee and the UFW all

I't did, however, seek to either block the election or to have
the Regional Drector inpound the ballots. Wen the Regi onal

D rector denied both requests, the U-Wappeal ed to t he Board,
which held that, as a



it wanted was an election to settle representative status;

the second was that, since conpany representatives .could not decide for
thensel ves whether, the. unit should be statew de or consist solely of its
"northern" operations, they were wlling tolive wth any unit the
Regi onal Director determned appropriate.”®

By July 20, 1998, conpany officials had decided that the snall er,
petitioned-for unit was appropriate. Its attorney, Janes Sullivan FAXed®
the Regional DOrector:

Qoastal Berry hereby accepts the unit definition in the
above-referenced petition. That definition is all the
agricultural enployees in Mnterey and Santa
Quz counti es.

* * *

Monterey and Santa Quz counties are a single
definable agricultural production area, and nard is a
different agricultural production area. There is no
i nt erchange of Coastal Berry enpl oyees between the northern
divisions and xnard. Because xnard is a different |abor
nmarket, the wage rates are sonewhat |lower than in the
northern divisions. . . . Dave Mirray, Juan Robles and the
forenen manage the knard division. They are based in knard
and do not nanage any of the northern divisions. No
supervisors in the northern division have any responsibility for
nar d.

25 ALRB No. 1, IHED, at p.10

non-intervening |abor organization, the UFWhad no standing to request
review of the Regional Director's decision. See, Admn. Order 98-9

1 amreciting the findings adopted by the Board in. 25 ALRB No. 1

®n speaking of Sullivan's having FAXed the Enployer's new position, | am not
ignoring testinony that

the Regional Director never received the FAX and the fact that neither
the I HE nor the Board ever nmade a

finding about whether or not the FAX was received. | refer to the FAX
solely as a reflection of the

Enpl oyer's position on the unit question



I nexplicably, the Regional Director never received the FAX and Sul | ivan,
who testified he was sure he had sent it, did not have the transmttal
Sheet .

At the pre-election conference, the Board agent announced t hat
the el ection would be held in a statewide unit. No one objected.

The el ection was held on July 23, 1998. The Coastal Berry Farm
Vrkers Commttee won by a majority of 113 votes over the No- Union
choice, with 39 unresol ved chal | enged ballots.

3. The Enpl oyer Objects

After the election, Coastal filed objections, including one to
the Board's failure to provide notice of the election to
approximately 162 Oxnard enpl oyees who were eligible to vote, but
who had been left off the eligibility list.’

The Executive Secretary dism ssed nost of the objections, held some
i n abeyance pending the outcome of the General Counsel's investigation
of charges alleging the same conduct, and set for hearing:

Whet her an outcone determ native nunber of voters were |eft
off the eligibility list, either inadvertently or for reasons

other than the bad faith of the enployer, resulting in no
reasonabl e efforts to

1 should note that the UFWal so filed objections to the election, as
di d sone enpl oyees; the Board dism ssed both sets of objections in 24
ALRB No. 4 on the grounds that neither the UFWnor the enpl oyees were
"panics" to the election and thus had no standing to object to it.



notify such voters of the election and, as a consequence, were
such voters denied the opportunity to vote in the election held on
July 23, 1998.

4. The Scope of the Unit Ruled Not at Issue

Before the commencement of the hearing, the Regional Director sought
to include the question of the geographic scope of the unit in the
hearing on the grounds that if only he had received Sullivan's letter
arguing for a "northern" unit, he would not have found a statew de unit
appropriate, the Oxnard enpl oyees woul d not have been eligible to vote
and their votes coul d- not be considered outcome determnative. The Board
rejected the notion:

The Regional Director has cited no authority . . that would
contenplate review of [his] own unit determnation in the
absence of any timely filed objections by any party to an
el ection. The only issue set for hearing . . . IS whet her
eligible voters were left off the eligibility list and
consequently denied the opportunity to vote in the election
held on July 23, 1998.

* * *

Contrary to the Regional Director's contention, the
geogr aphi cal scope of the bargaining unit is not a necessary or a
rel evant issue to be considered in the hearing. Further, even if
the issue concerning the scope of the unit were relevant to the
inquiry as to whether eligible enployees were denied the
opportunity to vote in the election, the Regional Director has
failed to point to any evidence that would, or should, have
changed his initial conclusion that a statewde wunit was
appropriate. The Regional Director had all the critical evidence
he needed to determne the unit when he made his determnation,
and [the letter Sullivan ¢ testified he sent and the Regional
Director testified he never received] added nothing new other
than the Enployer's position on the conposition of the unit.
However, the Enployer's position on what the



unit conposition should be is irrelevant. * * * The positions of
the parties is [sinply not one of the] necessary elenents. . .in
maki ng that determ nation.

Admn. Qder 98-12

5. The Election Is Set Aside

So far as pertinent here, the evidence adduced at the hearing showed:

Qullivan had asked Earl FArtle, the Chief Fnancial Gficer of the
Gonpany, to prepare a "standard' list of the enpl oyees enpl oyed during
the payrol| period i rmedi ately preceding the el ection, which is the
statutory eligibility period. Wen Sullivan nade his request, he was
under the inpression that the knard season had al ready ended.

Lhbeknownst to him the Oknard season had extended a week beyond
nornal and the conpany had enpl oyed 162 enpl oyees in nard during the
eligibility period. Because Airtle understood that all Sullivan wanted
was a period-ending payrol|l |ist, provided one that did not include any
enpl oyees who had not worked through the end of the period. As a result,
162 enpl oyees, paid on specia |ayoff payrolls, were left off the |ist.
Because Sl livan believed the knard season had al ready ended before the
eligbility period began, he had no reason to question the snal | nunier
of nanes fromnard listed as eligible to vote on the list that he

provi ded t he Board.



The IHE found that Sullivan's ignorance of the layoffs, and Artle' s
i gnorance of what was actual |y required, were honest; m stakes and,
therefore, that the enployer had inadvertently left off an outcone
determ native nunber of eligible enployees fromthe Iist. He reconmended
the el ection be set aside.

6. The Commttee Contends that
A Statewi de Unit Is Inappropriate

As the Regional Director had argued, so now did the Committee,
whi ch appeal ed the decision of the IHE to the Beard on the ground that
the failure to include the Oxnard enpl oyees on the eligibility Iist could
not have affected the outcome of the election because, relying on the
showi ng made in Sullivan's undelivered letter to the Regional Director,
t hey shoul d not have been included in the unit:

* * *[]1]t is wundisputed that the Watsonville/Salinas
| ocations operate in separate noncontiguous geographical areas
apart from Ventura County. Second, there are different peak
enpl oyment periods associated with each operating area. Third,
there are differences in the wages- and benefit packages between
the northern and southern enployees. Fourth, there is separate
supervision in each operating area. Lastly, there is no
i nterchange between enpl oyees between the northern and southern
location, and there is partially separate managenment and
admi ni stration.

Brief of Coastal Berry Farm Wrkers Conmttee in Support
of Exceptions to |HED, Dated Novenber 19, 1998, at p. 13



7. The Scope of the Unit Set for Hearing
On Decenber 30, 1998 the Board responded to the Commttee's
argument by setting a hearing to determne the appropriateness of a
statewide unit in furtherance of its “continuing obligation. . . to
oversee all aspects of the representation process.” Admin. Order No. 98-

14, Committee Ex 8.

Uoon appeal by CQoastal, reconsideration of this Oder was
granted. O May 6, 1999, Admn. Qder 98-14 was vacated. The Board
now r easoned:

Labor (ode Section 1156. 3, subdivision (c) provides
that objections to an election be filed within five
days after the election. * * * \Wl| "after the statutory
time limt for filing objections, the Regional Drector filed
a notion seeking to have the issue of the unit set for
hearing. * * *

* * * The motion was dismssed because regional directors
do not have standing to file objections or to effectuate the sane
result by seeking to expand the issues set for hearing. * * * In
addition, the motion failed because the information allegedly
wi thheld by Coastal was either already in the possession of the
Regi onal Director prior to his determnation on the
appropriateness of the bargaining unit or was' irrelevant to
their determnation. * * *

Thereafter. . . [the] IHE issued his reconmended deci sion,
to which the . . .Conmttee filed exceptions. Wthin those
exceptions was a request that the Board do what it had already
refused to do when requested by the Regional Director, i.e.,
examne the propriety of the Regional Director's determnation
that a statewi de unit was appropriate.



[ The denial of the Regional Director's request and the
grant _ of the Commttee's request] are in irreconcilable conflict.

Assunming arguendo that the Board has the authority to
entertain issues in election cases that were not the subject of
tinely filed election objections, it would be appropriate to
exercise such authority only in the mpst extraordinary of
circunstances, such as where a statutory nandate was clearly
being contravened, resulting in mnifest injustice. Here .
there is no indication whatsoever that the Regional Director's
unit determnation was in any way incorrect.

Admn. Order 99-2

B. 1999
1. AFRalse Sart

There matters stood until My 17, 1999 when the UFWfiled a
petition for certification seeking an election in a statew de unit
consisting of all the agricultural enployees of the enployer. Coastal
submtted its required response, which, once again, did not contest the
scope of the unit. However, in a letter to the Regional Director sent on
the same day the petition was filed, but sent in response to another
matter, Sullivan now argued that a statew de unit was appropriate:

Al agricultural enployees throughout the Conpany are
subject to the policies stated in the Enployer Mnual. Al
agricultural enployees receive the sanme benefits, including the

Company' s nedi cal plan. The wages are simlar, but not identical,
bet ween Oxnard and the Watsonvill e/ Salinas areas.

The Conpany bDbelieves that a single statewde wunit s
appropriate. The ALRB -has recogni zed the statutory

10



preference for a single statew de unit. [Odte.] The
Conpany runs its admnistrative and | abor functions
out of the Watsonville headquarters. Throughout

Qoastal Berry's operations, enpl oyees performthe sane
work. . . . Qoastal Berry's Enpl oyer ' Manual applies
state wde. Asignificant nunber of enpl oyees work in
both the nard and the Hatsonvill e/ Salinas areas. The
wages, hours and working conditions are al nost
identical. Wile there is no bargaining history, the
Board found a state wide unit appropriate for the
election last year. Finally, both the United Farm
VWrkers of Anerica and the Goastal Berry of CGalifornia
Farm VWrker Cormittee have described a statew de unit
intheir respective Notices of Intent to Take Access
* * * [T]here should be no question but that Coastal
Berry is properly one statew de unit.

UFW 1

Notw thstanding this letter, Sullivan testified that
the conpany accepted the concept of a statew de unit, not out of
convi ction, but because it understood that the parties wanted it:

[W e wanted an election and both parties were
requesting a single unit and we saw no reason to argue that
so we were neutral in saying, fine, we'll say it's one
state unit and we continued to be neutral. *

* * The conpany really doesn't have a position on it.
What ever the [Board] rules. RT pp. 224, 229

Sull'ivan was not quite correct that both parties wanted a single
unit. Neri Hernandez testified that when The Committee sought to file a
Petition for Intervention for a northern unit only, "neither the union
nor the ALRB accepted that paper,”" TR p. 416. O course, the UFWhad no
authority to act on the Commttee's petition, which was a matter entirely

for the Board, and Hernandez's
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m sappr ehensi on about what actual Iy happened was clarified by the parties'

stipulation that:

[Wien the] Conmittee Went to file its Petition - « for
Intervention, [it] Was informed by . . .the region here in Salinas that
they woul d not be allowed to file . . . unless they conformed their unit
to the unit sought by the [UFW] So, the Commttee . . . added in the

words "plus Ventura' [in its description of the bargaining unit and]
anended the petition to state that the bargaining unit would be the
State 'of. California.™ TR p. 505-6.

It was doubt|ess the amended petition that Sullivan was referring to when he
spoke of the parties' agreeing to a statewide unit. In fact, there, was no
agreement .

To underscore the reluctance with which the Conmttee conplied
with the Region's demands, its attorney, James Gumberg, wrote
Executive Secretary J. Antonio Barbosa on May 21, 1999 to conplain
about what he understood as a ruling by the Executive Secretary that
the Conmittee's petition for intervention had to conformto the UFWs

petition for certification:®

The purpose of this letter is to set forth the Conmttee's
objection to the Executive Secretary's oral ruling . . . that the
Conm ttee nust amend its Petition for Intervention. . .to conform
with the bargaining unit sought by the UFW

* * *

The UFWs election petition asked for a statew de bargaining
unit. | was informed that the ALRB was treating the Conmttee's
Petition as an "objection to the election ¢ petition" because the
Comittee was

®Under the Board's Regul ations, the petitions do not have to
conformto each other. Title 8 California Code of Regul ations
Sec. 20330.

12



asking for a different bargaining unit, conposed of Mnterey
and Santa Quz counties only .

* * *

[TIhe Cormttee anended its Petition. . . . Again, the
Commttee did so wth . the express understanding that it
was not waiving Its right to object to and litigate
the issue of the appropriateness of the bargaining unit.

* *

*

The Committee was notified. . .last night that the
UFW was requesting to withdraw its election petition. |
understand that the UFW has filed another election petition
this norning. The Gmmttee wll be filing a PRetition for
Intervention . : : : The Commttee continues to contend
that a statewde unit is inappropriate and that the proper
bargaining, unit is one for Mnterey and Santa Cruz
counties and another separate unit for knard. However, in
light of the Executive Secretary's ruling of last night, the
Commttee wll respond to the question concerning the
bargaining unit in conformty wth the statewde wunit
petitioned for by the UW HPease be advised that the
Commttee does so under protest and wthout waiving its
right to litigate the appropriateness of the bargaining
unit.

2. M election is conduct ed-

The UFWhad filed a new petition for certification, which was to

lead to this case. The Cormttee initially filed a petition for

intervention for a statewde unit, apparently still under the inpression

that it had to do soin order to intervene. Hwever, Quniberg separately

advised the Regional Drector that the Cormttee continued to believe

that a single statew de unit was i nappropri ate:

“ITIhe Gonmttee respectful |y requests that the Region establish a

separate bargaining unit for the Wtsohville- Salinas area and another for

the &nard ar ea. "
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The fol l owing day, the Executive Secretary advised
Qunberg that he had not ruled that the Coormttee nust petition for a
statew de unit. Accordingly, the Coomttee filed an anended petition
calling for an election in Mnterey and Santa Qruz counties only and t ook
the sane position at the pre-el ection conference held on the sane day.

According to Hernandez, when Coomttee nenbers pressed their case at
the pre-el ection conference "that two units mght be appropriate”, UFW
representatives "insulted" them saying they "di dn't knowwhat they were
doing." RT p. 410. Athough the Regional Drector determned that a
statew de unit was appropriate, in viewof the Coomttee' s cross-
petition, he ordered the ballots segregated in order to keep separate
tallies for each area in order to preserve the unit issue.

Sergio Leal testified that the Coomttee did not canpaign
much in knard because:

[W e believed we had confi dence when they told us that it was
all just one. RT p. 366, 11. 17-19

* * %

[The Committee] was organized during Watsonville. And then
we were aware that if we didn't get at least half of them in
Oxnard just -- then we thought that just appearing there for the
few times that we showed up, we thought that was enough, that we
didn't have_ to spend so nuch time. Because we trusted or we
confide on - Ve believed the word of the conpany and the union

14



and al so the ALRB when they told us that it was all one unit, and
we have all the backing over here. W knew we were going to win.
RT p. 366-7

The election was held on May 25 and 26, 1999. The

Tally of Ballots was:

Qoastal Berry Farm

Vorkers Coormttee . . . . . 646
UBw. . . .. 577
No-thion. . . . . . . . 79
Unr esol ved Chal | enged

Balots. . . . . . . 60
VidBallots . . . . . . . 12

3. Arunoff is necessary

Since no party received a ngjority of the valid votes cast,
the Regional Drector perforned an expedited i nvestigati on of what
was projected to be a determnative nunber of chall enges, issued
his report, considered exceptions, and counted the ballots in
accordance with his recommendations.® Wen a majority still had not
been achi eved under the expedited procedure, the parties wai ved
resol ution of the few remaining chall enges and consented to a
runoff election to be held between the Coormttee and the WPWon
June 3 and 4, 1999.

The Tally of Ballots in the runoff el ection was:

Qoastal Berry Farm

Vorkers Gonmttee . . . . . 688
uw. . . . . . . . . . 5o
Uhr esol ved Chal | enged

Ballots.. . . . . . . . . @R

°See, Title 8, California Code of Regul ations, Sec. 20375(b).
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However, the parties split the regions between them the Conmttee
winning a majority in Watsonville/Salinas (422 votes to 287} and the UFW
amjority in Oxnard (311 votes to 266. )

Wth the nunber of challenges again being outcone
determ native, the Regional Director commenced an investigation,
whi ch was ongoing at the time objections were due. Only the UFWfiled
Qbj ecti ons.

O June 25, 1999 the Regional Orector issued his report on
chal l enged ball ots. Ohly the UFWTfil ed exceptions. On August 12,
1999, "the Board dismssed the exceptions and ordered the Regi onal
Drector to count the ballots in accordance with his concl usions and
to issue a revised tally.

The Final Tally of Ballots was:

astal Berry Farm

Vérkers Gonmttee . . . . .725

W, . . . . . . . . . . . 616
Unr esol ved Chal | enged

Ballots . . . . . . . . 19

Again, the two organizations split the regions: the Conmttee won a
njority in Vtsonville/Salinas, 448 to 295, and the UPNa ngjority in

Qnard, 321 to. 277.
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Leal testified that, even though they believed they had grounds to
do so,™ the Comittee did not file election objections because they had won
the el ection.

The UFWfiled hundreds of objections. After screening the UFWs
Obj ections, the Executive Secretary issued an order setting a nunmber of
them including one to the geographic scope of the unit, for hearing. On
Novenber 29, 1999, pursuant to motion, the Executive Secretary
ordered that the objection to the geographic scope of the unit be heard
al one. !

I . PRELI M NARY D SCUSSI ON

The Coomttee nakes a nunber of |egal argunents chal | engi ng
the propriety of ny even considering the UPWs objection to 'the
scope of the unit, arguing, first, that the UFWshoul d not have been
permtted to raise the unit issue since the el ection was held in the
unit it sought; and second, that the Board has al ready determ ned

that a statewde unit is appropriate.

" During the hearing, the Conmittee sought to introduce evidence about the
al l egedly objectionable behavior, nanely threats by UFWorganizers directed
at Committee menbers. | initially permtted Committee Counsel to pursue the
matter, not to prove mat the Oxnard el ection shoul d be set aside, but to
permt the Commttee the opportunity to make a record on its claimthat the
UFW shoul d be estopped from objecting to the scope of the unit. Once it
became apparent that permtting investigation of the threats would consune
the hearing, | struck all testimony relating to the threats. | wll deal
below with the, Conmittee's estoppel claimas though it were an offer of
proof, that is, assumng that the Commttee had grounds to object to the
election, did the UFWcause it not to do so?

Y In the meantime, and continuing while this decision is being witten, the
board is entertaining the UFWs Request for review of the parts of the
Executive Secretary’s Order dismssing certain Qbjections.
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A. \aiver and Estoppel
The short answer to the waiver argument is that, since | 1977, our Board
has taken the position that, even where a party has agreed to a particul ar
unit designation, it can nevertheless challenge it in post-election

proceedi ngs:

This Board does not have the authority granted to the
National Labor Relations Board to determne appropriate units
except where enployees work in non-contiguous geographic areas,
and so decisions of the NLRB binding parties to stipulations®
regardi ng what constitutes an appropriate unit are not applicable
to decisions regarding bargaining units under the ALRA.

R. C. Wlter & Sons (1976) 2 ALRB No, 14, p. 3. '3

2

The Conmttee al so argues that the UFWshoul d be estopped from
now seeking separate units in that [the Conmittee] put more resources
into their canpaign in the northern than in the southern units, given
that there were less [sic] workers in knard and all votes woul d be
counted together." Post-Hearing Brief, p. 12. If | understand the
argument correctly, the Conmttee is contending that had it known that
the UFWm ght seek a separate unit in Oxnard, it woul d have canpai gned
more in Oxnard in order to prevent any possibility of a UFWvictory

which mght arise fromdifferent magjorities in a split unit.

2] might add that under the NLRA, such stipulations are considered

bi nding, not on waiver principles, but as "contracts", and there is
obviously no contract in this case since the panics disagreed about foe
scope of the unit.

B " recogni ze that the Waiter case concerns an enployer that did not
0ﬁerate in non-contiguous areas and m ght be thought distinguishable on
that ground; however, the principle the Board used in deciding the case
appears to apply to all unit cases under the Act.
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The argunent is unconvincing on the. record as a whole. As w |
be di scussed, there is practically no interchange between the
Vét sonvi | | e/ Sal i nas and Oknard enpl oyees, so Leal 'a testinony that the
Gmmttee was organi zed "during Vétsonville, nust be taken to nean not
only that it was organized wthin a particul ar period of tine, but also
that it was organi zed anong a particul ar group of enpl oyees

Inviewof this, as well as 1) the Conmittee's repeated efforts to
obtain an election in a Vtsonville/Salinas unit only, 2) its specific
reservation of the right to appeal the unit determnation in this case,
| can only conclude that it did not canpai gn "hard" in xnard because
what ever happened there was of little concerntoit: it expected to wn
inVdtsonville/Salinas; if it wonin knard, it would wn statewde; if
it lost in &nard by a nargin of victory | arge enough for the UFWVto
swanp its expected victory in Vétsonville/Salinas, it coul d appeal the
unit designation in order to preserve its victory inthe snaller unit.

That it did not expect the UFPWto be able to object to the unit
description after having sought a statewde unit, was not due, as far as
the record shows, to any deception on the part of the UFW but was,
instead, the result of t-he-Cormttee's bei ng unaware of Board

procedur es, whi ch

19



permtted such an appeal. |In any event, the conmmttee’

canpai gn deci si ons were based upon both confidence of its. own strength
in Watsonville/Salinas and its unawareness of Board procedures.

For simlar reasons, | reject the Conmttee's related argunent
that the UFWshoul d be estopped fromclaining separate units because its
filing for a statewde unit -- and the Regional Director's determnation
that such a unit was appropriate, -- induced it "not to file election
obj ections on the conduct of the Oxnard el ection even though it had
fertile grounds to do so" since, in the next breath, the Conmttee
actual ly admts, as | have found above, that its decision not to file
obj ections was "strategi c" and "based on the Conmttee's overwhel mng
election victory throughout the state." Post-Hearing Brief, p.13. In
other words, the Commttee thought the election was over because it had
won: Board processes are rarely so sinple, not just for the Committee,
but for all unions and all enployers alike.

B. The Effect of the Board' s Prior Rulings

Relying upon 1) the Board' s statenent in Admn. Qder 98-12 that
"the Regional Drector has failed to point to any evidence that woul d, or
shoul d, have changed his . . . conclusion that a statewde unit was

appropriate”, and 2)
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the Board's statenent in Admnistrative Qder 99-2 that

there [was] no indication what soever that the Regi onal
Drector's unit determnation [in 98-RG4-SAL] was in any

way incorrect,” the Coormttee argues that the Board has
inplicitly affirnmed the Regional Drector's determnation that a
statew de unit was appropriate.

S nce the gist of both rulings was that the Board did not regard
the unit question as properly beforeit, | do not understand either
ruling toinply a finding as to the appropriateness of the unit. The
Board' s | anguage is strong, but its acqui escence in the Regi onal
Drector's unit determnation took place wthin the context of a
debate, reflected in dissents by then-Chairman Soker in 98-12 and
then-Menber S oker in 99- 2, about the scope of the Board' s authority
to permt exceptions to the statutory requi renent that objections be
filed wthin five days of the Tally of Ballots.

Wien urged to exercise a doubtful jurisdiction, a tribunal that
expresses satisfaction that natters are not so wong as to require its
intervention, should not be understood as naki ng a nat ure j udgnent
about what it would doif the natter were beforeit. The lawis

filled wth cases in which a party's claim rejected as grounds for
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extraordinary relief, is neverthel ess upheld through
ordinary appeal .

Moreover, even if the rulings could be construed to inply a
determ nation that the Board woul d have made the same decision that
the Regional Director did, "a prior decision in regard to whether a
unit of certain enployees is appropriate for purposes of collective
bargaining is a circunstance, but not a decisive one, which the Board
in the exercise of its sound discretion wll consider should such
question present itself in a subsequent proceeding involving the
representation of such enployees." Pacific Geyhound Lines(1938)9
NLRB 557, 573

Ve are now in that subsequent proceeding.

C. An Argurment by the Enpl oyer

In determning the appropriate unit, Coastal seeks to have ne
take into account the potential difficulties in bargaining with two
unions. In the first place, difficulties of this kind are inherent in
the discretion possessed by the Board and are faced by any enpl oyer
under the national Act when single plant units are determned to be
appropriate for an enmployer with nultiple locations. Mre
importantly, unit determinations nust fulfill the enployees' interest

in self-organization, not the enployer's desire for sinplicity.
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1. THE SCOPE OF THE UN T
A -FACIS
1. Introduction
Coastal Berry Gonpany is alimted liability corporation. The
Conpany grows strawberries, raspberries and bl ackberries, though
nostly strawberries™. It has two general areas of operation
Wt sonville/Salinas in the north and &nard in the south. The two
areas are hundreds of mles apart. Because it operates in both
southern and northern Galifornia, it can harvest nearly year round.
Harvest begins in Oknard™ in January and continues through the
second or third week of June, wth peak comng in April.
Wt sonville/ Salinas picks up in March so that the two regions
briefly overlap fromMarch until June, when the xnard season ends.
Wt sonvi | | e/ Sal i nas reaches peak in May, and while harvesting w |
conti nue through Novenber, it is about 60% conpl ete by the end of

July. RT p. 98%*

“ Ernie Parley testified that the conpany has 80 acres of blackberries
and raspberries out of a total of 780 acres planted in the
Watsonvi |l e/ Salinas area. RT p.12-13. Apparently, blackberries and
raspberries are grown only in the north.

 |'n speaking of the conpany's harvest cycle as "beginning" in
January, | amspeaking in terns of the calendar year: in terns of crop
cycles, the strawberry harvest begins in |ate Decenber or early
January. RT p. 296
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2. Structure of the Conpany

The Gonpany' s nain office is in Vdtsonville at the

cooler it owns there, RT p. 10, but it also maintains two offices in
xnard, one, at one of the ranches it |eases' and the other at the
comercial cooler it uses, RT pp. 157, 317, 326. Besides these
offices, it has a shop in knard.

Ernie Parley is President of the Company. Because Parley's
testinony is not entirely consistent with some of the docunentary
evi dence provided by the Conpany, it is not possible to lay out the exact
structure of the Conpany with confidence. Al though two organizational
charts, one prepared in June 1998 and the other in August 1999, show
Stuart Yamamoto in charge of two, separate northern divisions, Inland
and Coastal, corresponding to the Watsonville and Salinas areas, and
Al'an Thorne in charge of the Oxnard Division, by the tinme of the
hearing, Yamanoto's and Thorne's job titles had changed (Yamanoto had
beconme Vice-President of Production and Thorne, Vice-President of

(perations,) and, according to Parley, the conpany no | onger

" Wile | have outlined the usual harvest cycle. Farley testified the
conmpany experinented this year with a sumrer planting in Oxnard for a
Sept emoer - Novenber harvest cycle. RT pp. 94,98

Intervenor enphasizes that the office on the ranch is "an ol d Wrld Var
Il bunker-trailer" and is not a permanent fixture. It is true that Parley
testified that the office is "not technically" a permanent fixture, RT p
327, but | amnot prepared to conclude fromthis mat the Company's

adm nistrative presence in Oxnard is unstable or evanescent | can take
adm nistrative notice, as a fact of common know edge, that many public
school systens have trailer structures in schoolyards for decades.
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divided the Watsonville/Salinas operations into two separate divisions.
See, UFW6. 8
3. Supervision

For present purposes, it is clear enough that Yaraanotp oversees
operations in the north, that Thorne does the sanme in the south, RT pp.
33, 78 and that, on a day-to-day basis, Henry Leal manages operations in
the north and David Mirray in the south.® Arrayed beneath Mirray are a
variety of "supervisors", RT. p. 247, such as Sabino Pitones, D ego Luna
and Jose Torres, who apparently run specific ranches, and Juan Robl es,
who "supervisee[s] | abor," RT p. 300° as well as a nunber of forenen.
For his part, Leal has his own supervisors and foremen and they are
different fromMrray's. See UFW6.

4. |Interchange of Supervisors
In general, there is little exchange among the field supervisors

between the north and the south. Sullivan and Parley could identify
only Ezequiel Flores and Trino Ramrez as nmoving back and forth between

the two regions:

B 1nits Post-Hearing Brief, the Enployer asserts that Parley testified
that it has unified its operations and no | onger has northern and

sout hern di vi si ons, relying on RT p. 33 and 181. This reads Parley's
testinony too broadly: 1n both cases he was speaking of the collapse
of any distinction between the Coastal and Inland divisions.

®In his testinony, Parley characterized Henry Leal as currently a
ranch nanager, and David Murray and Stuart Yamanoto as currently
General Managers of Oxnard and Watsonville/Salinas respectively, See,
RT pp 33-35. Mirray described himself as "production manager, division
manager of Coastal Berry Company' Oxnard." RT p. 292
" Robles is referred to as a 'lead foreman' in a letter witten by
Fullhvan to the Region on May 17,1999, shortly before the petition was
iled.

25



as Director of Quality Assurance, Fl ores goes to
Oxnard to i nspect the pack, RT p.104; Ramrez,
t he Pest Control supervisor, also travels back and forth. UFW1,

See also, RT. p. 271-2

5. Centralization of (perations

This is not to say that Hores and Ramrez al one share
responsibility for both regions. It is clear fromthe testinony of
Parley and Earl Firtle, the Gonpany's Chief Fnancial Gficer, that
Vit sonvil | e personnel performa’ variety of functions for the
southern operation. Pirtle, for exanple, characterized Coastal as a
"shared services operation” and testified that all the Conpany's
accounting, including grower accounting, fixed asset accounting and
accounts payabl e and recei vabl e, are conducted fromthe Watsonville
office. Thus, all the conpany's banking accounts are in
Vtsonville, all credit applications are prepared there, and all of
Mirray' s purchases nust be, first, authorized, and finally,
approved for paynent by Alan Thorne in Vétsonville, RT pp. 77, 78.

Budgeting is done on a conpany w de basis wth Mirray havi ng
the opportunity to shape it by advising Parley and Thor ne about
xnard's particular needs, RT p. 210; but the final budget is
Parley's and Thorne's work. It is al so Thorne who purchases all the

plants and pl asti c mul ch used
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north and south, and all the boxes and |abels, RT p. 74,
whi ch, by the way, bear Qoastal's Vdtsonville address. RT
p. 220

The Conmpany has one Workers' Conpensation and one nedica
i nsurance policy applicable to both regions, RT p. 201, and while
Oxnard has its own payroll| department, Watsonville neverthel ess
perforns essential payroll services for it. Depending upon the
time of year, and correlatively how busy each office is, xnard
will, in Mrray's words, "process" the payroll, which | take to
mean actual ly conpute the wages fromthe raw data of the tinecards
See RT pp. 188, 328. However, when xnard is too busy to perform
the cal cul ations, which, according to Murray is 80% of the year,
the timecards will be sent to Watsonville for processing. RT p.
188. No natter whether the payroll is originally conputed in
xnard or in Watsonville, it is always entered into the nainframe
computer in Watsonville and payroll checks are cut in Watsonville
and sent by courier to Oxnard.

Margi e Al cantar from Watsonville coordinates all the health and
safety progranms and both Al cantar and Juan Gomez do training in both
areas. RT p. 250. In addition to these two, Comte 4 |ists, sone twenty
ot her enpl oyees in various categories - Managenent, Sales and Marketing,

Qper ati ons,
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Accounting/ Personnel and Field Support - who travel between Oxnard and
Wat sonvi | | e/ Sal i nas and ei ght other enployees who, while they do not
travel between the two |ocations, nevertheless performfunctions that
affect both of them
6. Interchange of Equi pnent

Al'though there is some interchange of equi pment between the two
regions, Thorne testified that the overlap in the harvest between the
two regions - which occurs for about eight nonths of the year, See, UFW
16 -- limts the anount of equipment that can be interchanged. RT p.
264 Specifically, he recalled sending "a lot of flathed trucks" to
Oxnard in January and then bringing themback in My, RT p. 263, and
sending a few pick up trucks, but generally speaking the Conpany now
rents nost of the equipnent they use in Oxnard "once [they] pick up
steamup north." RT p. 264

7. Type of Work Perforned
Coastal produces fruit for the fresh, cannery and juice

markets.? In general, berries picked for the fresh market are the
hi ghest quality, with somewhat riper berries going for cannery and
"pretty bad berries" going for juice. RT p. 254% Conpany and

enpl oyee witnesses agreed that if

L The "cannery" characterization i s sonewhat nisleading since cannery fruit
is actually frozen; "cannery", therefore, refers to a formof processing, not
Backaging

> Nornal |y, juice berries are berries that have been rai n-damaged,
RT p. 112.
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one can pick for the fresh narket, one can pick cannery or
juice. For exanple, Parley, testified that basically al
that changes when a picker changes fromfresh market to cannery is that
he places his berries into a reusable plastic box instead of a cardboard
box, RT p. 162, and all that changes when a picker goes from cannery to
juice is that he exchanges the plastic box for a bucket.

Gonpany figures indicate that in 1999, only 1%of
Vet sonvil I e's pick was cannery as conpared to 41%of xnard's, See,
UFWEx 7. Parley repeatedly enphasi zed that this difference in
"styles" was entirely dependent on narket conditions so that, | take
It, if relatively warner weat her caused the crop to ripen faster
than usual in Vétsonville, or if rain cane as the Wtsonville
harvest was in full swng, and if prices were high enough to of f set
wages, the conpany woul d pick cannery or even juice in the north
RT pp. 168, 235

Even if it is sinply a mtter of external factors, the factors
have remained stable enough so that none of the Watsonville enpl oyees
who testified at the hearing® had picked cannery at Coastal and Conmpany
officials could testify that, even though they have picked more cannery

in

% See, e.g., Tesimony of Maria Isela Mendoza, RT p. 438; Sal vador
Manzo, RT p. 447; Manin Vasquez, RT p. 458; Sergio Leal, RT. P. 362.
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VWatsonville in previous years than they picked in 1999
[1%, as a generalrule they do "alnost no cannery in the north," RIT.
E 240[ Parl ey. ]

8. Hring

Oxnard keeps its own "hiring, recall, and personnel records", RT
p. 42, and although permanent personnel records are kept in
Watsonvi | e, ?* and Watsonville generates-the conputer |ist which both
regions use in determning hiring preferences in accordance with the
Enpl oyee Handbook, See UFW 10, Parley testified that hiring i s done from
“local |ists", RT p. 54. The Enpl oyee Handbook confirms his testinony.
According to the Handbook, "the requirements of individual ranches .
wi || be considered separately,” UFW10, p. 4, which appears to mean that
one does not apply for both Oxnard and Watsonville/ Salinas, but for the
one or the other.

Farley testified that seniority is company wi de, RT p. 54-55, but
given the evidence that hiring is predomnantly local, and there is
little interchange of enployees, as a practical matter, his testinmony
appears to mean little nmore that, as he also testified, an enpl oyee

fired in Oxnard could not work in Watsonville. RT p. 204

“Inits Post-Hearing Brief, Intervenor asserts that "all
personnel files are maintained in Watsonville" Brief, p. 4.
This is not true: all permanent flies are nmaintained nere. RT
p. 331.
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The hiring process works this way: At the start of each season
Ezequiel Flores in the north and Miurray in the south advise Parley of
their prospective |abor needs and; upon receiving approval, begin
hiring.® Applicants nust register "at the personnel office", in the
region where they want to work, RT pp. 54, 68. Upon registration,
they are told when work is to begin, after which they are responsible
to check back every week in order to be hired. RT p. 306-307. Since
regul ar checking is necessary to being hired, it seens reasonable to
conclude that |ocal residence would greatly enhance one's chances of
being hired and UFW 14, the eligibility list for the last election
confirnms this. It shows that of the over 700 enpl oyees enpl oyed
during the eligibility period in Oxnard, less than a dozen |ived
outside the local area® and that of the approximately 600 enpl oyees in
the Watsonville/ Salinas area, only one enployee |ived outside the

Wat sonvi | | e/ Sal i nas area and he cane from Berkel ey.

2| mght add that, just as Parley nust siPnaI hi's aPprovaI for the normal
hiring process to begin, he nust approve all use of |abor contractors,
whether in the north or the south.

% Farley testified that the enployees on UFW 14, pp. 1-10, who worked in
LOG 22 worked in Oxnard. O the over 700 enpl oyees |isted as working in
LOG 22,1 count only Sanuel Otiz Merino (Watsonville), Anparo Merino
(Watsonville), Gabino Torres (Fresno), Maria Reina Torres (Fresno),
Alfredo Aviles (Fresno), Reina C. Carillo (Fresno), Guadal upe Elizarraz
(Fresno), Jesus Tapia (Watsonville) as comng fromother than Oxnard,
Santa Paul a, Port Hueneme, and Ventura.
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9. Interchange of Enployees

Besides the difference in the |abor pool, generally
speaking there is little interchange between the Oxnard harvest
wor kforce and the Watsonville/ Salinas area harvest
wor kf orce and whatever interchange thereis, is entirely
vol untary, RT pp. 130, 132. The Conpany coul d identify only
34 enpl oyees, out of the thousands enployed during the
cal endar year, who worked in both Oxnard and in Salinas.
Se, WAW1S.

10. Rates of Pay

The fact that the | abor pools are separate al so reflects conpany

policy. Pirtle testified that the Conpany structures its pay scales in

order to keep Oxnard enpl oyees fromfollow ng the harvest north to the

Vt sonvi |l | e/ Sal i nas area:

"We try to equalize wages primarily in order to keep the

Oxnard from having people leave early to come up north. |

we do have people who migrate with the season. And we typically

find Oxnard operation is short handed late in the season

if there's no reason to go to Watsonville, they clearly

wouldn't." RT p. 391.
However, he enphasized that in order to do so, the conpany strives for

what he called wage parity by which he neant that an Oxnard paycheck

woul d be roughly the same as a \Watsonville/Salinas area paycheck for the

sane nunber of hours.
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Wage rates are different north and south, as the follow ng

chart, drawn from UFW 17, reveals:

JOB FUNCTI ON WATSONVI LS/ SALI NAS OXNARD RATES
RATES
Harvest foreman 59. 80 $8. 00
Aast . Forenan $8. 25 $7.50
Qualitv Checker $9. 00 $9. 00
Puncher s $7.70 $6. 85
Asst. Puncners
(nard Only) A AL
Truck Drivers $7.70 $7. 70
Forklift Drivers $7.70 $7.50
St ackers $6. 50 $6. 75
B cker-Hurl v $6. 50 $6. 00
Pi cker- Standard and
Consurer %4 RO/ hr + & 75* 4 50/hr + & RO*
A cker - Sysco $4. 60/ hr + $. 85* b4. 50/ hr_+ $. 70*
B cker-S em $4. 60/ hr + $1. 00* $4.50/hr + $. 85*
B cker - Export $4. 60/ hr + $2. 10* $4.50/hr + $2.10*
P cker - Gannery $2.00/ hr_+ $.10* $2.00/hr + $. 10*
% rray explai ned tnat When work 1s sl ow at the beginning of The season
the conpany pays hourly, but as the 'harvest picks tup', The conpany
swi t ches to an |ncent|ve s sten1 consisting of an hourly ratehglus
nuch per tray. T p.. see al so, RT p. 115 [Farley]
eflected inthe chart |s a n1n|nun1%uarantee when the conpany makes the
shift to incentive pay. See, RT p. 115 [Farley]

Except for the cannery rate, all the harvest rates are higher in
the Watsonville/Salinas area than in the Oxnard area. Pirtle explained
that, despite receiving generally |ower rates for the same work,
enpl oyees in Oxnard could receive roughly simlar pay for the sanme
nunber of hours as the Enployer's Watsonville/Salinas enpl oyees because

they could harvest nore in a shorter period of time, RT p. 403.%

Inits Post-Hearing Brief, the UFWcontends that workers achieve
greater speed because, annng ot her reasons, Oxnard plants four rows in
a bed instead of two, as the Company does in the Watsonville/ Salinas
area. Pirtle, however, resisted anK correl ation between "acreage" and
gross pay. Rather, he attributed the Oxnard worker's ability to equa
the wages of his northern counterpart to the fact that a harvester can
pick more fruit in a shorter period of tune because the grow ng cycle
I's shorter in Oxnard than h is in Salinas. RT pp. 405-6 Martin
Vasquez appeared to provide another reason why hourly wages in Oxnard
could be so simlar to those in the north when he testified that that
one can pick cannery "easier", and there is
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11. Local Discretion

Mirray does not nave independent responsibility for
setting wage rates. Rather, at the beginning of every
season, he researches the conmpetition for pay rates, takes into
account the job itself, and reconmends |ocal rates to Watsonville.
Farley, Pirtle, Thorne and Libby Mne | ook at his reconmendati on.
Wiile Parley testified that Mirray's recommendations woul d be wei ghed
heavily, he also insisted they woul d not be accepted autonatically,
RT p. 72. Mirray could not recall his entire wage package being
rejected although he did recall that some of his recomrendations were
rej ected apparently because he was recomendi ng hi gher wages than the
conmpany was paying in Watsonville. RT pp. 349-351.

Al'l Seasonal Enployees are governed by the rules contained in
t he Seasonal Enpl oyee Handbook, UFW 10, which covers Hring and
Recal | Procedure, Wrk Rules, Benefits, Leave of Absence Policy,
Gievances and the |ike.

Not surprisingly, the parties enphasize different aspects of
t he Handbook in their characterizations of the Conpany's |abor
relations policy. |In general, the Enployer and the Commttee

enmphasi ze the uniformty of the rules

obviously nore cannery pick in Oxnard. RT p.435. However, he
| medi ately shied away from generalizing too broadly and | make no
finding on the issue.
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thensel ves while the UFWenphasizes the amount of discretion
remtted to local foremen or supervisors in applying them For
exanpl e, where the Conpany points to Parley's role as the fina
arbiter of all grievances, the UFWpoints to the ability of either
| ocal foremen at the Step 1 level and Ranch Managers at the Step 2
level to settle thembefore they reach Parley; where the Conpany and
the Commttee point to Parley's role in all termnations and
suspensi ons, the UFWpoints to the authority of local crew foremen to
enforce quality standards and to inpose progressive discipline; where
the Conmpany points to its uniformstandards of conduct, the UFW
points to the authority of foremen to interpret them

I ndeed, so thoroughly has the UFWm ned the Enpl oyee Handbook for
exanpl es of local discretion that to repeat all it has discovered woul d
unduly burden this decision. | wll content nyself with including the
general |anguage fromthe Handbook as illustrative of the kinds and

anount of discretion possessed by Mirray and his forenen:

a. The Ranch Manager is in charge of the ranch's daily

activities.

b. The crew foreman is in charge of the crew and directs

its activities. The primary responsibility is the quality of

the pick and production of the crew, and ensuring that all ripe

fruit is picked.

c. The punchers are responsible for quality inspection on

all crates presented.
Handbook, WFW10, p. 8
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B. CONCLUSI ONS

| find fromthe foregoing 1) that Goastal exenplifies a high
degree of admnistrative centralization; 2) that, while rmany | abor
rel ations decisions are subject tothe ultimate control of Parley,
i ncl udi ng the nunber of enpl oyees to hire, when to begin hiring, the
wages to be paid, all termnations and suspensi ons and what ever ot her
disciplinary natters may be appeal ed to him a great deal of day-to-
day discretionin labor natters is lodged in Mirray, who al so
ef fectivel y recoomends nost wages, and in local forenen, who not only
enforce qual ity standards, but al so routinely deci de, anong ot her
things, whether or not to grant | eaves of absences or to initiate
discipline; 3) thereis little conmon supervision of the enpl oyees in
the two regions; 4) that, except for the type of pick, which | do not
regard as of naj or inportance, the nature of the work perforned is
simlar; 5 that knard enpl oyees typical ly receive | oner hourly or
pi ece-rates than sonvill e/ Salinas enpl oyees in the context of the
conpany' s striving to keep the | abor pools separate; and 6) that other

terns and conditions of enpl oynent are pretty nuch the sane.
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V. ANALYSI S
A. The Standards Qutlined

Uhder the National Labor Relations Act, the national Board has the
authority to decide "in each case, whether, in order to assure to
enpl oyees the fullest freedomin exercising the rights guarant eed
under [the] Act, the unit appropriate for the purposes of collective
bargai ning shal | be the enpl oyer unit, craft unit, plant unit", 29 USC
Sec. 159(h).

Since the national Act specifically permts the Board to
certify plant-wide, or, in the language of this case, single-
| ocation, units, under that Act having two separate units, would be
the prima facie correct choice. Dixie Belle MIIls, Inc. etc (1962)
137 NNRB 629. So strong is the presunption that single |ocation
units are appropriate that it nust be overcone even when two plants
of the enployer are |ocated some 200 feet apart fromeach other, See,
e. g. The Kendall Conpany. (1970) 184 NLRB 847.

A presunption that, absent other considerations, woul d operate
to nake two units out of a single enployer's fields nerely because they
were separated by a wde country road, woul d obvi ously not do under our
Act, and it is clear that the Legislature intended to prevent the
proliferation of units that would flowfromit. Mssing fromour Act,

t hen,
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is any |anguage that would divide enployees by skill or
plant (field) and the Board has been given discretion to
divide an enployer's enpl oyees only where, as here, they
are located in two or nore non-contiguous areas.?

In the earliest unit cases arising under our Act, the Board clearly
recogni zed that the discretion it possessed in such cases was anal ogous
to that possessed by the NLRB in nulti-location or nulti-plant cases

The Enployer's farmng operations are in California are
conducted in four valleys separated fromeach other by distances
up to several hundred m|es. There is no dispute that these
val l eys constitute separate and non-contiguous geographic areas
in relation to one another. Hence, the Board nust determne the
appropriate unit or units.

In naking that determnation it is appropriate to | ook for
gui dance to decisions of the National Labor Rel ations Board
in cases involving choice between single |ocation and
mul tiple |ocations of the same enpl oyer.

Bruce Church, Inc. (1977) 2 ALRB No. 38, at p. 4
Borrowing fromthe national Board, the Board identified a variety

of factors that it considered relevant to determning the appropriate
unit when an enpl oyer operates in non-contiguous areas:

NLRB decisions yield a nunber of factors which that agency
has relied upon in determning unit

® There is one hol dover in our Act of something like a single plant
"presunmption,” although it is expressed in terns of non-contiguity. The
Legi sl ature has ?iven the Board discretion to create a separate unit of
an enpl oyer's of f-the-farm packing shed, that is, to treat the shed as
non-cont 1 guous, no matter how close the shed is to the fields. See,
Statenent of Intent, Hearing before Senate Industrial Relations

Conmi ttee, My 21, 1975.

38



appropriateness. These include: (1) the physical or geographical
| ocation of the locations in relation ,to each other [Cte]; the
extent to which admnistration is centralized, particularly wth
regard to labor relations [Cite]; (3)the extent to which
enpl oyees at different |ocations 'share comon supervision [Cite];
(4) the extent of .interchange anong enployees from location to
location [Cite]; (5) the nature of the work performed at the
various locations and the simlarity or dissimlarity of the
skills involved [Cite]; (6) simlarity of dissimlarity in
wages, hours, and other terms and conditions of enploynment [Cite];
and (7) the pattern of bargaining history among enployees [Cite.]
2 ALRB No. 38, at p.5
In setting forth these factors, the Board was careful to point
out that unit determ nations under the Act were not to be approached in
a mechanistic way, so that, for exanple, the factors of centralization
and simlarity of work which | have found to be present in this case,
woul d not always trunp any other factors or any conbination of factors:
“there is no "rigid yardstick" for determ ning the-appropriateness of a
unit [and] no single criterion is determnative . . . what may be
determnative in one situation may not be determ native in another,”
Bruce Church, p. 3; the goal in all cases is to assure stable
col lective bargaining relations. John Elmore Farns (1977) 3 ALRB No.
16.
In the earliest cases to apply the Bruce Church criteria, the Board
found single-statew de units appropriate, only where the evidence showed

that, besides



the high degree of admnistrative centralization, which we find in this
case, the enployer's enpl oyees, followed the harvest fromone location to
anot her .

Thus, in Bruce Church, the Board found that out of approximately
1700 enpl oyees, nearly 60% worked in two of the four valleys farnmed by
the enpl oyer and nearly 25%worked in at |east three valleys.
I ndi vidual s who desired full-time year round enpl oynment noved from
valley to valley with the season, as did supervisory personnel
including the same general nanager, who oversaw the work at al
| ocations, and a substantial amount of equi pment travelling between the
valleys. In Bud Antle, 3 ALRB No. 7, at p. 4, andinJ. R. Norton, 3
ALRB No. 66, at p. 6, it was simlarly shown that there was a year round
i nterchange of nost enpl oyees, supervisors and equi pment.

By way of contrast, in Mke Yurosek (1978) 4 ALRB No. 54, the
Board found a separate unit of the Enployer's El Centro harvesting
enpl oyees appropriate when: a different manager controlled |abor
relations in El Centro than controlled the Enployer's "northern"
operations, enployees in El Centro received different wages and benefits
than did their northern counterparts, there were different jobs in H
Centro than in the north, different foremen worked north and south, and

enpl oyees had separate area seniority. These
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factors were held to outwei gh considerable admnistrative
centralization, including centralized crop and acreage deci sions, as
wel | as collaboration in the setting of wages between E Centro's
manager and the Enployer's northern nanager.

After several years of applying this manifold approach, in 1983
the Board introduced a so-called |egislative preference for single
statewide units as a starting point in unit analysis. In the first
case to identify such a preference, the Board found a single unit
appropriate on the basis of considerable centralization, integration
of operations, and uniformbenefits, but relatively little overlap in
job functions, no common supervision, separate hiring, different
wages, and a Union majority in one part of the unit and a No-union
mpjority in the other part. Prohoroff Poultry Farms (1983) 9 ALRB
No. 68

In view of the differences between the statew de units found
appropriate in the Board's earlier cases and the statew de unit found
appropriate in Prohoroff, it is difficult not to conclude that the
presunption was a potent factor in the Board's determnation
Nevertheless, it was clearly not the only one for, in addition to the

ot her
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factors recited above, the Board al so enphasized the fact

that no other union was conpeting for a snaller unit.

For present purposes, the inportance of the presunption was
underscored by two decisions, the' first, a few nonths after Prohoroff
I ssued when, without resort toit, the Board found separate units
appropriate where, as here, there was simlar work, but no interchange
of enpl oyees, Exeter Packers, Inc. (1983) 9 ALRB No. 76, and the
second, a year later, when the Board found a statew de unit appropriate
despite considerabl e distance between the two |ocations, relatively
little interchange of enployees, the lack of any previous bargaining
history favoring an enpl oyer-wide unit, and different work being
performed at the different |ocations. The Board nevertheless held a
statewi de unit appropriate, relying on the presunption, but also the
fact that simlar skills were needed in both |ocations and there was
both comon supervision and comon control of |abor relations. Ceam of
the Crop (1984) 10 ALRB No, 43, at p. 4.

B. The Standards Applied
1. The Effect of the Presunption

The Committee and the Enployer argue that the presunption, aided by

the proof of centralization, argue for a single statewide unit. For its

part, the UFW
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recogni zes the exi stence of the presunption, but argues for

separate units based upon all the facets of |oca
di scretion possessed by supervisors or foreman, the lack of interchange
among supervisors and enployees, the different : electoral majorities,
north and south, and the differences in wages.* Thus, if the Enployer
and the Committee may be said to concentrate on the head, the UFW
concentrates on the extremties. It is apparent fromthe Board' s cases
that | have outlined above that, utilizing the presunption, a statew de
unit would be appropriate; without the presunption, although Board cases
incline towards separate units, the matter nust still be analyzed in
accordance with the ordinary Bruce Church criteria.

Since | have found no case in which our Board has discussed what
Is required to swng the balance away fromthe preference for a statew de
unit,3® | will consider the matter in terms of basic principles of unit
determnation. The goal in all unit determnations is to pronote stable

col l ective bargaining relationships, for "if the unit

21 should note that the UFWal so argues that the job skills are
different, north and south, relying on die enphasis on cannery in die
south, die lack of cane berries in die south, and differences in sone
of the job classifications. On this record, | do not find significant
differences in skills between fresh nmarket and the other packs. Since
all the enployees of the enployer are included in whatever unit is
deenmed appropriate, the fact mat some job classifications may be
different between the two regions does not seemto nme to be very

i nportant.

*Indeed, it is not even clear "what sort of presunption the Board has
created. Although it appears grounded in policy, fromdie way it is
depl oyed, as Slnp|ﬁ one of die factors (none of which |s_detern1na;|ve?
to be weighed by the Board, albeit heavily, along with die conventiona
nul ti-location criteria, it does not seemto be one dial affects die
burden of proof.
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determnation fails to relate to the factual situation within which the
parties nust deal, efficient and stable collective bargaining is
undernined rather than fostered,” Kal amazoo Paper Box Corporation, (1962)

136 NLRB 134, 137:

[In exercising our discretion,] the Board nust maintain
the two-fold objective of insuring to enployees their rights to
self-organization and freedom of choice in collective
bargaining and of fostering industrial peace and stability
t hrough collective bargaining. In determning the appropriate
unit, the Board delineates the grouping of enployees wthin
whi ch freedom of choice nust be given collective expression. At
the sane time it creates the context within which the process of
colective [sic] bargaining nust function. Because the scope
of the wunit is basic to and permeates the whole of the
col lective bargaining relationship, each unit determnation, in
order to further effective expression of the statutory
purposes, nust have a direct relevancy to the circunstances
wi thin which collective bargaining nust take place. John Elnore
Farnms, (1977) 3 ALRB No. 16, at p. 4, citing Kal amazoo Paper Box,
| bi d.

VWil e our Board has not el aborated upon this theme, early NLRB unit
cases make it clear that this can only be achieved by placing enpl oyees
with the same interests in collective bargainingina unit:

The chief object of the Board . . . is to join in a
single unit only such enployees, and all such enployees, as have
a nutual interest in the objects of collective bargaining. The
appropriate unit selected nust operate for the nutual benefit of
all the enployees included therein. To express it another way,
is there that community of interest which is likely to further
har noni ous organi zation and facilitate collective bargaining?



NLRB Second Annual Report (1937) p. 125.%

Thus, the "comunity of interest* sought by the Board refers not merely
to the enployees' interests as enployees in the objects of collective
bargaining, but also to their interests in self-organization. This
latter factor, which came to be called the extent of organization, was
often relied upon by the national Board to the exclusion of all other
factors in making unit determnations. See, German, Basic Text on Labor
Law pp. 72-73

In 1947, Congress elimnated the extent of
organi zation as the sole criterion for determnation of the appropriate
unit by amending section 9 (b) to read, as it now does, that "in
determning the appropriate unit for collective bargaining the extent to
whi ch the enpl oyees Lave organized is not [to be] given controlling
wei ght." However, cases after the enactnent of 9 (b) nake it clear that
the national Board may consider the extent of organization in defining
an appropriate unit, provided there, are other factors that play a
significant role inits conclusion. Beck Corp. v NLRB (9'" Gir. 1978) 590
F2d 290.

Qur Act, of course, contains no |anguage |imting how nmuch wei ght

the Board may assign the extent of

| should note that the United States Supreme Court has specifically
approved reliance on NLRB Annual Reports as the repositories of the
Board's "cunul ative experience" in unit cases. NLRB v. Metropolitan Life
I nsurance Co. (1965) 380 US 438,444, at n. 6.
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organi zation, fromwhich | take it that the Board has discretion

about how to assess its inportance.

C. The Presunption QOvercome

| think it fair to say that no one who has followed the course of
events at Coastal Berry over the last few years can fail to be struck by
the hostility between the group of enployees that have organized as the
Commttee and the UFW The hostility is so great that, even if (having
| ost the election in the north) the UFWs margin of victory in Oxnard
were | arge enough to have carried the election statew de, inclusion of
the anti-UFWWatsonville/ Salinas enployees in a unit represented by the
UFWwoul d have been a recipe for mschief: the pro-UFWand anti-UFW
enpl oyees sinply do not have that "community of interest which is likely
to further harmonious organization and facilitate collective bargaining
harmoni ous interests.” Since the effect of the presunption is to make a
statew de unit appropriate before the voting even begins, where it can
be shown that the appropriateness of such a unit depends upon which
organi zation won the election, it follows that the presunption has been

over cone. >

%2 Before leaving this point, | should address one further argument made
by the Enployer that the Supreme Court decision in Vista Verde Farnms
ALRB (1981) 29 Cal 3d 307 at 323-24, supPorts a finding of a statew de
unit. The Court's discussion about why [abor contractor enployees are

included in the same - that is, in a wall-to-wall - unit as other
enpl oyees refers to the matter of unit conposition, not the matter of
unit determnation. A sinple exanple will illustrate the difference.

Suppose a unit of an enployer's
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However, in view of the Conmttee's present, and the Enployer's
slightly more enduring, insistence on a statewide unit, it remains to
determ ne whether the record ot herwi se shows a sufficient comunity of
i nterest anong the enpl oyees of the Enployer to warrant certifying the
Comittee as the collective bargaining representative of all the
Enpl oyer's agricultural enployees in the State of California ®

D Qe Lhit or Two

F nal determnation of the appropriate unit nust now proceed
under the Bruce Church (or NLRB single location) criteria. As |
have already indicated, critical in finding statew de units in early
ALRB cases was the fact of enpl oyee interchange and common
supervi sion; indeed in Bruce Church, Antle, and Norton, the
Enpl oyer' s work force resenbl ed nothing so nuch as a travel ling
arny, conducting operations nowin one area and then another. In
Yur osek, however, where the |ack of enpl oyee interchange and conmon
supervision did not present the picture of a unified, nobile force,

separate units were found appropri ate.

enpl oyees in Fresno County only is determined to be appropriate. Under
the certification, the enPloyer nmust bargain over the wages to be paid
its labor contractor supplied enployees in Fresno. It is under no
obligation to bargain over contractor suEplled enpl oyees in Inperial,

even though they are also enployees of t | oyer.

% On this record, the question,” If the UFVVhad mon a statew de el ection,
shoul d the northern enpl oyees be included in the unit?, is not
symetrical to the question, Is a statew de unit approprlate with the
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Under recent NLRB unit cases, it has been simlarly held that the
lack of significant enployee interchange between two groups of the
enpl oyer' s enpl oyees "is a strong indicator” that the enpl oyees enjoy
a separate community of interest, Executive Resources Associates (1991)
301 NLRB Nb. 50, for "the frequency of enployee interchange is a
critical factor in determning whether enpl oyees who work in different
[groups] share a 'community of interest' sufficient to justify their
inclusion in asingle bargaining unit." Spring Gty Knitting Co. v
NLRB (9'" Gir. 1981) 647 F2d 1011, 1015. Reinforcing lack of
enpl oyee interchange as a factor in this case is the difference in
wages between the north and the south and Coastal's own
determ nation to keep the [abor pools separate by discouraging the
northern mgration of its Oxnard enpl oyees.

Simlarly, in Esco Corp. (1990) 298 NLRB No. 120, centralized
adm ni stration and centralized |abor relations policy, including the
power to hire, fire and discipline, (which Parley possesses, were
held not to warrant a multi-location unit when there was not only no

i nterchange of enpl oyees, but also not even any significant contact

Comminee' s having won the statew de el ection? W know | ess about the
extent of organization in the south than we do about the extent of
organi zation in the north.

48



bet ween enpl oyees at the different |ocations. See al so, Qourier
Dspatch Goup I nc. (1993) 311 NLNRB Nb. 72.

Wth, the different union majorities reflected in the
Individual tallies,® added to the differences in the | abor pools and the
degree of autonony possessed by the various Regional Mnagers, | find
the separate geographi c areas | ack the requisite community of interest

to constitute a statewde unit.

i\l td"maﬂ Q\

THOVAS SOBEL
I NVESTI GATI VE HEARI NG EXAM NER

DATED. March 6, 2000

% Committee Counsel sought to introduce evidence from Conmittee
supporters concerning their desire for a single statew de unit |
rejected the evidence. Like the NLRB, our Board has al ways regarded the
results of a secret ballot election as the only reliable evidence of
enpl oyee desires and it does not accept subjective evidence on questions
i nvol ving freedom of choice. Ideal Laundry and Dry Ceaning, (1963) 152
NLRB 1130, at n. 5, Triple E Produce Co. (1991) 17 ALRB No. 1.
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