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CEQ 9 ON AUTHR 2 NG BLECTT ON
On February 26, 1999, General Teansters Vérehousenen &

Hel pers Lhion, Local 890 (Teansters or Lhion), filed a petition wth
the National Labor Relations Board (NLRB or National Board) seeking to
represent the enpl oyees of Associated-Tagline, Inc. (Tagline or
Enpl oyer). The NLRB conducted an el ection on April 6, 1999, in which
he Lhion received a ngjority of the valid votes cast and was certified
by the National Board.

O Aporil 1, 1999, the Teansters filed a petition wth the
Agricultural Labor Relations Board (ALRB or Board) in which it sought

to represent a bargaining unit conprised
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solely of the agricultural enpl oyees of the sane Epl oyer, nanely the
so-cal l ed "application" enpl oyees. No el ection was held as the
Regional Orector of the ALRBs Salinas region dismssed the petition
because he assuned that the NNRB s certification, which included the
appl i cati on enpl oyees, prevented the ALRB fromasserting jurisdiction
over any of their work.

Pursuant to the Lhion's request that we review the Regional
Drector's dismssal, we did so by first directing an evidentiary
hearing in order to examne whether any of the work of the application
enpl oyees, as the Lhion contends, constitutes enpl oynent in
agriculture. Wre that the case, they could not be covered under the
National Labor Relations Act (NLRA or National Act) for that portion
of their work and therefore an el ecti on shoul d have been hel d under
the authority of the Agricultural Labor Relations Act (ALRA or Act).
h August 19, 1999, followng the taking of testinony fromall
parties, Investigative Hearing Examner (IHE) Douglas Gl | op i ssued
the attached deci sion in which he found that the application enpl oyees
were engaged in agriculture when working in the fields of Tagline' s

grower-custoners. The Enployer tinely filed exceptions to the
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| HE s recomnmended deci sion wth a supporting brief and the Teansters
filed a response brief.

The Board has considered the IHEs decisionin light of the
record and the briefs of the parties and has decided to affirmthe
rulings, findings, and conclusions of the IHE to the extent
consi stent herewth, and to direct the Regional Drector to conduct an
el ection should the Lhion again file a petition for certification
seeking to represent the application enpl oyees to the extent they are
engaged in field work in accordance wth this decision.

Associ ated-Tagline, Inc. has been in operation since about
1940 wth relatively no change in the overal| nethod of production or
servi ces provided. The Ewpl oyer blends fertilizer conponents, selling
and delivering different fornulas of fertilizer mxes to individual
custoners, including growers, and retail outlets. For this purpose,
it enploys mll and delivery enpl oyees as well as enpl oyees in the
Qnsuner Products Dvision (direct sales of fertilizer). Thereis no
contention that any of these enpl oyees are subject to the jurisdiction
of the ALRA when so engaged.

In question here is the status of 16 additi onal enpl oyees
the Enpl oyer dispatches to work in the fields of various grower-

custoners in and around the Salinas Vall ey.
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Three of these are designated by the Epl oyer as "spreader drivers"
who spread soil anendnents on the custoner's bare | and and the
renai ning 13 as "tractor drivers" who cultivate the land, create
furrows, build up beds and later fertilize the growng plants. The
Enpl oyer refers to all of themas application enpl oyees.

The spreader driver travels fromthe Tagline plant to the
field of a grower-custoner of Tagline in an enpty truck pulling a
trailer which carries the loader. The fieldis bare, not yet ready
for plowng or planting. The driver disengages the trailer fromthe
truck, unloads the | oader, and then utilizes the |atter to | oad the
truck wth the anendnents whi ch have been previously delivered at the
grower's behest. He then drives the truck into the field where he
spreads or disperses the conbi nation of naterial s on bare ground.

During peak season (April through Noventer), he will devote
100 percent of his work tine doing the field work descri bed above,
including the tine required to travel fromthe plant to the first job
at the beginning of the day, to interi massi gnnents, and back to the
plant at the end of the day where, when necessary, he wll adjust and
naintain his field equipnent. A this tine of year, his nornal work

day is 10 to 12 hours long and he wll often
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work a seven-day week, or upwards of 80 hours a week. Dependi ng on
weat her (rain and wnd hi nder spreadi ng operations) and avail abl e
daylight, he continues to performthe sane work two to three days a
week during the Decenber through March of f-season when he averages 40
to 50 hours of work per week.

The other category of field work is assigned to the tractor
dri vers whose work consists of the plowng and shapi ng of raw|and or
the application of dry or liquid fertilizer in either of two distinct
operations, "listing" and "sidedressing.” Listing requires the tractor
driver to carve out furrows and create (build-up) planting beds.
Listing, |ike spreading, takes place prior to planting, but, on
occasion, the drivers nay groom(refine) the beds and fertilize at the
sane tine. S dedressing involves the application of either dry or wet
fertilizer to growng plants. Loaded trucks deliver the fertilizer to
the fields of the grower-custoners wth a tractor in towfor the

purpose of applying the fertilizer.!

No application enpl oyees, neither the spreader drivers nor the tractor
drivers, are involved in the mxing of chemmcal conponents for the
production of fertilizer although, if otherwse idl e during the slack
season because of inclenent weather or the lack of daylight, they nay
bag, |abel, and stack the premxed fertilizer. These latter
assi gnnents do not constitute work in agriculture, (See, e.g. Grnell
Lhiversity (1981) 254 NLRB 110; Rod MLel lan G. (1968 172
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Section 2(3) of the NLRA excl udes fromits coverage "any

i ndi vi dual enpl oyed as an agricultural laborer." S nce 1946, QGongress
has annual |y reaffirned the exclusion for agriculture under the
National Act by adding a rider to the NNRB s appropriati on neasure
providing that no part of the appropriati on should be used in
connection wth bargaining units of "agricultural |aborers" as
agriculture is defined in section 3(f) of the Fair Labor Sandards Act
(ASA 29 USC section 203(f).) Section 3(f) of the HLSA in part,
defines "agricul ture" as includ ng:

the cultivation and tillage of the sail...[and the]

cultivation, growng, and harvesting of any agricultural or

horticultural commodities...and any practices...perforned by

afarner or on afarmas anincident to or in conjunction
wth such farmng operations.... (29 US C section 203(f).)

In Farners Reservoir & lrrigation . v. MGnb (1949) 337

US 755, 762-763 [69 S Q. 1274, 1378], the Lhited Sates Suprene
Qourt broadened the ALSA definition of agricul ture by expl ai ning that
agriculture consists of two branches, prinary agricul ture and

secondary agri cul ture:

N.RB 1458; MGonib v. Super-AFertilizer Wrks (1948) 165 F.  2d 824.)

25 ARB No. 6 6



As can be readily seen [the definition of agriculture] has two
distinct branches. Hrst, there is the prinary neani ng.
Agriculture includes farmng in all its branches. Certain
specific practices such as cultivation, tillage of the soil,
dairying, etc., are. listed as being included in this prinary
neani ng. Second, there is the broader neaning. Agriculture is
defined to include things other than farmng as so illustrated.
It includes: Any practices, whether or not thensel ves farnng
practices, which are perforned either by a farner or on a farm
incidently [sic] to or in conjunction wth "such" farmng
oper at i ons.

There shoul d be no dispute that when spreadi ng anenities
on bare ground, plowng the fields, creating planting beds, carving
out furrows, and applying fertilizer to growng plants, the
appl i cation enpl oyees are engaged i n actual and direct farmng
activities —functions that are an established part of agriculture and
necessary to the proper grow h and devel opnent of the agricul tural
commodi ties produced by the grower-custoner. The spreader drivers, in
enriching the soil and preparing the soil for planting, as described
above, are engaged in the "cultivation and tillage of the sail,"

clearly prinary agriculture. (29 /R section 780.110; Drummond Goal

@. (1980) 249 NLRB 1017, see, generally, 29 (/R section 780. 106-

780.127.) In addition, the creating of furrows and beds and the
fertilizing of growng crops by the tractor drivers alsois prinary

agriculture. (See 29 O/R section 780.112 and
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For purposes of the National Act's agricultural exenption,
it isinaterial whether Tagline is a "farner” wthin the neani ng of
the LSA (29 R section 780.105 (b).) Thus while Tagline nay be
prinarily a conmercial enterprise, that fact does not alter the
agricultural status of its application enpl oyees since it has been
established that all of their field work is work which falls wthin
the prinary neaning of agricul ture.?

In sum we find that the application enpl oyees are
agricultural laborers wthin the neaning of section 2(3) of the NL.RA
(29 UBC 8152(3) (1988)). The fact that they nay perform
nonagricul tural work in the Enployer's plant during the sl ack season
(e.g., the bagging, |abeling and stacking of premxed fertilizer
and/ or occasi onal assistance in the retail division) or the fact that
the Enpl oyer al so conducts a non-farming operation (the bl ending and

sal e of

2 s this Decision was being prepared, the Board recei ved notice that
the Regional Orector of the NLRB for Region 32 issued a decision on a
unit clarification petition filed by the Enpl oyer (Gase No. 32- UG
367). The unit clarification before the N.-RB addressed the i denti cal

I ssue addressed herein, i.e., whether the application enpl oyees engage
inwork whichis agricultural in nature when working in the fields of
their enpl oyer's custoners and, thus, outside the jurisdiction of the
N.RB. V¢ note that the Regional Drector's decision is consistent
wth our decision herein.
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fertilizers), does not change the nature of their prinmary agricultural

vor K.
Accordingly, we conclude that a petition for certification®

by which the petitioner herein nay seek to represent a unit conprised

of all the application enpl oyees of Tagline inthe Sate of California,
to the extent they are engaged in prinary agriculture as set forthin this
decision, wll describe a unit appropriate for collective bargai ni ng under

our Act (Labor Gode § 1156).°

Dated: Decenber 22, 1999

Bt ;:JI \Ws—

EAEMBEA SHRMW Quair

{8 Stocen

MG#PE. B STGKER Menber

W affirmthe | HE s recormendation that the Lhion need not perfect a
new show ng of interest should it file a newpetition for
certification, but note that though the showng of interest submtted
in support of the nowdi smssed petition survives that petition, it is
good only for up to one year fromthe date on which authorizations were
signed. (Title 8 Glifornia Gxde of Regul ations, Section 20300( h)
(1).) Inany event, the eligibility list for a newelection wll be
neasured by the payrol| period imnmediately preceding the filing of a
new petition. (Section 1156.3(a).)

“Lhl ess otherwi se specified herein, all section references are to the
Gilifornia Labor de, section 1140 et seq.
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MEMBER RAMOS R GHARCBON oncurri ng:

| agree wth the ngjority' s finding that the application
enpl oyees are agricultural |aborers, at |east when performng field
work, and are therefore excl uded fromN.RA coverage, as well as wth
the appropriateness of the unit under our Act. | would like to take
this opportunity to address the Enpl oyer's concerns that his policy
argunents agai nst jurisdiction by the NNRB and ALRB over enpl oyees
that performboth agricultural and non-agricultural work have never
been addressed by the Board (Page 7, Line 5 Enpl oyer's Exceptions to
Deci sion of |HE).

h page 7 of his Exceptions brief the Enpl oyer stated

the fol | ow ng:
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Fnally, inits Post-Hearing Brief the Enpl oyer advanced several
inportant policy argunents mlitating against a finding by this
Board of joint or concurrent jurisdiction wth the NRB  For

i nstance, the Enpl oyer noted that if there were two
certifications, the possibility exists that unfair |abor practice
charges could be filed in both agenci es, w eaki ng confusion and
uncertainty in the workpl ace and the wasting of scant public
agency resources. The Enpl oyer al so noted that in the event of a
| abor strike, chaos and uncertainty woul d reign for enpl oyees,
unions and conpanies if there were two certifications and two
contracts. Mass confusion and uncertai nty woul d further result
iIf there were two unions wth two contracts and one uni on went on
strike but the other did not. Neither the strikers nor the

enpl oyer woul d know whi ch set of |aws woul d apply, i.e. the NLRA
or AARA The possibility exists that . enpl oyees woul d be on
strike for only part of the day.

As it pertains to NLRA and ALRA jurisdiction over the sane
enpl oyees, the various scenarios portrayed by the Enpl oyer are
theoretical ly possible and reflect the practical problens for the
admnistration of labor relations. Beginning wth the Gansco deci sion
(Gansco Produce G. (1990) 297 N.RB 905} and continuing wth the
Produce Magic (1993) 311 N.RB 173, and the US Suprene Gourt deci sion
inHlly Farns Gorp. v. NLRB (1996) 517 US 392, 116 SG. 1396, the
ALRB engaged in discussions wth the NLRB and/ or submitted amcus
curiae briefs in attenpts to prevent potential probl ens associ at ed
wth dual function enpl oyees.

The case before us presents a mxed work situati on where

the enpl oyees performboth agricultural and
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non-agricultural work. It is clear that the duties perforned by the
spreader drivers and truck drivers when in the field, fall wthin the
definition of prinary agriculture. The NLRB cannot protect these
workers when performing their duties inthe field. The NL.RB deci sion
in Qaa Sugar M. (1957) 118 NLRB 1442 (cited by the Regional D rector
in Produce Magic) is dispositive. There the Board set forth the
followng rule regarding its jurisdiction over enpl oyees.who perform
both agricul tural and nonagricul tural work:

V¢ now announce the rul e that enpl oyees who performany regul ar

anount of non-agricultural work are covered by the Act wth

respect to that portion of the work which is non-agricul tural .

In sone cases the N.RB can decline jurisdiction. Uhder

Section 14(c)(1) of the NLRA the NLRB can decline jurisdiction where
it determnes that the effect on cormerce of the alleged unfair |abor
practice is insubstantial. The ALRB on the other hand, is given no
such discretion under the AARA To decline jurisdiction over
enpl oyees who clearly performagricul tural work, including mxed work

situations, would result in depriving
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workers of protections enbedded in both Gongressional and
Legi sl ative policies.
DATHD  Decenber 22,' 1999

oy M Airain

IVONNE RAMOS RICHARDSON, MEMBER
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MEMBER BARR G5 oncurri ng:

| joinfully inthe result wich ny col | eagues have reached
inthe lead opinion as it conports precisely wth the hol ding of the
National Labor Relations Board (N.RB) that the application enpl oyees
are engaged in prinary agriculture when performing duties in the
fields of their Enpl oyer's grower-custoners. In viewof this
determnation, it is unnecessary to conment on the off-the-farmduties
of the application enpl oyees because | recogni ze that we are bound by
the NNRBs ruling. Hwever, as guidance for future cases, | am
conpel led to wite separately in order to cite authority for the
proposition that certain non-field duties of the sane enpl oyees nay

al so be subject to the NNRB s exenption for agriculture.

25 ARB No. 6 14



It is nowwell established that both the NNRB and this
Board are required by their respective |egislative bodies to fol | ow
the definition of agriculture as set forth in section 3(f) of the Fair
Labor Sandards Act (29 US C section 203(f), AL.SA) and that both
| abor boards have historically | ooked to the regul ations of the Lhited
Sates Departnent of Agriculture (DA Title 29, de of Federal
Regul ations section 780 et seq., AR when construing and appl yi ng the

ASA (See Wgnan's Food Mrket, Inc. (1978) 236 NLRB 1062.)

Briefly sunmarized, the facts which are pivotal to ny
examnation are as follows. on conpl etion of their initial
assignnents for the day, the spreader drivers contact the Enpl oyer's
plant in order to learn whether they wll fill other field assignnents
in the sane nanner that sane day. They need not return to the plant
between jobs as all the equipnent required to performthe duties is an
enpty truck and loader. At the end of the day, they return to the
plant in order to store the truck and trailer, clean the equi pnent,
nake adj ustnents to the equi pnent as necessary, and performany
nai ntenance that nay be required. They wll al so be responsibl e for
paper work relative to their field duties. The sane routine hol ds true

for the tractor drivers.
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Oh simlar facts, DD woul d consider the application
enpl oyees to be engaged in agricul ture even though they nove fromfarm
tofarm since their work is perforned entirely on farns "save for an
incidental anount of reporting to their enployer's plant.” (OR
780.136.) Thus, even though an enpl oyee nay work on several farns
during a given work week, he is regarded as enpl oyed "on a farni for
the entire workweek if his work on each farmpertains solely to
farmng operations on that farm (R 780.136.) Mreover, "the fact
that a mnor and incidental part of the work of such an enpl oyee
occurs off the farmwlIl not affect this conclusion.” (ld.)
Accordingly, DQ's exenption for agriculture under the national act
wll apply even though "an enpl oyee nay spend a snal | anmount of tine
wthin the work week in transporting necessary equi pnent for work to
be done on farns.” (R 780.131; 780.136.)

Based on the authorities di scussed above, it woul d appear
that in addition to performng actual field work, duties related to
that field work (traveling to and fromthe Enpl oyer's plant and
servicing equi pnent used in the field work) also fall wthin the
national act's exenption for agriculture. The fact that the

appl i cati on enpl oyees nay incidental |y performnonagricultural work in
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the Enpl oyer's plant during the sl ack season (e.g., the baggi ng,

| abel i ng and stacking of premixed fertilizer and/ or occasi onal
assistance in the retail division) or the fact that the Epl oyer al so
conducts a non-farmng operation (the production of fertilizers for
sale to whol esal e and retail custoners) does not change the nature of
their work in agriculture.

DATHD Decenber 22, 1999

(D Bn

CLORMA B, BRRERIOS, MEMEER
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A= SUMMARY

ASO ATED TAQI NE | nc. Gase No. 99-RG2-SAL
(Teansters Local 890) 25 ALRB N\o. 6
Backgr ound

Teansters Local 890 (Lhion) filed a petition wth the National Labor
Rel ati ons Board (NLRB or national board) seeking to represent the

enpl oyees of Associ ated-Tagline, Inc. (Tagline or Enployer). The NLRB
conducted an el ection and certified the Lhion as excl usi ve
representati ve for purposes of collective bargai ning under the Nati onal
Labor Relations Act (NLRA or national act). Manwhile, the Lhion had
filed a petition for certification wth the Salinas Region of the
Agricultural Labor Relations Board (ALRB)'in order to represent
Tagline's agricul tural enpl oyees, nanely the so-call ed "application’
workers. Athough Tagline is a conmercial producer of fertilizer
products for sale toretail outlets and others, including growers, the
onpany al so provi des personnel and equi pnent to performfield work for
grower - custoners such as the application of soil anendnents and
fertilizers as well as the devel opnent of irrigation furrons and
planting beds. The Salinas Regional Orector of the ALRB dismssed the
latter petition because it appeared that the national board had
asserted jurisdiction over all Tagline enpl oyees and the Uhi on appeal ed
the dismssal. The ALRB directed that an evidentiary hearing be hel d
inorder that it nay examne the actual work of the

appl i cation' enpl oyees. Follow ng the hearing, the Investigative
Hearing Examiner (IHY concluded that, as the application enpl oyees
were engaged in agriculture, the ALRB had jurisdiction and therefore
the petition shoul d have resulted in an el ecti on anong t hose enpl oyees.
The Enpl oyer filed exceptions to the | HE s deci si on.

Boar d Deci si on

As athreshold natter, the ALRB noted that since "agricultural

| aborers" are exenpt fromthe coverage «of the NLRA the Gilifornia
Legi sl ature had enacted the Agricul tural Labor Relations Act in order
to provide farmworkers in this Sate wth virtual ly the sane

prot ections



afforded their counterparts in the industrial sector. The issue,
therefore, was whet her the application enpl oyees were engaged in
agriculture and thereby wthin the jurisdiction of the ALRB

Both the NL.RB (by Gongressional action) and the ALRB (by Legislative
direction) are required to define agriculture in accordance wth the
Federal Fair Labor Sandards Act (29 UBO and the interpretive

bul letins of the Lhited Sates Departnent of Labor. (Title 29, (de of
Federal Regulations). (n the basis of such authorities, the ALRB found
that the application enpl oyees, at |east when working in the fields of
Tagline's grower-custoners, were engaged in actual and direct farmng
(e.g., cultivation and tillage of the soil, fertilizing, and the
preparation of seed beds) activities which the US Suprene Gourt has
designated "prinary" agriculture. Enpl oyees engaged in prinary
agriculture are exenpt fromthe NLRA regard ess of whether their

enpl oyer is a "farner.” Accordingly, the ARB affirned the IHE s
finding that the application enpl oyees are agricultural enpl oyees and
directed that an el ection be held should the Lhion again file an
appropriate petition for certification.

o o o

This Gase Sunmary is for infornation only and is not an official
statenent of the case, or the ALRB

o o o
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DOJGEAS GALLAP. A hearing was conducted before ne in the above-capti oned
natter on July 7, 1999, at Salinas, Gdifornia pursuant to Administrative
Qder No. 99-4, issued by the Agricultural Labor Relations Board (ALRB or
Board), in order to deternine whether the Board has jurisdiction over any
portion of the work perforned by application enpl oyees of Associ ated Tagline,
Inc. (hereinafter Enployer). General Teansters Lhion, Local 890 (hereinafter
Lhi on) seeks to represent these enpl oyees under the Agricul tural Labor
Relations Act (Act) for that portion of their work which falls wthin section
1140.4. Based on the testinony of the wtnesses, the docunentary evi dence and
upon due consideration of the parties’ briefs, | nake the 'follow ng findings
of fact and concl usions of |aw

HNJ NG G FACT

The Epl oyer, based in Salinas, Glifornia, is engaged in the
bl endi ng/ nanuf acture and distribution of fertilizer and other soil anendnents,
and provides fertilizer and pesticide application services to various growers
throughout Nonterey Gounty. The Enpl oyer does not grow harvest, pack,
transport or sell agricultural products, does not own or have a financi al
interest inany land used to grow crops and does not finance any agricul tural
operati on.

The Enpl oyer enpl oys about 62 persons, including 16 application
enpl oyees, whomthe Lhion seeks to represent for the agricultural conponent of.
their work, inits petitionfiled wth the Board. Pursuant to a certification

i ssued by the National



Labor Rel ations Board (NLRB) followng an el ection won by the Lhion, the Uhion
currently represents about 42 bargai ning unit nenters, including the
application enpl oyees, at least to the extent they performnon-agri cul tural
work.' The parties are currently negotiating a first collective bargai ning
agreenent for the unit enpl oyees, including the application enpl oyees.

Appl i cation enpl oyees consi st of two sub-cl assifications, tractor
drivers and spreader drivers. As of the hearing, there were 13 tractor drivers
and 3 spreader drivers. The application conponent of both sub-classifications
significantly varies in quantity, depending on the season. The peak, or dry
season, which al so varies, depending on the weather, typically |asts fromMrch
or April until Novenber. This is when the bulk of the Ewpl oyer's application
services are perforned. During the off-peak, or rainy season, substantially
|l ess application work is perforned, due to the rain. Application enpl oyees work
fulltine throughout the year, but put in significantly nore hours during the
peak season.

The tractor drivers usually report to the Enployer’s facility at
the beginning of the day, clock in and inspect their

The NLRB certification includes the application enpl oyees in the
bargaining unit, but does not specifically refer to any distinction between the
agricultural and non-agricul tural conponents of the application enpl oyees' job
duties. The Epl oyer contends that the NNRB certification nullifies any claim
of ALRBjurisdiction, and sets forth argunents concerning the
non-suitability of having the sane enpl oyees represented in two
bargaining units. Inasmuch as the Board has set this natter for
hearing, it has apparently "considered and rej ected those
ar gunent s.



trucks. During the peak season, and on sone dry days in the of f-peak season
they wll performapplication and/ or bed-shaping duties for the Enpl oyer’s
custoners. |If they do not already knowtheir first assignnent of the day,
they, receive this fromtheir supervisor by tel ephone, radio or in witing.
Qnce they receive the order, they foormaline to load up their trucks wth dry
and/or liquid fertilizer and/or pesticides. These products are mxed by the
Enpl oyer, usual ly pursuant to instructions fromthe custoners. The fields
servi ced by the application enpl oyees vary in distance from15 mnutes to 1 1/2
hours driving tine fromthe plant. Generally, at least wth dry fertilizer,
the tractor driver wth the longest drive to his assignment wll be the first
inlineto be loaded Qders callingfor liquidfertilizer generally require
less tine for the truck to be loaded, since it is pre-mxed, and the driver nay
load his truck hinself, instead of raiting for other enpl oyees to do this. The
driver may fuel his truck before he leaves. It was estimated that it takes
one-half to two hours before the | oaded truck | eaves the plant, but no average
tine was provi ded.

Tractor drivers nornal Iy apply soil anendnents to fiel ds where
snall plants are growng and/ or shape the rows in which the plants are grow ng.
(hce they arrive at the custoner's fields, they neet wth the person in charge
to receive instructions as to the work location. The tractors, which are towed
behi nd the trucks, are unl oaded and the shoes are set for the type of work to

be perforned. The shoes nay have to be re-



set if nore than one f-unction is perforned. The tractors are | oaded wth
naterial carried in the truck and, depending on the job, nay have to be
reloaded. In addition, sone tine is spent taking the tractors on and off the
trailers and cl eaning the equi pnent when the job is conpl eted or terninated.

Frequently, tractor drivers wll conplete nore than one order in. a
day, at different |ocations, either because they conplete the first job, or it
has to be termnated due to wnd. The drivers nay conpl ete as nany as five
assignnents in a day. The Enpl oyer nai ntai ns a bonus systemfor different types
of application/row shapi ng work.

Wen nore than one assignnent is conpl eted, this
entails additional non-application tine for driving, instructions from
custoners and shoe setting. |If atractor driver's application assignnents are
conpl eted before 5:00 p.m, for whatever reason, he reports back to the
Bl oyer's facility. In such cases, the driver is usually assigned ot her
duties, such as truck nai ntenance/fueling, the conpletion of paperwork and
delivering naterials to other drivers inthe fields. Tractor drivers
frequently work 12-hour days, 6 or 7 days per week during the peak season.

The spreader drivers duties during the peak season differ in the
followng significant respects. They performapplication work on fields wth
no plants above the soil, do not performrow shaping arid do not apply
pesticides. Instead of tractors, they towloaders behind their trucks, and use

the



trucks to performthe application work.? Instead of |oading (or having their
trucks | caded) at the plant, spreader drivers load their trucks at the fields,
using the | caders, wth naterials nanufactured and delivered to the fields by
other conpanies. Thus, they typically |eave the plant after about IS mnutes
to one hour at the start of the day. It does not appear that spreader drivers
are pai d a bonus based on the type of application work bei ng perforned.

As wth the tractor drivers, spreader drivers spend varyi ng anounts
of tine consulting wth the custoners' representatives, |loading naterial (in
this case fromthe ground into the truck, using the | oader), cleaning and
novi ng equi pnent (i ncluding taking the | oader on and off the trailer) and
driving to other jobs once the first is conpleted or termnated due to w nd.
Soreader drivers al so typically work twel ve-hour days during the peak season, 6
or 7 days per week. n days when their application work ends early, they
performother duties simlar to the tractor drivers, although they are
separat el y supervi sed, and nay be rel eased before 5:00 p. m

(ne spreader driver, called as a wtness by the Lhion, estinated
that both spreader and tractor drivers spend 60%to 70%of their tine "in the
fields" during the peak season. This wtness, however, did not break down his
estinate between the tine spent actually appl ying nateria s and row buil di ng
(for

“Both tractor drivers and spreader drivers nust possess Qass A drivers’
| i censes.



tractor drivers), wth other duties perforned in the fields, including

consul tation, cleaning, |oading and unl cadi ng equi pnent, |oading fertilizer
(for. spreader drivers) and shoe setting (for tractor drivers). Thus, it would
appear that taken alone, the actual application of naterials to fields, and row
bui I ding (by tractor drivers) would account for a sonewhat | ower percentage of
their working tine, but would still approach or exceed a n@ ority, during the
peak season.

Tractor and spreader truck drivers engage in simlar duties in the
of f - peak season when not performng application work. As noted above, they
work substantially fewer hours (al though still 40 to 50 per week) and have
substantially less application work. Equi pnent nai ntenance and repair is a
naj or conponent of their off-peak duties. Qher non-application duties include
driving trucks to another shop, filling boxes wth fertilizer, |abeling,
stacki ng, cleaning and naki ng del i veri es.

Based on the nunier of acres fertilized, average tine to fertilize
one acre (and/or prepare rows) and total hours worked, the Enpl oyer estinates
that tractor drivers spent 40.5%of their working tine performng application
work in 1998, but due to tine spent reloading naterials fromtheir trucks to
ci aocurs (about 20%of the tine the tractors are running), only about 32%was
spent actual |y applying soil anendnents and buil ding rows. The percent age
vari ed substantially fromenpl oyee to enpl oyee, apparently due to differences
in enpl oyee skills and the work assi gnnents. The Enpl oyer concedes that the

per cent age



of application work was slightly lower in 1998, due to an unusually | ong rai ny
season. Athough the Lhion's wtness testified that tractor and spreader
drivers spend the sane percentage of tine inthe fields, it nay be that
spreader drivers work a slightly hi gher percentage of such tine, prinarily
because they do not have to wait inline to be |oaded wth dry fertilizer.?

ANALYS S AND N ONS GF 1AW

In Admnistrative Qder No. 99-4, the Board, citing the Departnent
of Labor Regul ations and N_' RB precedent, held that the application of
fertilizer inarguably constitutes prinary agriculture. Qdearly, the building
and shaping of plant rows constitutes tillage of the soil, and is also wthin
the definition of prinary agriculture. The Board indicated that if a
"substantial" portion of the application enpl oyees’ work fell wthin the
definition of prinary agriculture, it woul d assert jurisdiction over that
portion of the work.

The Enpl oyer contends that all of the other duties perforned by the
appl i cati on enpl oyees are either non-agricultural, or constitute secondary
agri cul ture whi ch, under the circunstances of the Enpl oyer's operations, fall

out si de the

It is difficut to calculate the effect on percentage of worktine
spent actually applying nmaterials to plants and soil, and row building
created by loading at the plant as opposed to loading in the fields. It is
also difficut tocalculate the effect of the possibly earlier rel ease tine
of spreader drivers when they return to the plant fromthe fields before
5:00 p.m since, assuming this does occur, no estinate was given as to the
frequency.



jurisdiction of the Act. The Lhion contends that in addition to the actual
application of materials to the fields, those activities related to that work,
including the pre-trip inspection, |oading equi pnent and cl ean-up, al so
constitute prinary agriculture. For the purposes of this Decision, only the
actual application of naterials and rowbuilding wll be considered i narguabl y
prinary agricul ture.*

The evi dence establishes that, on an annual basis, the percentage
of inarguably agricultural work perforned by the application enpl oyees i s nuch
| ower than contended by the .Lhion in its noving papers, prinarily due toits
failure to account for the rainy season. Neverthel ess, while 10%and 14%have
been found to not satisfy the substantiality test, the case | aw does not
require angority of the tine be spent performng the defined duties, in order
to assert jurisdiction. See Bud Antle, Inc. db/a Bud of Gilifornia. Epl oyer-

Petitioner and General Teansters. Vdrehousenen & Hel pers Lhion. Local 890.

affiliated wth Internati onal Brotherhood of Teansters. AHL.-A Q Uhi on-
Petitioner (1993) 311 NLRB 1352, at pages 1353-1354, and cases cited therein.

Indeed, if both the NLRB and ALRB nay assert jurisdiction over the sane
enpl oyees, based on a split inagricultural and non-agricultural, job duties,

at |east one agency

“The Lhi on does not contend that driving to, fromand between the

fields constitutes agricultural enpl oynent. The

Enpl oyer cites Holly Farns v. N#B (1996) 517 US 392 [152 LRRVI2001] to
support its contention that the application enpl oyees are not agricul tural

| aborers, Holly Farns, however, dealt wth the issue of whether the enpl oyees
were engaged in secondary agriculture and is inapposite to the facts of this
case.



woul d have to be asserting jurisdiction over a non-naj ority
portion of the work, and both woul d be doing so if the duties
were split 50% to 50%

It is concluded that inasnuch as the application enpl oyees, even in
a bel ow average year, spent about one-third of their tine performng duties
whi ch are inarguably agricultural in nature, and for seven or eight nonths of
that year perforned such duties approaching or exceedi ng 50%of the tine, said
enpl oyees are wthin the jurisdiction of the Act for those duties. That the
Enpl oyer nay vol untarily be negotiating wth the Lhion concerning all aspects
of these enpl oyees’ terns and conditions of enpl oynent does not prevent the
Lhion fromseeking a fornal ALRB certification. S nce the enpl oyees work year -
round, and no reason has been shown to proceed otherwse, it is reconmended
that an el ection be conducted at the present tine, and wthout the need for a
new show ng of interest.

Dated: August 18, 1999

DOJAAS GALLCP
| nvestigative Heari ng Exaniner
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	to the extent they are engaged in primary agriculture as set forth in this
	decision, will describe a unit appropriate for collective bargaining under
	our Act (Labor Code § 1156).4
	GENEVIEVE A. SHIROMA, Chair
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