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STATE OF CALI FORNI A
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Enpl oyer, 25 ALRB No. 5

Cctober 22, 1999
and

ROBERTO REYES MAGANA,
Petitioner,
and

UNI TED FARM WORKERS OF
AMER CA, AFL-A Q

Certified Bargaining
Represent at i ve.

e N e N N N N N N N N N N N N N N N

AVENDED DECI S| ON OVERRULI NG PARTI AL DI SM SSAL
OF ELECTI ON OBJECTI ONS

This case is before the Agricultural Labor
Rel ations Board (ARLB or Board) on the United Farm Wrkers of Amrerica, AFL-
AOs (UAWor Whion) Request for Review of the Executive Secretary's order
(attached hereto) partially dismssing the Lhion's el ection objections. A
decertification el ection was conducted anmong the agricul tural enpl oyees of

San denente Ranch, Ltd. (San
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denente or Enployer) on June 18, 1999% resultingin atally of
69 votes for the UFW 135 votes for No Unhion, and 14 Unresol ved
(hal | enged Bal l ots. n June 25, the UFWtinely filed ten
objections to the election. n Septenber 17, the Executive
Secretary issued a Notice setting sone objections for hearing, ?
dismssing sone, and partially dismssing others. O Septenber
21, the UFWtinely filed a Request for Review of the Executive
Secretary's partial dismssal of (hjections Nos. 2 and 9. The
Board has revi ewed the Executive Secretary's Notice in |ight of
the Request for Review and supporting argunents and has deci ded
to overrul e the Executive Secretary's partial dismssal of
(bjection No. 2 and to affirmhis dismssal of (bjection No. 9,
for the reasons stated bel ow

(bj ection No. 2

The UFWal l eges that San denente nmade an il |l egal
promse of benefits when it assured the entire workforce that
all benefit levels would remain in place if the Union were voted
out. Because the Enployer's proposal in contract negotiations
at that tinme was to i npose a cap on enpl oyer contributions to

the nedi cal plan, and

LAl dates hereinrefer to 1999 unless otherw se specifi ed.
2 A hearing before an | nvestigative Hearing Exaniner on the
obj ecti ons which were set is schedul ed to be conducted on
Novenber 3.
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correspondi ngly to increase enpl oyee contributions in the event
of a premumincrease above that cap, the Uhion argues that this
el ection promse offered the workers nore in the way of nedica
plan benefits if they voted out the Union. Declarations of
several workers state that San d enent e nanagenent
representatives told enployees that all their benefits,

i ncluding the nmedical plan, would renain the sane if they voted
against the Lhion. Two declarants stated that during neetings
before the el ection, San denente gave the workers a flyer which
di scussed, anong ot her things, what the Enpl oyer planned to do
w th enpl oyee benefits. The flyer stated, in part, "Qur
intentions are to continue giving you the same benefits if you
vote against the Union." ne of the declarants states that this
promse of benefits was contrary to the Enpl oyer's contract
proposal on the table at that tine, and that the promse gave
the workers the inpression that their benefits coul d be

nmai ntained only by their voting against the certified bargaini ng
representative (URW.

The Executive Secretary dismssed (bjection No. 2 to
the extent that it alleged a promse to maintain benefits in
exchange for enpl oyee support for decertification of the Uhion.
The Executive Secretary reasoned that a promse to nmaintain

exi sting benefits is
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not a prom se of new benefits, but only a promse to maintain
the status quo. (Citing Crown Chevrolet Co. (1981) 255 NLRB
826, fn. 3; B dd, Inc. (1976) 222 NLRB 1315.)

In NLRB v. G ssel Packing Co. (1969) 395 U. S. 575
[89 S.Ct. 1918] (Gissel), the U S Supreme Court held that,
in the course of an organi zati onal canpai gn, an enpl oyer nay
freely communicate to its enployees its views on unions in
general or a particular union, as long as it does not viol ate
the law by including threats or promses.®In B dd, Inc.
(1976) 222 NLRB 1315, the National Labor Rel ati ons Board
(NLRB) held that in the context of a decertification
el ection, an enpl oyer does not prom se new or increased
benefits by advising its enployees that it intends to
mai ntain the status quo under an existing contract. The
enployer in E Gd had promsed that if the union | ost the
el ection, enpl oyees woul d recei ve health insurance conparabl e
to that provided under the existing contract with the union.
The NLRB hel d that the enployer had to the right to assure
its enployees that it would continue to nake conparabl e
paynents to a private plan and that they woul d continue to

recei ve conparabl e health
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coverage. In these circunstances, the NLRB rul ed, the enpl oyer
was not offering or promsing new or increased benefits to the
enpl oyees, but was sinply advising themhe woul d naintain the
status quo.

The situation in the instant case can be
di stinguished fromHE dd. Here, the Enpl oyer was al | egedl y not
just promsing to naintain existing benefits if the enpl oyees
voted to decertify the Uhion. Rather, it was inpliedy
promsing to wthdrawits current proposal to institute a
premumcap on what it woul d pay toward enpl oyee health
benefits. This was nore than sinply promsing to maintain the
status quo, because the status quo included the Enpl oyer’s
intention to inpose a premumcap, and all the enpl oyees knew
this at the tine the Enpl oyer nade its promse. Further, the
| anguage contained in the Enpl oyer's leaflet ("Qur intentions
are to continue giving you the sane benefits if you vote agai nst
the Union.") clearly inplies that the Enpl oyer's promse to
naintain the current benefits (rather than inposing a premum
cap) is tied to the enpl oyees' voting against the Union. A

reasonabl e enpl oyee coul d concl ude that the

% The principles of Gssel are not linited to the organizational
canpai gn context. (Mn River Towing, Inc. v. NRB(3d Cir.
1969) 421 F.2d 1.)
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Enpl oyer was promsing to change the status quo by w thdraw ng
its plan to institute a premumcap on nedi cal benefits in
exchange for a non-union vote by the enpl oyees. The
circunstances are distinguishable fromHE dd and the objection
nakes a prina facie show ng that the Enpl oyer nade an unl awf ul
promse of benefit under the G ssel standard.

Therefore, the Investigative Hearing Examner (| HE)
wll be directed to take evidence on the previously di smssed
portion of (bjection No. 2: Wether the Enpl oyer nade an
unl awf ul promse of benefits when it assured workers that all
benefits would remain the sane if the enpl oyees voted agai nst
the Union, thus inpliedly promsing to withdrawits current plan
toinstitute a premumcap on Enpl oyer contributions to the
Enpl oyer's nmedical plan if the enpl oyees voted to decertify the

Uni on. *

* Menber Stoker woul d affirmthe Executive Secretary's di snissal
of (bjection No. 2. The supporting declarations reflect that

t he Enpl oyer distributed and di scussed a flyer which contained

t he Enpl oyer's view of various issues which had arisen in the

el ection canpaign. The flyer listed various benefits presently
provi ded to enpl oyees, such as vacation pay and nedi cal

I nsurance, bat hroons, and drinking water, and further stated
that the enpl oyees woul d continue to receive these sane benefits
If they voted to decertify the Union. In Menber Stoker's view,
the reasonabl e interpretation of this message is sinply that the
enpl oyees woul d continue to receive all of the |isted categories
of benefits, not that they woul d necessarily remai n unchanged in
all respects. onsequently, Menber S oker believes

25 ALRB No. 5 6



(bj ection No. 9

The UFWobj ects that the Enpl oyer conducted "captive
audi ence" neetings within a period |less than 24 hours prior to
the election. The Union cites Peerless P ywod Co. (1953) 107
NLRB 427 [ 33 LRRM1151], an NLRB case which established a rule
prohi biting enployers or unions from maki ng speeches to nmassed
assenbl i es of enployees within 24 hours of the scheduled tine
for an election.

The Executive Secretary dismssed Cbjection No. 9 on
the grounds that it assuned, w thout discussing the
applicability of the NLRB's rule to ALRB proceedings, that it is
i mproper for an enployer to hold mandatory enpl oyee neetings
within 24 hours of a representation election. The Executive
Secretary notes that the ALRB has never adopted the NLRB's
Peerless Plywood rule. (Citing Dunlap Nursery (1978) 4 ALRB
No. 9.)

W find insufficient declaratory basis for setting
(bjection No. 9. Therefore, we need not reach the issue of

whet her the Peerless Plywood rule is applicable

that, consistent with the facts in El Cd, Inc. (1976) 222 NLRB
1315, the supporting declarations in the present case refl ect
only that the Enployer prom sed to maintain the status quo.
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under the ALRA. The Executive Secretary's decision
to dismss (hjection No. 9 is therefore affirned.

DATEIP. (ctober 22, 1999

lrovoviove A §

GENEVI EVE A. SH ROVA, Chair

ot Lo i

| VONNE RAMOS Rl CHARDSON, Menber

/I/{Ar:fu 3(574?1'@'1
A=

M CHAEL B. STOKER Menber

ARAA BARR G5 Menber



CASE SUWVARY

San d enente Ranch, Ltd. 25 AARB N\b. 5
(URWY Case No. 99-RD 1- EQ( SD)

Backgr ound

Follow ng a decertification election conducted on June 18,
1999, which resulted in a majority for No Union, the United
Farm Workers of America, AFL-CIO (UFW, filed ten election
objections. On Septenber 17, 1999, the Board's Executive
Secretary issued a ruling setting sone objections for hearing,
di smssing sone, and partially dismssing others. The UFW
requested review of the Executive Secretary's dism ssal of
(bjection No. 2, alleging that San C emente Ranch, Ltd.

(Enpl oyer) nade an unl awful prom se of benefits when it assured
enpl oyees that all benefit |evels would remain in place if the
UFW were voted out, and Objection No. 9, alleging that the

Enpl oyer conducted unlawful "captive audi ence” meetings within a
period |l ess than 24 hours prior to the election.

Board Deci si on

The Board overrul ed the Executive Secretary's dism ssal of
(ojection No. 2 and set it for hearing. The Board held that the
UFW had nade a prima facie showing that the Enployer was not
just promising to maintain existing medical benefits if the
enpl oyees voted to decertify the UFW but was inpliedly
promsing to wthdraw its current proposal to institute a

prem um cap on what it would pay toward enpl oyee health
benefits. Thus, a reasonable enployee could conclude that the
Empl oyer was promising to change the status quo by wi thdraw ng
its plan to institute a prem um cap on nmedical benefits in
exchange for a nonunion vote by the enpl oyees. The objection
therefore nade a prina facie show ng that the Enployer had made
an unlawful prom se of benefit under the standard of NLRB v.
dssel Packing Co. (1969) 395 U. S. 575.

The Board found insufficient declaratory basis for setting
(ojection No. 9. Therefore, the Board found it did not need to
reach the issue of whether the "captiye audience" rule adopted by
the NLRB in Peerless Plywood Conpany (1953) 107 NLRB 427 is
applicable under the ALRA. Therefore, the



Board affirned the Executive Secretary's dismssal of
(bj ection No. 9.

This Case Summary is furnished for information only and is
not an official statenent of the case, or of the ALRB.
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SAN CLEMENT RANCH, Ltd,.,
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and
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Petitioner, o

erLilieu Durgajning
Represent at i ve.

PLEASE TAKE NOIl CE

An investigative hearing on the
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of Anerica, AHL-A O (WWor Lhi

Gase N0.99-RD | -EqJ D

NOIN CE G- BLECTI ON ABIECTI ONS
SET FAR HARNG NONCGE GF
PARTI AL O SMSSAL G- (BIECTI NS
NOIM CE G- PPARTUN TY TOH LE
REQUEST FOR RV BW

pursuant to Labor Gode section 1156. 3(c),
| ow ng objections filed by the Lhited FarmVrkers

in the above-captioned natter wll be conducted on

Cctober 27, 1999 at 10 a.m, and on consecutive days thereafter until conpleted in San

Qemente, Gillifornia, to be later noticed by the Executive Secretary. The

investigative hearing shall be conducted i n accordance wth the provisions of Title 8,

Glifornia Gde of Regul ations, section 20370. The Investigative Hearing Examner shal |

take evidence on the followng issues raised by the allegations in the obj ections

petition:

(bj ections Nos. | and nto the extent they allege that the Enpl oyer advi sed

enpl oyees that in the event they voted to oust the i ncunbent Uhion, the Enpl oyer woul d

institute a new conpl ai nt procedure under whi ch enpl oyees coul d present their probl ens
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directly to specific managenent official s. (See Sel krik Mettal bestos

(1996) 321 NLRB 44 in which the national Board held that a promse to develop a
grievance procedure may be a prohibited promse of benefits if it is |inked
to the election results.) Accordingly, hearing is necessary to determne
whet her, based wupon the Enployer representatives' statenents, unit
enpl oyees reasonably believed that a new conpl aint procedure represented a

benefit obtainable only in the event the Union was def eat ed.

(bj ection No.IlIl, which alleges that the Enpl oyer engaged in
"direct dealing" wth enployees. As a general rule, "direct dealing" wth
enpl oyees nay be found where an enployer has w thdrawn recognition from
the incunbent union or did in fact deal directly wth enpl oyees concerning
their terns and conditions of enploynent. (See, e.g., Mdern Merchani zing
(1987) 284 NLRB 1377.) Declaratory support establishes that the Enployer

and/ or its spokespersons addressed enpl oyees on several occasions in order

to announce that the Enployer's son was now stationed on the premses for

the purpose of being available to enployees in order to address "any

problens" they may have. Wile such conduct wll be considered as a
potential promse of new benefits under (bjection No. 1, it nay also be
considered as a form of present "direct dealing" in contravention of the
Enpl oyer's continuing obligation to discuss such matters only wth its

enpl oyees’ certified representati ve.

(bjection No. V, insofar as it is alleged that the Conpany
provi ded assistance to enployees seeking to perfect a decertification
petition. It is inpermssible for an enployer to actively solicit,
encour age, pronote or provide assistance in the initiation, signing or

filing of an enployee petition seeking to decertify an incunbent

bargai ning representative. (See, e.g., Central Washington Hospital (1986)

279 NLRB 60; P ace Tovota. Inc. (1974) 215 NLRB 395) Since declarations in

support of the objection describe efforts by fell ow
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enpl oyees to obtain signatures on a decertification petition prior to work in the
enpl oyee parking lot, as well as during breaks including lunch time, there is no
showing that the Enployer initiated the decertification effort. However, those sane
decl arati ons suggest that the signature gatherers, wthout intervention by Conpany
supervisors or forenen, drove private vehicles onto Conpany premses in violation
of an alleged Conpany rule which prohibits the use of such vehicles during work
time and thereby rendered assistance to the decertification effort.

ojection No. VI which alleges that, on the day of the election,
the Enpl oyer directed one enpl oyee to renove a UFWflag fromhis private vehicle
in the enployee parking lot and directed another enployee to renove the UFW
button he was wearing and whether such conduct is inpermssible and, if so,
did such actions reasonably tend to interfere with enployee free choice.

(Republic Aviation Corp. v. National Labor Relations Board (1945) 324 U S. 793,

Control Services (1991) 303 NLRB 481: Nordstrom Inc. (1982) 264 NLRB 698)

ojection No. VII insofar as it alleges that the Enployer
m srepresented the UFWs wage proposal in flyers distributed to numerous
enpl oyees by contending that the proposal would actually result in a |loss of
earnings to enpl oyees due to deductions for Union dues. (See, generally,

Hol | ywood Ceram cs Conpany. Inc. (1962) 140 NLRB 221 Shoppi ng Kart Food Market.

Inc. (1977) 228 NLRB 1311; Ceneral Knit of Galifornia. Inc.(1978) 239 NLRB 619:

Mdl and National Life Insurance Co. (1982) 263 NLRB 127)

PLEASE TAKE FURTHER NOTI CE that the foll owi ng objections are

di sm ssed.

(bjection No. Il is dismssed insofar as it alleges that the Enpl oyer
promsed to maintain benefits in exchange for enpl oyee support for
decertification of the incunbent Union. A promse to naintain existing benefits is

not a promse of new benefits; it is only
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a promse to maintain the status quo. (G own Chevrolet Co. (1981) 255
NLRB 826, fh.3; EH Gd. Inc. (1976) 222 NLRB 1315)

(bj ection No. 1V, which alleges that the Conpany i nproperly
advi sed enpl oyees of the pending decertification election before

the petition for the election had been filed, is dismssed. The only
evi dence in support of the objection establishes (1) at some tine, perhaps as
many as six days prior to the election, enpl oyees were advi sed by a Conpany
supervi sor that the ALRB woul d be holding an el ection to determne the status of
the UFWas the exclusive representative and (2) a packi ng shed supervi sor

appri sed enpl oyees of supervisor's statenments is concerned, it is settled that
an enpl oyer's providing assistance of a mnisterial nature to enpl oyees who
have already initiated a decertification effort is not grounds for setting
aside an election. (Arer-Cal Industries [check cite in 274 NLRB No. 1046,
1051]]. Wth reference to the alleged statenent that an el ection woul d take

pl ace, the fact that it nay have been made no nore than six days prior to the
hol ding of the election nay suggest that it was nmade after the petition for

decertification had already in fact been filed in the Board' s regi onal office.

(bj ection No. MI1, which alleges that the Enployer threatened
enpl oyees when it promsed to maintain existing benefits if the Union were
decertified, is dismssed as di scussed above, since a promse to nmaintain
benefits is not a promse of new benefits, the enployer's assurance that present
benefits woul d continue cannot be construed as a threat. (See, e.g., Arrow

Lettuce Conpany (1988) 14 ALRB No. 7)

(bj ection No. 1 X is dismssed because it assunes, w thout nore,
that it is inproper for an enployer to hold nmandatory enpl oyee neetings wthin 24
hours of a representation election. The objection is based on a rul e adopted by

the National Labor
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Rel ati ons Board which prohibits "captive audi ence" neetings 24 hours

prior to the start of a representation vote. (Peerless Pl ywod Conpany

(Peerless') (1953) 107 NLRB 427) The ALRB has never adopted the Peerl ess

rule. (See, e.g., Dunlap Nursery (1978) 4 ALRB No. 9.)

(bjection No. X . insofar as it alleges an illegal promse of
a wage i ncrease contingent on enpl oyees voting to renove the Union is
di sm ssed. The supporting declarations establish only that the
enpl oyees sought support for the decertification petition by suggesting
that renmoval of the Union would result in better wages. There is no
decl aratory support to suggest that the Enployer pronised to i nprove
wages if the Union is ousted.

PLEASE TAKE FURTHER NOTI CE that pursuant to Title 8,
California Code of regul ations, section 20393(a), the Union may file a
request for review of the Executive Secretary’'s partial dismssal of

the Union"s hjection Petition with the Board by Septenber 24, 1999.1

DATED: September 17, 1999
/] /
'] .
L/ /{174; WWW—

J. ANTONI O BARBOSA
Executive Secretary, ALRB

1. The five-day filing period is calculated in accordance with the
provisions of Title 8, California Code of Regul ations, section
20170, whi ch excludes intervening Saturdays, Sundays and Hol i days.
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