Wat sonville, California

STATE OF CALI FORNI A

AGRI CULTURAL LABOR RELATI ONS BOARD

COASTAL BERRY COVPANY, LLC,

Enpl oyer,

Case No. 98-RG | -SAL

25 ALRB No. 1
and

COASTAL BERRY FARMMNORKERS
GOW TTEE,

Petiti oner.

e N e N N N N N N N N N

DECI SI ON AND ORDER!

Oh Novenber 5, 1998, Investigative Hearing Examner (1 HE)
Thomas Sobel issued the attached decision in which he recomrended
that the election, held on July 23, 1998, in the above-captioned
case be set aside due to the inadvertent provision of a defective
voter eligibility list, which resulted in the failure of an outcomne
determ native nunber of eligible voters to receive notice of the
el ection. The Coastal Berry Farmworkers Commttee (Commttee)
timely filed exceptions to the |HE s decision and Coastal Berry
Conpany, LLC filed a response to the exceptions.

The Agricultural Labor Relations Board (Board) has

considered the IHE s decision in light of the exceptions and

Al decisions of the Agricultural Labor Relations Board, in
their entirety, are issued as precedent for future cases. (Gov.
(de §8 11425. 60.)



briefs submtted by the parties and affirns the I|HE s findings of
fact and conclusions of |aw, and adopts his recomrended deci sion.?
Therefore, the election held on July 23, 1998 at Coastal Berry
Conpany, LLC is hereby set aside.

DATED My 6, 1999

CGENEVI EVE A. SH ROVA, Chair

| VONNE RAMOS RI CHARDSQN, Menber

GLORIA A. BARRI CS, Menber

HERBERT O MASON, Menber

MEMBER STCKER di ssents fromthe majority opinion wthout comrent.

In its exceptions, the Cormittee does not specifically
chal l enge the IHE s findings of fact and concl usi ons of |aw
Instead, the focus of the Conmttee's exceptions is in urging the
Board to reopen the record to explore an i ssue that was not the
subject of atinmely filed el ection objection nor set for hearing,
nanel y, the appropri ateness of a statewi de bargaining unit. In an
admnistrative order in this case (Admn. Oder No. 99-2), issued
on this same date, the Board found no | egal basis for belatedly
interjecting the unit issue into this proceeding.

25 ARB No. 1 2.



CASE SUWARY

Coastal Berry Conpany, LLC Case No. 98-RC1-SAL
(Coastal Berry Farmworkers 25 ALRB No. 1
Commi tt ee)

Backgr ound

An el ection was held on July 23, 1998 anong the agricultural enployees of
Coastal Berry Company, LLC (Coastal), in which the Coastal Berry Farmorkers
Committee (Committee) received 523 votes, "No Union" received 410 votes, and
there were 39 unresolved challenged ballots. Coastal timely filed objections to
the el ection, one of which resulted in the setting for hearing of the follow ng
questi on:

Were an out come determinative nunber of eligible voters left off the
eligibility list, either inadvertently or for other reasons ot her
than bad faith of the Enployer, resulting in no reasonable efforts
to notify such voters of the election and, as a consequence, were
such voters denied the opportunity to vote in the election held on
July 23, 1998?

Investigative Hearing Examner's ( THE) Decision

Oh Novenber 5, 1998, |HE Thomas Sobel issued a. decision in which he recomended
that the election be set aside. He deternined that no efforts were made to give
notice of the election to an outcone determnative nunber of eligible voters in
the Oxnard area, due to the provision by Coastal of a defective voter eligibility
list. However, the IHE further found that the defective Iist was provided
through the inadvertence of agents of Coastal, and was not the result of bad
faith or a deliberate attenpt to mislead. In light of these conclusions, the | HE
concl uded that facts of this case fell within a recognized exception to the
general rule that a party is estopped fromprofiting fromits own m sconduct.
(Republic Electronics, Inc. (1983) 266 NLRB No. 154, "where a party to the

el ection causes an enployee to mss the opportunity to vote, the Board will
uphol d the wongdoer's objection if the vote is outcome deterninative, there is
no evidence of bad faith, and the enpl oyee was disenfranchised through no fault of
his or her own. ")

Boar d Deci si on

The Committee tinely filed exceptions to the IHE s recommended decision. The
Board summarily affirmed the |HE' s decision and ordered that the el ection be set
aside. The Board also noted that the Conmittee's attenpt to have the record
reopened to review the appropriateness of the statew de bargaining unit in which
the election was held, an issue that was not the subject of a timely filed

el ection objection, was rejected in an adnministrative order (Admin. Oder No. 99-
2) in this case issued on the same date.

o o o

This case summary is furnished for infornmation only and is not an official
statenent of the case, or of the Agricultural Labor Relations Board.
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DEC SI ON CF | NVESTI GATI VE HEARI NG EXAM NER

THOVAS SCBEL, Investigative Hearing Examner: This case was
heard by ne in Salinas, California on Cctober 16, 1998. It involves
an objection filed by the Enpl oyer, Coastal Berry Conpany LLC, to
an el ection held anong its agricultural enployees on July 23,

1998. The Tally of Ballots showed:

Coastal Berry Farm Wrkers Commttee 523
No Unhi on 410
Chal I enged Bal | ots 39

Al though Coastal Berry filed a nunber of objections to alleged
M sconduct Affecting the Results of the Election, after screening
the Executive Secretary set the follow ng for hearing:

Whiet her an outcone determ native nunber of voters left off the
eligibility I'ist, either inadvertently or for reasons other than
the bad faith of the Enployer, resulting in no reasonable efforts
to notify such voters of the election and, as a consequence, were
such voters denied the opportunity to vote in the el ection held on
July 23, 1998?

The Board's Regulations do not require the Board to hold a hearing on every objection;
rather, they require the Executive Secretary to determine if the objecting party has made a
showing which, if uncontradicted or unexplained, would constitute sufficient grounds to overturn
the election. See Title 8 Code of California Regulations Section 20365(c)(2).



Backgr ound
| can take official notice that the enpl oyees of what is now
call ed Coastal Berry have been the focus of an organi zi ng canpai gn
by the United Farm VWrkers of Anerica, AFL-A O (URW for sone
ti me.? Wen that canpai gn commenced, Coastal Berry was not on the
scene; rather, nmuch of what is presently Coastal Berry's operations

was then owned by Gargiulo, Inc.?

Gargi ul o was sold to B&G Farns
sonetine in June 1997. See, Gornmttee EX4 . , p. 8 Para. K B&Gis
whol |y owned by David G adstone. TR: 139. (oastal Berry is alimted
liability corporation.?

The UFWs relationship with Gargi ul o was not al ways
har noni ous. Board records show nunerous charges | odged by the UFW
against it and a nunber of charges |odged by it agai nst the UFW
However, when B&G bought Gargiulo's "berry operations”, it

si mul taneousl y succeeded to a Menorandum of Under st andi ng bet ween

2| was the Investigative Hearing Examiner for a case involving allegations of UFW violations
of the Access Rule in connection with that campaign. See, Gargiulo Inc. (1997) 23 ALRB No. 6

3See, Committee Ex. 1: The Employer has three divisions, Oxnard, Inland and Coastal: the
Inland division started about 1991 as the strawberry division of Gargiulo; the Coastal Division was
acquired by Gargiulo around 1992.

*The record is a confusing as to the exact relationship between B&G and Coastal Berry
Company LLC. From the Petitioner Fernandez' request to Gladstone to sell the Company, Gladstone
alone or B&G and Gladstone own Coastal Berry. Since the "identity” of the employing entity is not
at issue in this case, | will say no more on the matter.



Gargiul o and the UFWwhi ch included the foll ow ng provision:
1(1)(4) The parties recogni ze that the ALRB has excl usi ve
jurisdiction over the scope of proper scope of a bargaining unit.
Neverthel ess, Gargiulo represents that it will not contest an
appropriate unit consisting of [the agricultural enployees of the
grower enployed at the grower's ranches in Santa Qruz, Monterey,
and Ventura Gounties in the State of California but that in] the
event the Regional D rector deens such a unit appropriate,
Gargiulo represents that it will not contest as inappropriate
units consisting of agricultural enployees in Santa Guz and
Monterey Counties and, separately, Ventura County.

Committee Ex. 4°
After the execution of this agreenent, some enpl oyees,

i ncludi ng representatives of what came to be the petitioning | abor

organi zation in this case, spoke to conpany officials about what

the enpl oyees felt was conpany favoritismtowards the UFWand about
endi ng the U~V organi zational canpai gn. Coastal Berry's

President, David Smth, testified that he and @ adstone spoke to

Jose Fernandez, the representative of the petitioning union, anong

others, once or twice in the fields about the conpany's | abor

relations policy. Fernandez and the other enpl oyees wanted

d adstone to sell the conpany, to get rid of its |abor consultants,

and to "cause the UFWto have an el ection. "

According to Smth, dadstone told the enpl oyees that he

>There is a good deal more to the Memorandum than | have excerpted; however, since only
this provision has become an issue in this case, | include only it.



coul d not make the UWFWcall for an election, but if the workers
signed aut hori zation cards, the UFWmght call for one:
M. {d adstone suggested that if the enpl oyees signed a sufficient
nunber of cards that the UFWwoul d call for an el ection achieving
their objective, then they should vote any way they want. * *
*[1']f they wanted an el ection, that was a way to achieve it.
It was a direct response to their request for an el ection. TR
146
At the tinme, the only cards d adstone knew were bei ng circul at ed
were WFWcards. TR 147.

Fernandez recal | ed speaking to @ adstone on June 30, 1998 and
asking himto call for an el ection. According to him @ adstone
replied, "Follow the | eader, sign the cards and have an
el ection.” Fernandez also testified that the Conpany paid the
enpl oyees for their tine in listening to a UFWpresentation and t hat
when he requested a simlar opportunity, upon behalf of the

Commttee, it was denied. TR 176.

THE ELECTI ON

QM July 16, 1998, Petitioners, the Qoastal Berry Farnworkers
Committee filed a Petition for Certification seeking an election in
aunit of all the agricultural enpl oyees of the Enpl oyer in Monterey
and Santa Quz counties. Smth testified w thout contradiction that
he was not aware of the existence of the petitioning |abor

organi zation until after the filing of the



Petition for Certification. The Enpl oyer, through its attorney,
Janmes Sullivan, duly filed its Response to the Petition, consisting
of both the standard Form42, as well as a letter. TR p. 14,
GCommttee EX. 1. In both the Form42, and in the letter, the
conpany took no position regarding the scope of the unit.®
Sullivan's letter also purported to contain "t he enpl oyee
list, fromthe payroll period ending Sunday, July 12, 1998", and
specifically included "t he xnard area enpl oyees currently on
payroll", as well as a variety of infornation relevant to a
determnation of the scope of the bargaining unit. 'N neteen
enpl oyees were shown as enployed in xnard during the eligibility
period and Sullivan represented that the knard season ran from
January to June. Sullivan testified that he thought the list was
conpl ete when he submtted it. TR 113. Smth denied seeing a draft
of the letter, although he generally discussed "t he concept of it"

with Sullivan, TR 148, and Sullivan's best recollection is that

Smth did not see a draft. TR 90.

*The Employer's response itself, ALRB Form 42, is not in evidence. | may take official
notice that an Employer is asked:

(5)(d) Does the employer agree that the unit sought in the Petition for Certification is appropriate?
Yes No

Capuyan testified without contradiction that Sullivan checked neither box. TR: p. 23, 11. 9 -14.



A though Sullivan's letter was in direct response to the
Petition for Certification, it just so happened that he had begun
gat hering information about the Enpl oyer's operations even before
the Petition had been filed. Both Regional Director Freddie Capuyan
and Board agent Jennie D az had earlier spoken to himabout details
of the Enployer's xnard operations in connection wth a Notice of
Intent to Oganize (NO filed by the UFW’ Capuyan recal | ed
speaking to Sullivan about the Oxnard operation sonetine around the
end of June, TR 25, and Sullivan's telling himthat the
Enpl oyer's knard operations were ending or would end in June. TR
pp. 25 - 26. Wen specifically asked upon what he based his
statenment about the length of the xnard season, Sullivan indicated
that he based it upon what he had been told while he was gathering
information for Daz in connection with the NO "I had been pulling

this together since Jennie's letter

"When an NO is filed, Board regulations permit the Regional Director to undertake "an
investigation of any issues raised in connection with a Notice of Intention to Take Access or a
Notice of Intention to Organize which might affect any subsequent election, including . ..
questions of appropriate unit. .. ." Title 8 Code of California Regulations, Section 20915(a).
Although the Regulations are permissive, Diaz testified that, ""as a matter of course", the region
investigates the scope of the unit "if it appears there might be a question on the unit in anticipation
of any RC that might be filed.” TR: 39. Both Capuyan and Diaz expressed frustration over the
length of time it took Sullivan to reply to their questions concerning the unit in connection with the
NO. Sullivan testified plausibly that he had not replied to the Region's inquiry before the filing of
the Petition for Certification because he did not have some of the information they wanted and he
had been too busy to get it sooner. TR: 83.



of June 25th. And | had tal ked wth people at the Conpany and
thisis what they had cood me. " TR 92.

Sullivan and Smth, both testified that by taking no position
on the unit issue in the Response they neant to abandon it; all
they wanted was an el ection. Smth enphasi zed that the conpany coul d
not even decide for itself what it thought the appropriate unit
should be. S nce the Coomttee had petitioned for a "northern"
unit, they were willing tolive wth that unit or wth any anot her
unit the Regional Drector determned to be appropriate. Despite
the Gonpany's willingness to accept the unit sought by the petition,
Sl livan included the Enpl oyer's knard enpl oyees because he "want ed
togive the Board all the information it mght be able to use in
connection with the election." TR 94 .

Wth respect tothe list, Sullivan testified that he asked
Earl Pirtle, the Chief Fnancial ficer of the Enpl oyer, to
prepare a list of all agricultural enpl oyees working for Goastal
Berry in the pay period i nmedi ately preceding the filing of the
petition. Sullivan testified that he "was under the inpression that
the Gonpany had a unified payroll running fromMnday to Sunday."
TR 84. Qullivan testified that he had no i dea there had been

| ayof fs of enpl oyees between July 6 and July 12; it was his



under st andi ng, as he had advi sed Capuyan in June, that the xnard
enpl oyees would be laid off at the end of June. TR 84 - 86.

Pirtle recalled Sullivan's asking himto provide a |ist
including "al | enployees on the standard payrol|l for the weekendi ng
Juy 12.® Prtle prepared such a list; he also testified that he
did not discuss the natter with Smth prior to sending it to
Sullivan, but that he believed he copied what he sent to Sullivan to
Smth. TR 75

Capuyan testified that he relied on the list supplied by
Sullivan as accurately reflecting the nunber of eligible voters in
knard. The small nunber of enpl oyees was consistent with
Sullivan's repeated representations that the Oxnard operation woul d
wind down at the end of June.

Despite the Enployer's initial reluctance to take a position
on the scope of the unit, by July 20, it had decided to explicitly
accept the smaller northern sought in the petition. By accepting
the unit as described in the petition, Sullivan enphasized that the
Conpany was trying to elimnate a potential unit issue, TR 99,

especi al | y because with nost of the knard

®The company has a weekly payroll running from Monday to Sunday. The payroll is
processed once a week and.the checks are sent out the Thursday after the Sunday which ended the
payroll period. TR: 72



enpl oyees having been laid of f, the election would, essentially be
decided only by voters in the Watsonville-Salinas area. TR 91
[Sullivan] ,156 [Smith]. Exactly when this deci sion was nade is not
clear fromthe record, but on July 20 Sullivan soughz to give
Capuyan notice that the Enpl oyer now accepted the unit sought by the
Petition. He wote:

Coastal Berry hereby accepts the unit definition in the
above-referenced petition. That definitionis all the
agricultural enployees in Monterey and Santa QG uz Counties. * * *

Monterey and Santa CGruz counties are a single definable
agricultural production area, and knard is a different
agricultural production area. There is no interchange of Coast al
Berry enpl oyees between the northern divisions and Oxnard.
Because xnard is a different |abor market, the wage rates are
somewhat | ower than in the northern divisions, as shown in the
attached schedul e. Dave Miurray, Juan Robles and the forenen
manage the xnard Di vi sion. They are based in Oxnard and do not
manage any activities of the northern divisions. No supervisors
in the northern divisions have any responsibility for xnard.

Most inportantly, a single unit would effectively
di senfranchi se the xnard enpl oyees. During the xnard harvest
season earlier this year, fully 200 enpl oyees worked for Coasta
Berry. The knard harvest season is over, and there are fewer
than 20 agricultural enployees in (knard at present.
Gmmttee Ex. 2
A though Sullivan testified that he "tried" to FAXthis
letter, TR: 95, and even thought he had, he has no FAX cover sheet
indicating that it was either sent or received. Capuyan testified

that he never received the FAX. He also testified that

10



“"[n]ormally, if the parties agree to the scope of the unit . . . the
Region would nornal ly go along wthit." TR 24.

The Pre-election Gonference was held on July 21, 1998. Daz
testified, and everyone agrees, that she announced that the
el ection would be held in a state-wde unit. No one objected to
the scope of the unit. Fernandez, who was present, testified he
did not know he could; for his part, Sullivan said nothing both
because Diaz did not invite cooment and because the enpl oyees had
scattered and woul d be i npossi ble to | ocate.

Smth testified that prior to the Pre-el ecti on Conference he
knew t he conpany had laid off a significant nunber of enpl oyees in
xnard and that he understood at the Pre-el ecti on Conference that
only 19 knard enpl oyees were on the eligibility list because D az
"went down the roll call, how nmany peopl e were wor ki ng and how nany
people will be required to nonitor it [the election]. So, yes, |
was very rmuch aware there was only approxi nately 19 enpl oyees wor ki ng
at thetime." TR 153

According to him he had intended to |ay off nost of the
xnard crews before July 4, but the layoff was del ayed by xnard
Producti on Manager Dave Mirray's decision not to pull the plastic
fromthe fields until July 6:

* * * | had known since May that . . . towards the end of
June we were going to lay off the bul k of the enpl oyees in

11



Oxnard. As to the specific day, it was never determ ned
because it [was] a function of harvesting. * * *In
fact, ny intention was to make sure it was before the July
4t h weekend.

* * *

M. Mirray controlled the operations, therefore by his

decision to pull the plastic on the 6t h, he delayed the

| ayof f until that week versus doing it the prior week. TR

167
Al t hough Smith had known by July 1st that there would be l[ayoffs on
July 7th, TR 167, and that, as a result, there would have been
speci al payrolls "t he fact that they were run on the dates they were
run, | didn't even know the specific dates, the nunber of enployees
i nvol ved, until | looked into [it] " after the election. TR 168

The el ection was held on Thursday, July 23, 1998.

Diaz was in charge of the election. She testified that
notice was left up to the parties. Mirray testified that on the
morni ng of the el ection, Conpany representatives went into the
fields to tell all the enployees there would be an el ection and
where they could vote. It is undisputed that only the 19 enpl oyees
currently enployed in Oxnard were notified in this way and no ot her

efforts of any kind were made to notify any other enpl oyees who

wor ked in Oxnard.®

’Although Capuyan testified at one point that he doubted that Board agents "only gave
notice to those employees who were actually working", TR: 9, he also testified that it was

12



Sonetinme during the day, Mirray received a call from
Stephanie [Bullock], an ALRB attorney, telling himthat voting in
the Oxnard unit would take a little | onger than expected because
about 4 - 6 enployees who were not on the list had appeared to
vote. After the election, Mirray spoke to Pirtle and Smth and
told themwhat he had heard. Pirtle told, himthat it was not their
Issue, it was an ALRBissue, "Let themhandlei t." Smthrecalled
Mirray's telling himthat sone enpl oyees not on the list were
showing up to vote in xnard, but he did not think nuch of it until
Mbonday, July 27, when he was told "there was a probl em "

Uoon hearing that there had been a problem Smth asked
Pirtle howthe list was conpiled and Pirtle told hi mwhat he had
done. TR 137. Smth then asked Mirray who worked that week and
Mirray told himthat he "had a | ayoff earlier in the week." TR
137.%° Smith then asked Pirtle again what payroll they had run and
Pirtle reported back to himthat there "had been two speci al
payrolls earlier in the week", one, involving approxi nately 130 - 40

enpl oyees, and anot her, snaller one invol ving sone 20 - 30

correct that “the Region only notified the 19 prospective voters who were on the eligibility list.”
TR: 16- 19

1t is undisputed that the Labor Code requires employees to-be paid within 24 hours of their
layoff so that the "special payrolls" were required by law. TR: 85, 168.

13



enpl oyees. TR 137 - 38

Pirtle testified, that his review of the payroll records
reveal ed there were 170 non-supervisorial enployees working in
Oknard on July 6; 174 working on July 7; 31 working on July 8; 38
working on July 9; 36 working on July 10; and 17 working on July
11. See, EBE. Ex. 5 Mirray testified that he laid off sonewhere
bet ween 145 - 157 enpl oyees on July 7 and anot her 20 - 25 enpl oyees
on July 10. These estimates are borne out by a conparison of the
day-by-day figures in Er Ex. 5 fromwhich it appears that the
Oxnard wor kf orce decreased by 142 between July 6 and July 8,
i ncreased by seven on July 9, decreased by 2 on July 10 and again
fell by 21 by Friday July 11.

Smth wote Capuyan on July 29, 1998 advising himthat there
were additional enpl oyees who wor ked during the weekending July 12.
Er. Ex. 6 Attached to the letter was a |list of 181 enpl oyees
(including the 19 on the original eligibility l'ist.) | have
conpared the nanes on this list with the Farm Address roster of
names attached to the payroll register in BEr. Ex. 3 and each of the

181 enpl oyees naned in Er. Ex 6 appears on the roster.™

"The Er. Ex. 3 consists of both the Payroll Register list and the Farm Support Address
listing. Some of the names on the Register are difficult to read because of the quality of the
photocopying. However, the attached Farm Address listing is clear. | used these rosters for the
purposes of checking the names on Er Ex. 6. It is a Farm Address List that accompanied

14



ANALYSI S

Bef ore considering the question(s) presented by the
Executive Secretary's Oder, | would like to quickly address one of
each of the parties' argunents.

The Enpl oyer contends that once a statew de unit was
determined to be appropriate, Regional staff had a duty to verify
that the eligibility list was conplete in order to insure that all
eligible voters were notified of the election and that it was the
Region's failure to do so that caused the enpl oyees to be.

di senfranchised. | amnot sure that the Executive Secretary's Qder
contenplates any inquiry into the Regional Director's duty to have
under t aken an i ndependent investigation into the Enmpl oyer's xnard
payrol|. Wiile it is true that the Enpl oyer's (bjection to the

el ection was to the Board's conduct of it'? and especially to the
Region's failure "t o secure an updated |ist of enpl oyees eligible

to vote after the Region determned that the

the Employer's Response and constituted the Eligibility list. See, Er. Ex. 1.

2As written, the Employer's Objection stated:
The ALRB failed to include 162 Oxnard workers as part of the bargaining unit eligible to

vote . . . and the number of disenfranchised workers who were not notified about the
election was outcome determinative.

15



unit would be st atewi de", after taking into account the materials in
support of the objection and obtaining additional information,® the
Executive Secretary construed it as going to the cause of the
Enpl oyer's failure to provide a conplete eligibility list. Inquiry
into what the Region did to provide notice to those whomit believed
were eligible is fairly inplied by the Executive Secretary's QOder,
but the matter of any duty on the part of the Region to conduct an
i ndependent investigation into the nunber of eligible enployees is
not .
Nevert hel ess, to the extent: | ammsreading the Executive
Secretary's Order, | will quickly address the Enpl oyer's argunent.
The crux of it is that once
the Regional Drector enlarged the scope of the unit, the
Enpl oyer's July 17th Response -- which had been tailored to the
unit described in the election petition -- had becone obsol et e.
Had the Regional Director carried out his requisite
i nvestigation, and requested actual payroll records, he would
have di scovered that there were enpl oyees in xnard who had been
laid off during the eligibility week, who shoul d have been given
the opportunity to vote.
Post-Hearing Brief, p. 2
However, the prem se of the Enployer's argument is not true: the

Enpl oyer' s Response was not tailored to the unit described in the

Petition. Sullivan testified he included the Oxnard enpl oyees in

B3| can take official notice of the Executive Secretary's Order Directing Regional
Director to Provide Information Concerning Notice to Employees, dated August 4, 1998.

16



case the Regional Drector thought a statew de unit was appropriate.
Second, although the decision to have a statew de unit was not
announced before the Pre-el ection Conference, since so far as
Capuyan and D az knew, Sullivan's list purported to include the
Enpl oyer's xnard enpl oyees, and the small nunber of knard

enpl oyees on it was consistent with the infornmati on he had tw ce
provi ded the Region, they had no reason to seek additi onal

i nfornation.

For its part, the Commttee argues that the el ecti on shoul d
not be set aside because, even if the Enployer did not submt an
inconplete eligibility list inbad faith, it was either grossly
negligent in conpiling it or so recklessly indifferent toits
accuracy, that it still should not be permtted to benefit fromits
own conduct .

In setting the matter for Hearing, the Executive Secretary
explicitly relied upon Republic Hectronics, Inc. (1983) 266 NRB
No. 154. In Republic, the Board st at ed:

[While a party is ordinarily estopped fromprofiting fromits own
m sconduct, the Board has recognized a limted exception to this
rule. Thus, where a party to the el ection causes an enpl oyee to
mss the opportunity to vote, the Board will uphold the
wongdoer's objection if the vote is outconme determnative, there
is no evidence of bad faith, and the enpl oyee was di senfranchi sed

through no fault of his or her own . . . . Republ i c
Hectronics, Inc, 266 N.RB at 853
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Al t hough Republic speaks of disenfranchisement caused, by
"bad faith" as outside the boundaries of the exception it
recogni zes, it does not specifically define "bad faith."
Neverthel ess, "bad faith" is a concept used repeatedly in |abor
| aw, and generally speaking, it inplies intent, See, e. g. QGow Art
(1983) 9 ALRB No. 67 [Conduct that evinces intent not to reach
agreement is bad faith bargaining]; United Parcel Service (1991)
305 NLRB No. 44, 434 [Deliberate conduct is said to be in bad faith.]
Since the concept of bad faith is so frequently used in
| abor law, it is difficult for me to regard either the national, or
our Board's, use of the termas nerely illustrative and not
definitive. Accordingly, the Commttee's arguments about what nore
Sullivan or Pirtle mght have done to find out about either the
| ength of the Oxnard season or the Oxnard payroll, are irrelevant.
| turn now to consideration of what | understand to be the issues
set for hearing. The Order of the Executive Secretary outlines
three questions to be answered:

1) Wre an outcone determnative nunber of voters |left off
the eligibility list?

2) Wre they left off either inadvertently or due to the
Enpl oyer' s bad faith?
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3) Ddthe failure to include such enpl oyees on the

eligibility list result in no reasonable efforts to notify

t hem of the el ection?
In light of what | have already sai d about the reasonabl eness of
Capuyan's and Diaz' reliance on the |ist, Question 3 may be quickly
answered: since it is clear that only the 19 enpl oyees the Regi on
bel i eved were eligible were, in fact, given notice of the election,
the lack of notice to any others must be said to have been the
result of the inconpleteness of the list. Only the first two
guestions remnain.

(1)

WAs an out cone determ nati ve nunber of
voters left off the eligibility list?

To answer this question, | nust determ ne: who was eligible
to vote and how nmany of these eligible voters were left off the
eligbility list.

Labor Gode Section 1157 provides that " " [ a] 11 agricul tura
enpl oyees whose nanes appear on the payroll applicable to the
payrol | period immedi ately preceding the filing of the petition of

such an election shall be eligible to vot e. Board regul ations
provi de:
(a) Those persons eligible to vote shall include:

(1) Those agricultural enpl oyees of the Enpl oyer who were
enpl oyed at any tine during the enployer's last payroll period
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whi ch ended prior Co the filing of the petition, except that if
the enployer's payroll . . .is fewer than five working days,
eligible enpl oyees shall be all those enpl oyees who were enpl oyed
at any time during the five working days imrediately prior to the
filing of the petition.
8 Code of California Regul ations Section 20352
Here, the Enpl oyer had several payrolls: special payrolls
occasi oned by the md-week |ayoffs and a standard weekly payroll. In
such circunstances, the Board has held that any enpl oyee enpl oyed
during the entire seven-day payroll period is eligible to vote.
Jack Brothers & MBurney, Inc. (1978) 4 ARBN'. 97. | conclude
that any enpl oyee who worked during the weekending July 12, 1998
was eligible to vote.
The tally of ballots indicates that the Commttee's nmargin
of victory was 113 (523 - 410) votes with 39 chall enged bal | ot s.
Assum ng that every challenged ball ot was cast for the Commttee,
152 additional voters woul d be outcone determnative (113 + 39. )%
Er. Ex 6 indicates that, besides the 19 enpl oyees on the eligibility

l'ist, 162 other enpl oyees were enpl oyed between July 6 and July 12.

162 potential votes woul d be outcone

By counting the challenges as cast for the Committee, | am aware that | am omitting a step
in my analysis. Technically, a shift of only 113 votes would make the challenges outcome
determinative and they would have to opened and counted and a Revised Tally issued to measure
the precise number of potential voters that is outcome determinative in this case. Since, even with
a Revised Tally, the Committee's margin of victory could never be more than 162,1 believe we
can ignore resolving the challenges and treat 162 as outcome determinative in any case.
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det ermnati ve. *°
Thus, an outcome determ native nunber of voters was |eft off
the eligibility |ist.
(2)

Wre they left off inadvertently
or due to the Enployer's bad faith?

According to the Enpl oyer, Sullivan, knowi ng that the
Enpl oyer has a weekly payroll, and believing that the Enpl oyer's
xnard operations end in June, asked for the payroll required by the
statute and Pirtle supplied exactly what he had been asked to
supply. Because Sullivan turned out to be m staken about the |ength
of the knard season, he did not anticipate that there were speci al
| ayof f payrolls and nobody el se caught the omssion. That the |ist
was i nconpl ete, therefore, was a good faith mstake.

That Sullivan was unaware that there had been speci al
|l ayoffs is, of course, primarily supported by his earnest and
credible testinmony. But it is also supported circunstantially by
his testinmony that he responded to the inquiry about the | ength of

the xnard season based upon information he had earlier

B should note that the Committee does not take issue with the number of voters left off the

list.
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gathered in connection with the NO. S nce he had al ready obt ai ned
the information about the length of the Okxnard season -- indeed, had
provided it to Capuyan before the petition was even filed in this
case -- it is entirely plausible that, absent sone reason to re-
visit the natter, he would sinply provide the Region wth what he
t hought he knew in his 48 Hour Response. And since voter
eligibility under the Act is defined by payroll periods, there is
not hi ng exceptionable in his asking Pirtle, who is in charge of
payrol|l, to prepare the | i st, as opposed to calling Mirray, for
exanple, to find out who worked for himduring the eligibility
peri od.

Despite the plausibility of the Enpl oyer's account, the
Commttee contends that it should not be credited. It argues,
I nstead, that the Enployer is biased against the Petitioner and in
favor of the UFWand that, as a result, Sullivan deliberately
msled the Region into designating a statew de unit and
deliberately provided a defective list to the Board. Before passing
final judgnent, then, on the veracity of the Enployer's account, |
will consider the Commttee's evidence which is said to detract
fromit.

()
The Enpl oyer's all eged bi as
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According to the Commttee, the record establishes that the
Enpl oyer is biased in favor of the UFWand agai nst the Coomttee. In
support of this contention, it cites: 1)Fernandez' version of his
exchange with @ adstone in which @ adstone told himto "Fol | ow the
| eader, sign the cards and have an el ection"; 2) what it

characteri zes as the Conpany's strenuous resistance to "al |
attenpts by the Regional Drector to resol ve any bargai ni ng unit

| ssues" despite its agreenent with the UFWnot to contest the scope
of an appropriate unit; and 3) the fact that the Conpany paid its
enpl oyees to listen to a UFWorgani zers, but woul d not give the
Committee the same opportunity.

A though Smth did not nention @ adstone's telling Fernandez
to "follow the | eader”, he did corroborate Fernandez testinony t hat
d adstone told himto sign the cards if he wanted to have an
el ection. Assumng that dadstone did say, "Follow the | eader, " |
do not know what it neans; but even | were to take it as a flattering
reference to the UFW in viewof Smith's uncontradicted testinony
that no one even knew there was a rival "labor organization"®™ at the
tinme of the conversation, and that @ adstone told the enpl oyees t hey

coul d vote "any way they wanted" in such an el ection, dadstone's

renmarks 'taken as a whol e

°In speaking of a rival “labor organization”, | am speaking of a group seeking to
represent employees.



appear to do little nore than correctly describe the process of
having an election. Wth only one union circulating cards, only
those cards can count towards the show ng of interest necessary
to trigger an election. | cannot count this as evidence of bias
in favor of the UFW

S ncel amnot sure | understand the Commttee' s next
argurent, | wll repeat: it inits entirety:
[ T] he so-called Neutrality Agreenent . . .provides for the Conpany
to not contest a bargaining unit determnation. Yet the Conpany

resisted strenuously all attenpts by the Regional Drector to
resol ve the bargaining unit issues in e« . this matter.

Cormmttee Post-Hearing Brief, p. 10
If the argunent refers to Sullivan's failure to either agree or
disagree with the unit sought in the Petition, | cannot concl ude
that his failure to do so evidenced any sort of resistance to
resolving the unit question. Determnation of the proper scope of
the unit is a matter for the Board and Sullivan provided all the
informati on the Region needed to nake its determnation. |Indeed, so
far as Sullivan's level of cooperation goes, he was apparently nore
"resistant” to providing the infornation to the Regi on when it
solely concerned the NOfiled by the UFWsi nce both Capuyan and
D az becane frustrated by his failure to provide what they needed

in connection with their investigation of that
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matter.'” | find no evidence of bias in the Conpany's failure to
take an affirmative position on the scope of the unit.

The final elenent relied upon by the Coomittee in
denonstrating the Enployer's bias against the Petitioner is
Fernandez' testinony that the Conpany permtted the UFWto address
its enpl oyees on conpany tine, but refused to permt the Conmttee
to do so. Since it is not clear when either of the events Fernandez
referred to took pl ace, I amwary of draw ng any concl usions on the
basi s of such fragmentary testinmony. Were there is only one
uni on, an enployer's permtting it to cone on its property to
address its enpl oyees, even if on conpany tinme, is not an unfair
| abor practice. Coano Knitting MIIls, Inc (1964) 150 NLRB No. 35%
Wiere there are rival |abor organi zations, however, which woul d have
been the case as soon as the Conmttee filed the petition, an

enpl oyer commts an unfair |abor practice

Y As noted, | find the argument obscure, but to the extent that the Committee may mean that
it evidences bias for the Employer to contest this election when it promised the UFW not to
contest any bargaining unit issue, the Board has ruled that this case is not about the scope of the
bargaining unit. See, Order Denying Regional Director's Appeal to Board of Acting Executive
Secretary's Denial of Regional Director's Motion to Ensure that the Evidentiary Record Is Fully
Developed. Admin. Order 98 - 12, October 19, 1998.

18] am aware of the potential difference between what constitutes unlawful support under the
statute and an expression of preference. However, if the Employer prefaced the UFW's address by
stating the employees were perfectly free to make up their own minds about the Union, that it
didn't care whether they voted for it or against it, the mere fact that the UFW was permitted to
address its employees is may not even indicate a preference.

25



If it provides access to one union and not to the other.
(onsol i dat ed Edi son. Gonpany of New York, Inc. (1961) 132 NLRB No.
127 Thus, dependi ng upon when the Coomttee nade its request, quite
| egiti mate consi derations mght have occasi oned the Enpl oyer's
refusal. In viewof the fact-sensitive nature of the rules in this
area, the record in this case is sinply too sparse for ne to draw
any concl usi on about the Enployer's all eged bias agai nst the
Commttee fromthe bare juxtaposition of events Fernandez rel at ed.
| conclude the Coomttee has not denonstrated that the Enpl oyer is
bi ased agai nst the Coomttee.

| nowturnto the Commttee' s evidence of bad faith.

()
The evidence of bad faith

The Coomittee next argues that the Enpl oyer's bad faith is
exenplified by what it characterizes as the Enployer's el aborate
efforts to mslead the Regional staff into holding an election in a
statewide unit, all the while knowing that the eligibility list was

def ecti ve.

O d the Enpl oyer deliberately mslead
Regi on about the scope of the unit

The Commttee argues that, at every step of the
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proceedi ngs when the Enpl oyer had a chance to advi se the Regi on
that it believed a norchern unit was appropriate it failed to do
so, and that these omssions msled the Region into hol ding an
election in a statew de unit.

It is true that the Enpl oyer did not take a position on the
unit in the 48 hour Response, but both Sullivan and Smth pl ausibly
testified that they coul d not decide for thensel ves what they
thought the unit should be and they were willing to live with either
a "northern” unit or a statewide unit. | find no evidence of an
intent to mslead in the failure to take an explicit position about
the scope of the unit in the Enpl oyer's Response. It is also true
that Sullivan failed to effectuate delivery of his FAX assenting to
a northern unit and that he failed to respond to D az' announcenent
of a statewde unit. Wy the FAX didn't reach Capuyan is a
puzzl e, but, for the reasons stated bel ow, the solution does not nuch
concern nme.

V¢ can never know what D az or Capuyan woul d have done i f
they had received the FAX or if Sullivan had spoken up during the
Pre-election Conference. It is clear, however, that, despite

knowi ng that only 19 of approxi nately 160 - 300 Oxnard

It will be recalled that Sullivan's Response indicated that Oxnard had 4 - 5 crews of
between 40 - 60 employees.
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enpl oyees were on the eligibility list, Daz still designated a
statew de unit as appropriate. It is thus difficult to credit the
argunent that, if Sullivan had only advi sed the Regi on agai n of what
it had already rejected as decisive in determning the unit issue,
that the unit determnation woul d have been different. S nce |
cannot find that the failure to send the FAX or to object to the
unit caused the Region to decide the unit question the way it did,
it is even nore difficult to credit the Coomttee's further argunent
that, by deliberately failing to send the FAX or by choosing to
remain silent at the Pre-election Conference, Sullivan could have
intended to mslead the Region into designating a statew de unit. 2
(2)

O d the Enpl oyer' know ngly provide
a defective eligibility |ist

Finally, the Conmttee argues that the CGonpany know ngly
submtted a defective eligibility list. In support of this

contention, it relies upon 1) Sullivan's failure to check the

21 am not overlooking Capuyan's testimony that *normally” when the parties agree to a unit,
the Region will go along with it. Given the considerations outlined above — that Capuyan had to
have disregarded all the information Sullivan had previously given him hi order to determine that a
statewide unit would be appropriate — I cannot take this testimony as meaning that Capuyan would
have acceded to a northern unit if Sullivan had only told him the Employer agreed to one.
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accuracy of the eligibility list with Mirray; 2) Pirtle' s alleged
negl i gence in not including the enpl oyees on special |ayoff payrolls
onthelist; 3) what it contends is Smth's failure to correct
Sullivan's representation in the Enpl oyer's Response that the
xnard harvest had ended in June; and, finally, 4) the Conpany's
failure to alert Regional staff that enpl oyees not on the
eligibility list were showng up to vote.

There is nothing in the record to indicate that Sullivan had
any reason to believe that the infornation he conveyed in his 48
Hour Response was inaccurate and | have credited his testinony that
he believed the |ist was conpl ete. The Commttee is doubtless
correct that if Sullivan had checked the eligibility list with
Mirray, Miurray woul d have caught the oversight; but it does not
followthat the failure to do so neans that he knew the list was
i nconpl ete. Indeed, so far as the record shows, Sullivan did not
check with any of the nanagers of the Enployer's other divisions
and there is no question about the conpl eteness of those payrol
recor ds.

| alsoreject the argunent that Firtle put "forth [so]
little . . . effort in ensuring that the omtted names be pl aced on
the list," that the Enpl oyer nust be found to have been "avoi di ng"
di scovering the truth about the eligibility of
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enpl oyees in the Oxnard division.

As a general matter, '| have
already rejected the Conmittee's suggestion that | consider what

el se the Enpl oyer m ght have done, but | would like to add that
Pirtle's failure to include the special payroll enployees flowed
fromSullivan's ignorance that there had been special payrolls, and
not, so far as the record shows, fromPirtle's "putting his head in
the sand. "

So far as Smth's alleged failure to correct Sullivan's
representation about when the Oxnard season had ended in the 48
Hour Response, there is no evidence that Smith ever saw Sullivan's
| etter. However, it is clear that Smith knew the Oxnard season had
extended into July during the Pre-election Conference and that he
failed to say anything to Diaz when she indicated there were only
19 eligible Oxnard enpl oyees. Smith explained that he sinply
failed to nake the connection between what he knew about the end of

the season and the "si ze" of the eligibility list. The Pre-

el ection Conference took place on July

2 Thus, the Committee argues:
Company Controller Pirtle convincingly testified that he understood labor laws and takes
care to ensure that employees timely receive their paychecks at layoff. * * * What can
be deduced from Mr. Pirtle's testimony is that the Company put little or no effort into
ensuring that the omitted names be placed on the list. They simply did not care that the
appropriate names were submitted . . . .

Post-Hearing Brief, p. 6
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22, over two weeks after the first layoff; | do not find it
i mpl ausi ble that Smth overlooked the |ayoffs.

Finally, the Committee relies on the Enployer's failure to
advi se the Board that enployees not on the eligibility list were
showing up in Oxnard to vote. In the first place, only a handful
of enpl oyees had showed up and the Board al ready knew about it
because it was Stephanie Bullock, one of the Board's Regiona
attorney's, who told Mirray about it. But nore inportant, by that
time the election was underway and the failure of notice had
al ready occurr ed.

Accordingly, on the record as a whole, | find that the
provision of a defective eligibility list was inadvertent. In view
of the complete failure to attenpt to provide any sort of notice to
the otherwise eligible voters left off the Oxnard |ist, | recomrend

the election be, and hereby i s, set aside. Sequoia Qange Co.

T SAT

THOVAS SOBEL
| nvestigative Heari ng Exam ner

(1987) 13 ALRB No. 18.

Dat ed: Novenber 5, 1998
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