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Pursuant to the filing of a decertification petition on January
27, 1997, the Regional Drector held an el ection for enpl oyees in the
certified unit of agricultural enpl oyees of Cceanvi ew Produce Conpany
(Epl oyer) represented by the Lhited FarmVWrkers of America, AFL-Q O (WFW
or Lhion). The results of the February 3, 1997 el ection renmai n unknown
because the Regional Drector inpounded the ballots in response to a late
filed unfair | abor practice charge by the UFW

In Gattle Valley Farns (1982) 8 ALRB No. 24, the Agricul tural

Labor Rel ations Board (ALRB or Board) adopted a nodified version of the

"bl ocki ng-charge" practice of the National



Labor Relations Board (NLRB or National Board). The NLRB s policy provides
for the delay of a pending election until such tine as unfair |abor practice
charges affecting enpl oyees in the unit are resolved in order (1) to assure an
at nospher e i n whi ch enpl oyees nay exerci se a free and uncoerced choice in the
election and (2} to deny the charged party an opportunity to profit fromits
own msconduct. Because of the seasonal nature of agriculture and the
statutory requi renent under the Agricultural Labor Relations Act

{ALRA or Act) requiring that el ections be held only when the enpl oyer is

at no less than 50 percent of peak enpl oynent for the rel evant cal endar

year (section 1156.41, we are less inclined to "bl ock” el ections unless a
charge has first undergone a full investigation which resulted in the

I ssuance of a forrmal conplaint or certain categories of violations have

been found but are not yet fully renedied. (Gattle Valley Farns, supra;

see, also Sheid M neyards & Manasenent (o. (1998) 98 Admin. Oder No. 2)

Wiere however, as here, a late-filed charge all eges conduct which has the

potential tointerfere wth free choice, GCatle Valley Farns permts the

Regional Drector to hold the el ection and i npound the bal | ot s pendi ng
conpl etion of the investigation.

A though I acking benefit of the actual results of the el ection,
the UPWtinely filed objections to the election wthin the statutorily
required five day period foll owng the el ection. (Section 1156.3(c).* As

certain of the objections were based on

~ 'tnless otherw se specified herein, all section references are to the
Galifornia Labor (ode, section 1140 et seq.
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the sane or simlar circunstances as other unfair |abor practices filed by
the UFW the Board, follow ng standard practice, deferred to the General
Gounsel and hel d the objections in abeyance pendi ng resol ution of the

charges. (Mann Packing Go. (1989) 15 ALRB No. 11.) After all such charges

were di smssed by the General Gounsel, including the charge on which the

i mpoundnent order was based, and all appeal s of the dismssals having run
their course, the Executive Secretary of the Board issued the attached O der
dismssing the rel ated objections as well as any ot her pendi ng obj ecti ons
whi ch al though not necessarily related to an unfair |abor practice charge
were neverthel ess insufficient by Board standards to warrant further

consi derat i on.

This matter is now before the Board on the basis of the UFWs
Request for Review of the dismssal of election objection Nbo. 5. The ULhi on
contends that the objection was dismssed in part on the faulty premse that
it | acked proper declaratory support.

(pjection No. 5, in conjunction wth the rel evant decl aratory
support, alleges in pertinent part that the Enpl oyer assenbl ed enpl oyees
during paid work tine to advise themof increases in their share of nedical
insurance premuns and inplied that the size of the rate increase was a
direct result of the UPWs failure to respond to the Enpl oyer's request to
negoti at e.

In the words of one enpl oyee decl arant who was present at the
neeting on or about January 6, 1997, and who described the neeting at which

three nanagenent representatives were present to
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advi se enpl oyees of the premiumincrease, a spokesperson told the assenbl ed
enpl oyees that al though the Gonpany had tried to set up a neeting wth the
Lhion several tines, the Lhion failed to respond. The declarant al so
guot ed the speaker as adding that "since the Lhion did not send anyone [to
neet wth the Gonpany], the costs of the nedical plan had to be raised."
According to the sane decl arant, several co-workers becanme angry and spoke
out, one of themexclaimng, for exanple, "there's the Lhion for you, not
even sendi ng anyone. "

The Board' s regulations at Title 8, Galifornia Gode of
Regul ations, section 20365 et seq., require that valid declarations be
signed under penalty of perjury and describe conduct of which the decl arant
has personal know edge. As we find that the declarati on described above
conports wth the regul ations, we believe the UFWis correct as to the
sufficiency of the declaration. Accordingly, the request for reviewis
grant ed.

V¢ turn nowto the nerits of the objection in order to determne
whet her the decl aration serves to denonstrate conduct whi ch, by an
obj ective standard, reasonably would tend to interfere wth enpl oyee free
choi ce and warrant the setting aside the el ection.

It is well settled that an enpl oyer nmay oppose

uni oni zation so long as there is no promse, of benefit or threat of

retaliation. (dssel Packing . (1969) 395 WS 275). There is no evi dence

here that the Enpl oyer threatened dire consequences if
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the Uhion was retained, nor did the Enpl oyer promse benefits shoul d the
enpl oyees chose to renove the Lhion. The Enpl oyer advi sed enpl oyees of a
dramatic increase in their share of nedical insurance premuns and then
bl aned the Lhion's failure to negotiate as the cause of the amount of the
new rate.

Under the National Labor Relations Act (NLRA or national act),
statenents which are neither a promse of benefit nor a threat of
retaliation, but which neverthel ess may be msleading, wll not be
consi dered when raised in the context of el ection objections; they are
accept abl e canpai gn propaganda because, as the NLRB reasons, enpl oyees
shoul d be able to place themin the proper context and eval uate them
accordingly. (See, e.g., Whderwiters Laboratories. Inc. (1997) 323 NLRB
No. 51.)

The NLRB S vi ew of such statenents, however, has not been
consi stent or wthout controversy. Having foll owed a sonmewhat tortured
path over the years, wavering between at |east two (and perhaps three)
w del y di vergent approaches, the NLRB seens to have settled into a posture
inwhich it no" longer sets aside elections based on all egations of
material msrepresentations of fact or law Accordingly, the national
board has determned that it "wll no |longer probe into the truth or
falsity of the parties' canpaign statenents.” (Md and National Life

I nsurance (. (1982) 263 NLRB 127, 133 (Mdland).) Gertainly, elections

nmay still be set aside on the basis of msrepresentations, but only if a
party has forged docunents or altered NLRB docunents during the el ection

canpai gn. (NLRB v.
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Yel | ow Transportation Go. (9th dr. 1983) 709 F. 2d 1342, 1343. As the NLRB

has expl ained, "it would set elections aside if a party msrepresented t he
facts or the law by forgi ng docunents, thereby deceiving the voters, and
renderi ng themunabl e to recogni ze the propaganda for what it is." (Acne
Bus Corp. (1995) 316 NLRB 274.)

Mdl and was preceded by 20 years in Hol |l ywood Geramcs (1962) 140

NLRB 221 (Hol | ywood CGeramics). There, the NLRB hel d that "an el ection

shoul d be set aside only where there has been a msrepresentation or other
simlar canpaign trickery, which invol ves a substantial departure fromthe
truth, at a tine which prevents the other party or parties fromnaking an
effective reply, so that the msrepresentati on, whether deliberate or not,
nay reasonably be expected to have a significant inpact on the el ection.”
Hol | ywood Geramics ultinately was overrul ed i n Shoppi ng Kart Food Marts
(1971) 228 NLRB 1311 (Shopping Kart), wherein the NLRB indicated that it

woul d not set aside an el ecti on because of a msrepresentati on unl ess the
msrepresentati on i nvol ved the Board or forged docunents were used.
Thereafter, between 1978 and 1982, the NLRB abandoned this view (see
General. Knit of Galifornia (1978) 239 NLRB 619) and reversed Shoppi ng Kart

by reinstating Hol | ywood Geramcs, 1982, both Hbollywod Geramcs and

Shoppi ng Kart gave way to the nowprevailing Mdland rul e.

This case may present the ALRB's first opportunity to determne
whether, or to what extent if any, it wll followMd and. |n cases

decided prior to Mdl and, we scrutinized
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all eged msrepresentations in order to determne first whether a di sputed
statenent did in fact constitute a msrepresentation and, if so, whether
It was such that it would tend to affect enpl oyee choice. For exanple, in

Sakata Ranches (1979) 5 ALRB No. 56, the Enpl oyer argued that the URPWs

promse to hel p enpl oyees wth immgration natters constituted canpai gn
msrepresentations. The Board found that certain of the Lhion's answers to
enpl oyee questions were i ndeed m srepresentations but, upon examnation of
the msrepresentations and their context, concluded that they were renote
and of uncertain value and thus "were no nore than a pl edge of assi stance."
There the Board expressly eschewed "a strict or nechani cal approach to the

Hol | ywood Geram cs standard and held that it woul d set aside el ections only

where a realistic appraisal of the pre-el ection conduct indicates that the
integrity of the election has been inpaired." In that sane case, the ALRB
al so reasoned that the NLRB approach to msrepresentations is not avail abl e
in agriculture because of, as noted previously, the peak requirenent.
Therefore, "[i]thas.. .been our practice to set aside elections only where
t he enpl oyees coul d not express their free and uncoerced choi ce. "
(See, also, Lawence Mineyards Farmng Gorn. (1977) 3 ALRB No. 9; Jake J.
Cesare & Sons (1976) 2 ALRB No. 6; Paul W Bertuccio (1978) 4 ALRB No. 91;

Ves- A Mx (1979) 5 ALRB Nb. 14.)

Wthout determning wth finality whether Mdl and is a precedent

of the national board which has neaning in agriculture,
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and therefore one we may be obligated to follow?! the question here may be

resol ved by reference to Holl ywood Geramics, but only insofar as that case

stands for the proposition that a statenent, even if construed as a
msrepresentation in fact, need not invalidate an election if it appears
that the other party has had an opportunity to refute or explain away the
contested statenent.

In this case, the Board has the benefit of the sworn declaration
of a UFWorgani zer whi ch specifies that on January 8, 1997, two days
follow ng the neeti ng of assenbl ed enpl oyees descri bed above, 19 days
before the decertification petition was filed, and 26 days prior to the
el ection, the Uhion had been advi sed of the Enpl oyer's all eged inplication
to enpl oyees that the UFWcoul d have negoti ated the proposed increase in
nedi cal insurance premuns and that its failure to do so nay perhaps have
been the cause of the size of the increase. As the organi zer's know edge
nay be imedi ately inputed to the Lhion on a theory of agency, it seens
apparent that the UFWhad an opportunity to nake an effective reply in
order to diffuse or explain anay the all eged msrepresentation. (Hollywood
Ceramics. )

Accordingly, election objection No. 5 the only renai ning
obj ection, should be, and it hereby is, dismssed. The Regional D rector

nay now open and count the ballots and i ssue an

Section 1148 provides that the ALRB "shall follow applicabl e
precedents of the National Labor Rel ations Act, as anended."
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official Tally of Ballots to the parties.?
DATED Decenber 16, 1998

MOHAEL B. STAKER (Chai rnan

[ VO\NNE RAMCS- R GHARDSON. - Menber

GRACE TRUWJI LLO DAN EH., Menber

MARY MIDONALD, Menter

- Mhis decision is issued as precedent for future cases of the
Agricultural Labor Rel ations Eoard. (Qvt. ode section 1425. 60)
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CASE SUMVARY

OCEANM EVPRODUCE QQ 24 ALRB Nb. 6
(U Case NO 98-RD 1- EQ XY
Backgr ound

Follow ng a decertification election held in a unit of Ceanvi ew
agricultural enpl oyees represented by the Lhited FarmVrkers of Anerica,
AFL-AQ O (UFWor Lhion), the Regional Drector inpounded the ballots pendi ng
investigation of a late filed unfair |abor practice charge. Pursuant to the
ALRB s "bl ocki ng" policy, charges which have resulted in the issuance of a
fornmal conplaint nay serve to prevent an el ection fromgoing forward when
the conpl aint all eges conduct whi ch reasonably would tend to interfere wth
enpl oyee free choice. However, when the Regional Drector has not had an
opportunity to fully investigate a charge, and therefore no conpl ai nt coul d
have i ssued, the el ection goes forward but the ballots nay be i npounded
pendi ng conpl etion of the investigation. In this instance, the
I nvestigation has been conpl eted and the charge whi ch served as a basis for
t he i npoundnent order has been di sm ssed.

Inthe interim however, although it |acked know edge as to the
out cone of the election, the UFWtinely filed objections to the el ection
wthin the statutory five day period followng the election. Those
obj ections were hel d i n abeyance pendi ng resol ution by the General Gounsel
of unfair |abor practice charges alleging the sane or simlar conduct as
t hose which the Uhion presented directly to the Board in the formof
obj ections. After all relevant charges were di smssed, the Executive
Secretary of the Board dismssed the rel ated objections as well as any ot her
obj ections which either did not conport wth the Board' s filing requirenents
or did not assert conduct which woul d warrant setting aside the el ection.

Follow ng the dismssal of all election objections, the UFW
filed a request for review by the Board on the grounds that it was error for
(bjection No. 5 to have been dismssed. The Board agreed, in part, finding
that the declaration in support of the objection was not based on hear say,
one of the grounds for the dismssal, but on the personal know edge of the
decl arant who descri bed certain preel ection conduct under penalty of
perjury. Qn that basis, the request for reviewwas granted and the Board was
conpel l ed to. examne the objection on its nerits:

Boar d Deci si on

The issue before the Board was whet her the Enpl oyer msrepresented to
assenbl ed enpl oyees prior to the decertification election that a dramatic
increase in their share of nedi cal
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insurance premuns was a direct result of the Lhion's failure to respond to
the Bl oyer's request to negotiate, and therefore whether the el ection
shoul d be set asi de because such conduct reasonably would tend to interfere
w th enpl oyee choice. As a defense to a related unfair |abor practice
charge, in which the UAWal |l eged that the increase was inpl enent ed
unilaterally by the Ewl oyer wthout prior notification to the Uhion, the
Enpl oyer argued that it had no duty to negotiate wth the UFWw th regard to
the enpl oyees' share of insurance prem uns.

The Board lobserved that the present position of the National Labor
Rel ations Board (NLRB or national board) is that it wll no |onger set aside
el ections based on allegations of naterial msrepresentations of fact or |aw
unl ess a party has forged docunents or altered NLRB docunents during the
el ection canpai gn and decided that it need not determne the applicability of
such aruleinthis case. Rather, the Board cited early ALRB decisions in
whi ch all egations of msrepresentations were examned in order to deternmne
whet her they were in fact msrepresentations of fact or lawand, if so,
whet her they were such that they would tend to interfere wth free choi ce.
Here, however, the Board did not need to deci de whet her the statenents
attributed to the Enpl oyer were in fact msrepresentations, finding that, in
any' event, the Lhion had notice of the statenents 19 days before the
decertification petition was filed and 26 days prior to the el ection. The
Board concl uded that the Unhion therefore had sufficient opportunity to nake
an effective reply in order to diffuse or explain anay the all eged
m srepresentation by the Enpl oyer.

Havi ng di smssed the | ast renai ni ng obj ection, the Regi onal
Orector was directed to open and count the ballots and i ssue an official
Tally of Ballots to the parti es.

* * * * %

This case sunmary is furnished for information only and is not an official
statenent of the case, or of the Agricultural Labor Relations Board.
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PLEASE TAKE NOI CE that the objections filed by the Lhited
FarmVWrkers of Anerica, AFL-Q O (Lhion) in the above-referenced case
whi ch were hel d i n abeyance pendi ng the out cone of the General (ounsel's
investigation of related unfair |abor practices are hereby D SM SSED
The Lhion tinely filed objections to a decertification election held on
February 3, 1998. By order dated March 2, 1998, the Acting Executive
Secretary dismssed various objections and hel d the remai nder in
abeyance, as the Board nust defer to the exclusive authority of the
General ounsel wth regard to the investigation of charges and the
I ssuance of conplaints. (See Mann Packi ng Gonpany, Inc. (1989) 15 ALRB
No. 11.) O My 11,
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1998, the Regional Director dismssed all allegations contained in the
charges in Case Nos. 98-(E20-EQOX) and 8- 20-1-EQOX). The Lhion
requested review of the dismssals and, an Gctober 9, 1998, the General
Gounsel i ssued deci sion uphol ding the dismssal of the charges. In
accordance with the principles of Mann Packi ng Gonpany, Inc., the

obj ecti ons whose nerit was dependent upon a finding by the General
Qounsel that the related unfair |abor practice charges rarranted the

I ssuance of a conplaint nust in turn be dismssed. Specifically, the
dismssal of the charges in Gase Nos. 98- (E 20-EQ X)) and 98- C& 20- 1-
EQ X requires the tismssal of hjections 1 and 7, as well as those
portions of objections 2, 3, 4, 8 and 9 not dismssed by the order of
March 2, 1996.

(pjection 5 alleges that the Enpl oyer held an ill egal
captive audi ence speech to denigrate the Lhion wth regard to nedi cal
plan premuns. Wile this allegation did not appear on the face of the
related unfair |abor practice charges as filed, it was part of the sane
course of conduct conpl ained of and was, therefore, held in abeyance in
anticipation that the General (ounsel's investigation mght address it.
However, the record does not indicate that this specific allegati on was
i nvestigated by the General Gounsel and included in the dismssal of
the charges. Therefore, the abjection nust be addressed here for the
first tine.

hjection 5is DSMSSED for failure to provide
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declaratory support. The only references to such a neeting in 'the
declarations are hearsay and, thus, fail to satisfy the requirenent in
the Board s regulations that declarations state facts wthin the
personal know edge of the declarant. (Regul ation 20365(c) (2)(B% J. R
Norton (o. v. ALRB (1979) 26 CGal.3d 1.) Mreover, the decl arations
reflect no threat or promse of benefit that woul d cause the Enpl oyer's
conduct to fall outside permssible speech rights. (See Jack or Mrion
Radovi ch, supra, 9 ALRB No. 45.)

(pjections 6 and 10, in which it is alleged that Gceanvi ew
Produce Gonpany (Enpl oyer) discrimnatorily paid the regul ar Qceanvi ew
enpl oyees four hours pay to induce themto vote, involve conduct which
was the subject of an unfair |abor practice charge in Case No. 98- (& 23-
BEQ Y filed on February 17, 1998. Sonetine thereafter, the Union
requested w thdrawal of the charge, and that request was granted by the
Regional Drector on August 5, 1998. |In Mann Packi ng Gonpany, Inc., the
Board stated that it was not required to defer to the General Counsel's
authority where no unfair |abor practice charges have been fil ed.
(Id., at p. 8 fn. 7.) Snce there has been no fornal determnation by
the Regional -Orector as to the nerits of the charge in Gase No. 9S C&
23-BEQY), it wll be assumed for the purposes of this order that no

deferral is required where, as here, a charge has been

"The Board' s regulations are codified at Title 8 Caliioma (ode of
Regul ations, section 20100, et seg.
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w thdrawn. Therefore, the nerits of these objections are
addr essed bel ow
(bjections 6 and 10 are DSMSSED for failure to provide
sufficient declaratory support. The portions of the declarations which
address thesa objections are entirely nearsay and, thus, fail to
satisfy the requirenent in the loard s regul ations that declarations
state facts wthin the personal know edge of the declarant.
(Regulation :0365c) (2) (B; J. R Norton . v. ALRB, supra, 26
CGal.3d 1.) in any event, the supporting declarations fail to indicate
that four hours of pay was discrimnatorily offered to only :he regul ar
Cceanvi ew enpl oyees. (See TNH Farns, Inc., supra, 10 ALRB NO 37.)
PLEASE TARE FURTHER NOTI CE that pursuant to Regul ation 20393
(a), the Lhion may file wth the Board a request for review of the
dismssal of its election objections fornerly held i n abeyance wthin
five (5 days of this Oder. Che five-day filing period is cal cul ated
I n accordance wth Regul ation 20170. Accordingly, the request for
reviewis due Oh Gctober 30, 1998.
DATED Cct ober 20, 1998

J. ANTON
Executive Secretary, ALRB

CIUAT FARLR
BTATE IF ShRiFaRAI L
gra, t13 cmey B2, -4-

ake



	Oxnard, California
	STATE OF CALIFORNIA
	AGRICULTURAL LABOR RELATIONS BOARD
	
	OBJECTION AND DIRECTING OPENING AND COUNTING
	TALLY OF BALLOTS
	
	
	
	OCEANVIEW PRODUCE CO.	24 ALRB No. 6



	STATE OF CALIFORNIA
	ABEYANCE; NOTICE OF
	Executive Secretary, ALRB








