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DEQ S ON AND CROER

n Decenber 15, 1997, Admnistrative Law Judge (ALT) Thormas Sobel
i ssued the attached deci sion hi which he recommended that the conplaint in
t he above-referenced case be dismssed inits entirety. The conpl ai nt
al l eged that Vérnerdam Packi ng Gonpany (Respondent) took various forns of
adverse action agai nst enpl oyees Riben Duarte and Jesus Geja in retaliation
for their union activities. The Unhited FarmVWrkers of America, AFL-AQ
(LW tinely filed exceptions to the ALJ's decision and filed a response to

the exceptions.?

'A11 decisions of the Agricultural Labor Relations Board, in their
entirety, are issued as precedent for future cases. (Gov. (ode, 811425.60.)

“Respondent asserts that the UFWs exceptions fail to conply with
Regul ation 20282 (8 Cal. CGode Reg. 8§ 20282, subd. (a&)(l)), and shoul d be
dismssed on that basis. It is true that



The Agricultural Labor Relations Board (Board) has considered the
record and the ALJ's decision in light of the exceptions and briefs
submtted by the parties and affirns the ALJ's findings of feet and

concl usions of |aw and adopts his recommended deci sion and order.?
I

I
I
I
I
I
I
I
I
I

the exceptions contai n somewhat | ess than the degree of clarity and
specificity sought by the requirenents set forth in the regul ati on. However,
the Board has declined to di smss exceptions where, as here, conpliance wth
the regulation is sufficient to allowthe Board to identify the exceptions
and the grounds therefor and address themon their nerits. (Q son

Farns/ Certified Egg Farns, Inc. (1993) 19 ALRB No. 20; Qasis Ranch
Managenent, Inc. (1992) 18 ALRB No. 11.)

*The UFWasserts that it was error for the ALJ to decline to inpute to
Respondent the know edge of its forenen that Duarte and Cegja were | eaders of
the union organi zing effort. W disagree. This Board, consistent wth
precedent of the National Labor Relations Board, wll decline to inpute such
know edge where credited testinony indicates that the information was not
passed on to higher officials in the conpany who nade the decision to take
the adverse action conpl ained of. (Arco Seed Conpany (1985) 11 ALRB No. 1;
Dr. Phillip Mgdal, DD S, Inc. (1983) 267 NLRB No. 24.)

24 ARB No. 2 - 2-



ROER

The conplaint in Case Nos. 94-C&64-M, 94-(E81-M, 94-(CE154-M,

95-CE-06-M, and 96-CE-47-M is hereby DSMSSEDin its entirety.

DATED My 1, 1998

MCGHEL B. STAKER (hai r nan

| VONNE RAMCS R CHARDSON  Menber

GRACE TRWI LLO DAN B, Menber

JGND SMTH Menber

MARY E McDONALD, Menber
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CASE SUMVARY

VWARVERDAM PACKI NG QQ CGase No. 94-(E64-M , et al.
(AW 24 ALRB No. 2
Backgr ound

O Decenber 15, 1997, Administrative Law Judge (ALJ) Thonmas Sobel issued a
deci si on in whi ch he recoomended that the conplaint in the above-referenced
case be dismssed inits entirety, for failure to establish any of the
violations alleged. The Lhited FarmVWrkers of Averica, AFL-QQ (WRW
tinely filed exceptions to the ALJ's deci sion and Vér ner dam Packi ng Gonpany
(Respondent) filed a response to the excepti ons. The conpl aint al | eged t hat
Respondent di scri mnated agai nst Ruben Duarte and otherwi se interfered wth
his right to engage in protected activities by changing his job
classification and duties, ordering himnot to speak Spanish to his
supervisor, threatening to and reducing his overtine hours, and by |aying
off and refusing to rehire him It also was all eged that Respondent
discrimnatorily discharged Jesus Ggja. In addition to denying that it
conmmtted any violation of the Agricultural Labor Rel ations Act, Respondent
al so contended that Duarte was not an agricultural enpl oyee and, thus, the
Agricultural Labor Relations Board (ALRB or Board) has no jurisdiction to
adj udi cate the all egati ons concerning him

Boar d Deci si on

The Board summarily affirned the ALJ's recommended deci sion and order,
though it expressly addressed two argunents rai sed by the parties. The
Board deni ed Respondent' s request that the UFWs exceptions be di smssed
for failure to fully conply with Regul ati on 20282 (Cal. Gode Regs., tit. 8,
§ 20282, subd. (a)(l)), noting that in the past it has declined to dismss
exceptions where, as here, conpliance with the regulation is sufficient to
allowthe Board to identify the exceptions and the grounds therefor and
address themon their nerits. The Board rejected the UFWs assertion that
it was error for the ALJ to decline to inpute to Respondent the know edge
of its forenen that Duarte and Geja were | eaders of the union organi zi ng
effort. The Board agreed wth the ALJ that inputation of know edge was
inappropriate in this case, citing precedent hol ding that know edge w ||
not be inputed where credited testinony indicates that the infornati on was
not passed on to higher officials in the conpany who nade the decision to
take the adverse acti on conpl ai ned of .

* * *

This Case Sutmary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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THOMAS SCBH., Chief Administrative Law Judge: This case was
heard by ne in Misalia, Galifornia .on Septenber 30 thru Cctober 3, 1997.
Briefs were filed on Novenber 19, 1997. After the filing and service of
charges, General (ounsel issued a conpl aint alleging that Respondents,
admtted agricultural enployers wth respect to their farmng and tree
fruit harvesting operations, 1) discrimnatorily changed the job
classification and duties of Ruben Duarte, reduced his overtine hours,
ordered himnot to speak Spani sh to his supervisor, and not only unlawful |y
laid himoff, but, thereafter, both directly and indirectly, refused to
rehire him and further interfered wth his protected activities by a)
threatening to take anay his overtinme, b) warning himnot to speak to other
enpl oyees about the Lhion, ¢) and predicting that if the Uhion won a
representati on el ection, he and his fell ow enpl oyees woul d not have enough
toeat; and 2) discrimnatorily discharged anot her, enpl oyee naned Jesus
Ceja. Respondents deny violating the Act and additionally contend that this
Board lacks jurisdiction to adjudicate the allegations concerning Duarte
because he was not an agricultural enployee. | wll take up the
jurisdictional question first.

l. Duarte' s "enpl oyee" status
A The testinony

Respondent s grow peaches, pluns, nectarines, wal nuts, cherries

and appl es. They al so operate a packi hghouse whi ch
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General ounsel concedes is commercial. See, Prehearing Gonference Qder, p.
2; Jurisdictional Facts. Wen Ruben Duarte began his enpl oynent wth
Respondents in 1992 as a tractor driver, his supervisors were Arne
Tutschulte and Janes Mers. Duarte testified that in Qctober 1993, he was
taken out of the fields and assigned to the shop under the supervision of
Manual Garcia, whereupon his prinary duties becane the delivery of firewood
to custoners and fruit to a fruitstand on one of Respondents' ranches.
Respondent Bill Vérnerdamtestified that when he took an orchard out, the
trees were cut up for firewood, RT p. 393 [Vlrnerdan). Duarte testified that
he sonetines picked the wood up in the fields, RT p. 48, 11. 24-28; p. 49
11. 1-3; and sonetines in front .of the packing shed where it had al ready
been | oaded into bins. RT p. 80. Warnerdamtestified that the fruit was
second quality fruit "fromthe packi ng shed", RT p. 393, 11. 23-24.

According to Duarte, when he was not haul i ng ei ther wood or
frut, he mght work in and around the shop, doi ng such things as general
clean-up, including washing his truck as well as helping to fix or maintain
ot her equi pnent, including tractors, RT p. 45, or he mght be sent to the
fields to gather brush, prune trees, or cut firewood. Duarte testified that
this rough mx of hauling, shop and field duties continued through the
spring of 1994, when he was al so put to work |evel ling roadways around shop,
packi ng shed and ranch; boxing and | ocading fruit in
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the shed; and doing odd jobs, such as fixing leaking irrigation lines in
the fields. RT pp. 47-48.°

Several of Duarte's co-workers al so testified about his
1994 duties. Wth respect to his shop duties, tractor driver
Luis Magana recall ed Duarte's changing oil on the tractors "around" June,
199-4, RT p.236. Wth respect to field duties, Hias Rodriguez testified he
saw Duarte spray grass wth a backpack sprayer before and after June 14,
1994, as well as use atractor to cut grass and to di sk, RT p.251.
Quillerno Medina testified that "just prior to the el ection', RT p.223 11.
11-12, he saw Duarte cutting grass wth a tractor in the orchards near the
packi ng house. Magana initially testified that he recalled Duarte's
sprayi ng weeds and disking in "the early part of 1994", RT pp. 235, 248,
but later admtted he was uncertain about the disking, RT p. 247. Fnally,
Jesus (eja testified that before the election in 1994, he saw Duarte
sprayi ng weeds on a tractor. Duarte testified he was confused enough by his
mx of duties, that he asked a nunber of tines where he was supposed to be

working and, at least until the union canpai gn, he was al ways

'General Qounsel inplies that after the union novenent started in the
spring of 1994, Duarte was given nore and nore fruit haul i ng assignnents in
order to keep himaway fromthe other workers, Post-Hearing Brief, p. 8.
Wiile it is undisputed that fruit hauling picks up during the sunmer
nonths, RT p. 82, and, therefore, it is reasonable to infer, that the
amount of fruit Duarte haul ed around the tine of the Uhion canpai gn
i ncreased, nothing in the record supports General (ounsel's contention that
Respondent s were separately notivated by Duarte's union activities to give
himnore and nore fruit haul i ng assi gnnents.
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told he was assigned to the shop, See, e.g., RT p.59.

A though Respondent’'s wtnesses did not dispute that Duarte
perforned a variety of duties upon being transferred to the shop, on a
nunber of inportant points they presented a different picture about what he
did Inthe first place, they place his transfer somewhat |ater than Duarte
did: for exanple, Tutschulte recalled he started i n Novenber or Decenber
1993. RT p. 579. Each day, Duarte reported to the shop in the norni ng where
he readied his truck, RT p. 522 [Garcia], or did general clean-up, including
cleaning the toilets and washing the tractors, RT p. 360 [Wrd], before
naki ng what ever seasonal deliveries were required. Generally speaki ng, he
haul ed firewood from Novenber thru February, RT p. 80, and fruit during the
spring and summer nont hs. Everybody agreed that hauling fruit during the
peak of season between June and August coul d take up al nost a whol e day by
i tsel f.? Respondents' witnesses estimated he spent about "80% of his tine
haul ing wood and fruit, RT p. 517. What proportion of the total tine spent
haul i ng was devoted to wood as opposed to fruit is not clear fromthe
recor d.

Garcia, Tutschulte, and Wrnerdamal so testified that besides

these nore or less regul ar duties, RT p. 455-23,

Bill Wrnerdam for exanple, testified that Duarte might take as
nmany as four loads a day to the fruitstand wth each |oad taking between
1.5-2 hours. RT p. 393-4; see also, Vrd RT p. 361. Duarte testified that
during the busy season, he mght nake 7 trips a day. RT p. 120.
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throughout al nost all or 1994, Duarte al so hel ped Garcia on the
construction of a Gontrol | ed At nosphere roomwhich is used for | ong-term
storage of fruit. Wrk on the roombegan in January or February of 1994
when Respondent cleared the site of trees. RT p. 512. It appears from
Garcia s testinony that the next phase of construction was installation of
a drai nage system RT p. 517, but whatever happened next, both Garcia and
Duarte detailed a nunber of |abor intensive tasks that Duarte either did by
hinsel f, or hel ped Garcia do, until the construction was conpl eted in
Novenber of 1994, including, as noted above, hand-di gging trenches for the
drai nage, doing tractor work for the pour, putting inirrigation |ines,
doing clean-up for the contractor, putting in a drai nage systemto recycle
the "defrost water", regrading the lot after the building was up, and
buil ding a new parking lot and painting the lines onit. RT p. 517-22
[Garcia].

Perhaps the nost inportant difference between the
testinony of Respondents' w tnesses and that of General (ounsel's is that
Respondent's wtnesses did not recall Duarte's performng any field work
around the tinme of the election. See, e.g., RT p. 482.

B. The records

At least for the nonths of (ctober and Novenber, and the first
two weeks of Decenber, Respondent introduced Duarte's tinesheets which
detail exactly what he was doi ng hour - by- hour.
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No tinesheets exist after Decenber 9, 1993 since Duarte began to use a
tinecl ock after that pay period.

The tinesheets for Gctober show himperformng a variety of
duties, nostly on various ranches, but sone in the shop. As far as shop
duties are concerned, Duarte did "repairs and nai ntenance” in the shop for 1
hour on QGctober 5; "overhead' for 1 hour on Gctober 6 and 1.5 hours on
Qctober 7; "repairs and mai ntenance" for 2 hours on Cctober 15; and
“cleaning" for 1 hour on both Cctober 18 and ctober 20. The bul k of his
tine was spent in Respondents' orchards or ranches and his duties consisted
of making borders, cutting wood, irrigating, now ng, repairs and
nai nt enance, controlling weeds, "overhead", burning, cleaning, pulling and
proppi ng trees, picking wal nuts, pruning, and shoveling. Assumng t hat
Duarte’s first assignnent to the shop was in Cctober, the tinesheets are
consistent wth his testinony that he continued working in the fields after
he was assigned to the shop. However, since both Duarte and Garcia testified
that once Duarte was transferred to the shop, he spent nost of his tine
haul i ng, and the Cctober tinesheets show no hauling, both nmen got Duarte's

duties wong at least to that extent.?

% nviewof the conflict in the testinony about when Duarte was
transferred to the shop, the tine spent in the shop on his Gtober tinesheet
nay not be concl usive on the question of the date he was transferred, since
his brief periods in the shop may have been incidental to his tractor
duties, as opposed to being a regul ar assignnent. For exanpl e, the tinesheet
for tractor driver Jose Luis Magana shows work in the shop on 8/ 27/ 94 and
that of Sanuel Ramrez shows work in the shop on 8/27/94 and agai n on
8/31/94. RX 13



Duarte's tinesheets for the first two weeks of Novenber agai n
show a variety of ranch or orchard duties, including pruning, weeding,
shovel ling, cleaning, and propping trees. Not until Novenber 15, when he
worked for 1.5 hours doi ng "overhead", is he again shown in the shop, and
fromthe 16th through the 23rd, he was apparently back in the fields,
shreddi ng brush, doing repairs and nmai ntenance, controlling weeds, and
now ng. Haul ing appears on his tinmesheets for the first tinme on Novenber
23, along wth suckering and weed control on the berns at the Lopez Ranch,
after which it takes up an increasing anount of tine. Except for burning on
the Lopez Ranch for 2.5 hours on 11/ 24, shredding brush for 4 hours in the
May D anonds on 11/26, and cleaning on the R ver Ranch for 2 hours on 12/ 4,
the tinesheets do not again show Duarte in the fields. Hs tinesheet for
Novenber 26 puts himin the packing she'd for the first tine. See, RX 7.

W until Novenber 24, then, the tinesheets are consistent wth Duarte’s
testinony that he regularly worked in both fields and shop; after Novenber
26th, wth the exception of 2 hours "cleaning" on the Rver Ranch on 12/ 4,
they are consistent wth Garcia s testinony that once Duarte began haul i ng,
he ceased doing field work.

Moreover, it appears fromthe fact that Duarte was paid wth the
other tractor drivers through 12/12/93 that he was fornally a tractor

through that date. See, RX 4 (a) and (b) and RX



3 (a) and (d).? As aresult, for the entire period during which his
ti mesheets show himdoing at |east sonme work: in the fields, he was.
still a tractor driver. This is consistent wth Tutschulte's recollection
that he was transferred to the shop in Novenber or Decenber. QX 15°
indicates that from12/12 -12/24/93, Duarte was formal |y assigned to the
shop. RX 2 (e) indicates that wth the pay period endi ng 12/ 26/ 93, he was
classified as a shed enpl oyee and signed for his checks wth the shed
enpl oyees. RX 2(d), See also, RX 2(g) - (k). The S gnature Lists for the
shed enpl oyees carry the code "SHD' on t hem
C Qoncl udi ng findi ngs

(oviously, Duarte had a variety of duties. There is no dispute
that he haul ed firewood and fruit, helped to construct the Gontrol |l ed
At nosphere Room and worked in the shop, doing clean-up and |i ght
nai nt enance, including washing tractors and, he testified w thout
contradiction, changing oil inthem There is a factual conflict concerning
whether or not he did field work after the start of 1994, with Duarte and
the other enpl oyee w tnesses testifying that he worked in the orchards, and

Respondents' w tnesses testifying that he did no field work after

“RX 3(a) and (d) and RX 4(a) and (b) are lists signed by enpl oyees
when they receive their checks. They show Duarte in crew AT for the pay
period ending 12/2/93. Maria Cabral, Respondent's G fice Manager, testified
that the AT crew desi gnation stands for Arne Tutschul te, then Respondents'
tractor driver supervisor. See, RT p. 266.

General ounsel has noved to correct the Exhibit |ndex to reflect
that G2X 15 was received into evidence. It is hereby corrected. See. RT p.
317
9



he came under Garcia' s supervision. There is al so a di spute about the
originof the fruit Duarte took to the fruit stand, wth General Gounsel
contending it nust have cone from Respondent's trees because Respondent
presented no evidence to the contrary, and Respondent contending that it
was fruit fromthe packing shed. Before considering the parties' argunents
relating to fruit hauling, | wll briefly address the evidence relating to
Duarte' s field work.

Despite eliciting testinony that Duarte worked in the fields
during 1994, General (ounsel does not rely on it in her Post-Hearing brief
to establish jurisdiction. Because she does not expl ain why she ignores the
testinony, and it goes to jurisdiction, | wll briefly explain wy I
decline to take it into account.

In view of the considerable amount of tine that has passed
since the spring of 1994, | aminclined to regard the testinony of
Rodri guez, Medi na, Magana, and Gej a about when Duarte might have done such
un-noteworthy tasks as now ng grass, disking, spraying, or putting in
irrigation lines, wth sone skepticism Wile | woul d expect Duarte and
Garcia, as those nost interested, to be nore aware of what Duarte was doi ng
during the spring 1994, not only is their testinony in conflict, but a
conpari son between the tinesheets that are available for the end of 1993
wWth their testinony about the sane period, indicates that they, too, had
difficulty accurately recal ling the sequence
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of Duarte' s work assignnents which, considering the records that are
avai | abl e, is understandabl e.

Thus, while both of themagreed that when Duarte started in the
shop, he started hauling, if he started in the shop in Cctober, 1993, the
records show that he did not start hauling until alnost two nonths |ater;
and while Duarte recalled mxing field work with his hauling, the available
records indicate that once he started hauling, he did not have field work;
and while Garcia recalled Duarte' s being transferred to the shop to assi st
him if Duarte started in the shop in Qctober, it appears that Tutschulte,
who was a field supervisor, was still supervising hi mwhen he was supposedl y
under the supervision of Garcia. Such di screpanci es between the records and
the recol l ection of the arguably nost know edgeabl e w t nesses, indicate that
any of the w tnesses' unaided nenories of Duarte's episodic field duties are
not reliable. In viewof the conflict in the testinony, | decline to find
that Duarte perforned field work in 1994.

Wth field work elimnated as a basis for jurisdiction, three
other potential bases remain: Duarte's construction work, his shop work,
and his hauling. If | understand General Gounsel correctly, she does not
argue that the construction duties constituted "agriculture", but only that
the fact that Duarte perfornmed themdid not put himwthin the construction
wor ker exenption of 1140.4(b), which states that the ALRA does not apply
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“to any enpl oyee who perforns work to be done at the site of the
construction, alteration, painting, repair of a building [or] structure .
."® General (ounsel, therefore, bases her assertion of jurisdiction on

Duarte' s shop and haul ing duties, and specifically, on his fruit hauling.

Respondents strongly dispute that his fruit haul i ng
constitutes agriculture and further contend that because his fruit hauling
was non-agricultural, it nmakes no difference what he did in the shop
because this Board is preenpted fromeven considering the natter.

The ALRA applies only to agricultural enployees and only to
t hose enpl oyees specifically excluded fromcoverage of the National Labor
Rel ati ons Act. Labor Code Section 1140.4 (a) and (b). Labor Code Section
1140. 4(b) defines an agricultural enpl oyee as "one engaged in
agriculture”, which is defined as:

farmng in all its branches, and, anong ot her things,
includes the cultivation and tillage of the soil,

dai rying, the production, cultivation, grow ng and
harvesting of any agricultural or horticul tural
coomodities . . . the raising of |ivestock, bees,
furbearing aninals, or poultry and any practices
(including any forestry or |unbering operations)
perforned by a farner or on a farmas an incident to or
in conjunction wth such farmng operations, includi ng
preparation for nmarket and delivery to storage or to
narket or to carriers for transportation to narket.

®bwever, to the extent | amnot construing her argunent correctly, |
wll quickly state that if | had to decide the issue, | would concl ude
that Duarte's construction duties were "incidental " to Respondents'
concededl y commerci al packi ng shed operation and, therefore, non-
agricul tural .

12



This definition has been held to have both a "primary" and a "secondary"
neani ng. The "prinary" neani ng enbraces the operations listed in the
statute, such as the cultivation and tillage of the soil and the grow ng
and harvesting of agricultural comodities; the "secondary" neani ng
enbraces any practices perforned by a farner or on a farmas an incident to
or in conjunction wth the farner's ow operations. See, 29 CF. R 780. 141.
A secondary practice, such as delivery to narket, that is not "incidental"
tothe farner's own operations is not "agriculture" wthin the scope of the

definition. Farners Reservoir & lrrigation Go. v MConb (1948) 337 US 755,

766 at n. 15.

General Qounsel argues that Duarte's fruit haul i ng was
agriculture wthin the neaning of the secondary definition because
"Respondent s presented no evidence that these deliveries consisted of
anyt hi ng ot her than Vérnerdams own produce.” Vérnerdam however, testified
W thout contradiction that the fruit canme from Respondent's packi ng -shed
fromwhi ch Respondents argue: S nce it is undisputed that Respondents' shed
is a comercial shed, and the fruit Duarte haul ed cane fromthere, "it

follows that the fruit was a coomercial mx of both

Uhder the rule of Cansco Produce Conpany (1990) 297 NLRB No. 157, an
enpl oyee who "regul arly" handl es produce produced by enpl oyer-farners ot her
than his own enpl oyer is an enpl oyee under the national act. Sncel am
concluding that it is arguable that the fruit which cane fromthe shed was
a coomercial mx, and Duarte only hauled fruit fromthe shed, it foll ows
that when he haul ed fruit, he"regul arly" haul ed a comercial mx.
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Respondents' fruit and. that of other growers. Now it is conceivable that
the fruit grown by Vérnerdamwas kept apart fromthe fruit of other growers
while it was in Respondents' shed, so that Wrnerdams testinony that the
fruit Duarte took to the fruitstand "cane" fromthe shed does not
necessarily say anything about who grewit, and if Respondents had the
burden of showng that it was nore likely than not that the fruit Duarte
haul ed consisted of both their fruit and the fruit of other growers, | do

not think they woul d have net it. However, under San DO ego Buil di ng Trades

Gouncil v. Garnon (1959) 359 US 236, all that Respondents need do is put

forth enough evidence to enable this Board to find that the national Board
coul d reasonably determne that Duarte hauled fruit fromgrowers other than

Respondent and this Board has no jurisdiction to decide otherw se. Intern.

Longshorenen's Ass'n., AFL-AOv Davis ( 1986) 476 US 380, 394. | think

testinony that Duarte hauled fruit fromthe shed reasonably inplies that he
haul ed fruit out. of the shed in the sane proportions that it went into the

shed. [See, NNRBv. Gl -Miine Farns (5th dr. 1993) 998 F2d 1336:

testinony that distinctive dollies bearing shipping stickers of outside
producers hel d, probative on issue of whether Cal-Mine processed out side
eggs despite | ack of any evi dence about what was in the dollies.] |

conclude that Duarte's fruit hauling duties were non-agricul tural.
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However, | reject Respondent's further argunent that wth this
conclusion, the Board's jurisdictionis at an end for even though Congress
I ntended the NLRB to have excl usi ve jurisdiction over enpl oyees who are
arguably covered by the national Act, it also intended to pl ace enpl oyees
engaged in agriculture outside the NLRA As a result, when soneone, such as
Duarte in this case, works for an enpl oyer-farner and has mul tiple duties,
this Board inquires into the nature of each of these other duties to

determne if any of themconstitutes agriculture. See, Produce Magi c (1993)

311 NLRB Nb. 173, Royal Packing Gonpany (1995) 20 AARB No. 14, p. 5. Qily

if it be determned that each of these other duties is al so "arguably"
wthin the jurisdiction of the national Board, is this Board entirely
pr eenpt ed.

General (ounsel argues that Duarte’ s shop duties were
agricultural. As a general natter, "enpl oyees of a farner who repair the
nechani cal inpl enents used in farmng, as a sub- ordi nate and necessary
task incident to their enpl oyer's farmng operations,” are agricul tural
enpl oyees. 29 CF.R Sec. 780.158.% Since it is undisputed that Duarte
changed the oil and hel ped clean farmequi pnent, | find these duties

agricultural. However, | did not understand Duarte to do either

8 As General Qounsel points out, Respondents did not contest the
eligibility to vote of the shop enpl oyees during the el ection.
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of these tasks every day, but to do themfromtine-to-tine anong a variety
of other shop duties, such as cleaning his own truck, cleaning toilets, and
sweepi ng up. Wiile the Board has never directly declared "how nuch"
agricultural work an enpl oyee nust performin order to be considered an

enpl oyee under the ALRA in Royal Packing, Ibid, it did nake a point of

finding that the agricultural conponent of the mxed work in that case was
"substantial " when it-asserted jurisdiction on the basis of it. Snce |
cannot find that such shop work as Duarte perforned was substantial, |
decline to base the Board's jurisdiction onit.

The only remai ning ground for asserting jurisdiction is Duarte's
haul ing firewod to custoners. S nce there is no dispute that the firewood
cane froman enpl oyer-farner's own trees., if delivery of firewood may be
considered a practice of "forestry or |unbering", Duarte's occasional
gathering and delivery of it would be "perfornmed on a farmin connecti on
with [Respondents'] own farning operations" and, as .such, agriculture.®
The term"forestry or |unbering operations" refers to the "cutting,
haul i ng, and transportation of ... cordwood . ... It also includes the
piling, stacking and storing of ... products [including cordwood.]" 29
CFR Sec. 708. 201. "Gordwood" is defined as "1) wood stacked in cords

for use as

*nly "lunbering operations" perforned by a farner or on a farmin
connection with the farner's own operations is considered agriculture and
enpl oyees engaged exclusively in forestry or |unbering operations are not
engaged in agriculture, 29 CF. R 708.200. s
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fuel. 2) logs cut to a length of four feet to facilitate stacking in cords.

3) trees intended for tinber but of a quality used only for fuel." Random

House Dictionary, The Uhabridged Edition, 1966. Except that there is no

evi dence that the firewod Duarte haul ed was "stacked in cords" after it was
sol d, and sone evidence' that it was not before it was sold, firewod
clearly fits wthin the scope of the first dictionary definition as "wood .

. for use as fuel." The sole remaining question is if, when the Departnent
of Labor Regul ations speak of "cordwood", they nust be read as referring,

not to wood used as fuel generically, but only to fuel wood that is neasured
or stored in a specific way. To read the regul ation so narrowy woul d undul y
constrict the statutory |anguage: obtaining a "final harvest” fromits own
fruit trees is too clearly a practice related to Respondent's own farm ng
operation for ne to construe the reference to "cordwod"' as other than a
synonymfor wood used as fuel generally.

Duarte's tinesheets for Novenber 26 - Decenber 9, 1993, RX 6,
indicate that he spent 2.5 hours hauling firewood on 11/26; 8.5 hours on
11/27; 7 hours on 11/28; 9.5 hours on 11/29; '5.5 hours on 11/30; 2.5 hours
on 12/1; 7 hours on 12/2; 5.5 hours on 12/3; 6.5 hours on 12/4; 6 hours on
12/5; 4 hours on 12/6; 3 hours on 12/7; 7.5 hours on 12/8 and 5.5 hours on
12/9 and this is exclusive of any of the tine he spent operating the
forklift which, it is reasonable to conclude, he nust have used to | oad the
wood onto the truck for delivery. Wile the tinmesheets end
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after 12/9, it is reasonable to conclude that the hours reflected on the
tinesheets in evidence are representative of the anmount of tine Duarte
spent hauling firewood during all the wnter nonths when he haul ed
firewood. Hauling firewood, then, would be both regul ar and, over the
course of a year, substantial. The Board has jurisdiction.

I1. The All eged Whfair Labor Practices

A Introduction: The alleged discri mnatees'
protected activities

General ounsel contends that Duarte and Gej a were di scrimnated
agai nst because of their |eadership role in a successful organi zati onal
canpai gn that began in the spring of 1994 and ended in the August, 1994
certification of the Uhited FarmWrkers of Awerica, AFL-AQQ as the
col l ected bargai ning representative of Respondents' agricul tural enpl oyees.
Because both nen engaged in roughly the sane protected activities during a
relatively brief period of time,® 1 will first describe their activities so
that they may serve as background for consideri ng- Respondent 's treat nent
of them

There is no evidence of any protected activities on the part of

either of the alleged discrimnatees until shortly before

'n speaking of the alleged discrimnatees protected activities as
taki ng place during a concentrated period, | amnot overlooki ng General
Qounsel ' s contention that both all eged di scrimnatees wore union insignia
and attended bargai ning sessions after the el ection; however, as wll be
di scussed below, | amnot inclined to find either of these activities to be
a factor in their treatnent.
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a petition for certification was filed in June 1994. Not |ong before the
UFWfiled its Petition, Ruben Duarte contacted Roberto Escutia of the UFW
about how to obtain union representation. Escutia told Duarte to bring him
evi dence that Respondents' enpl oyees were interested in a union. It appears
fromDuarte's testinony that he spoke to Ggj a about what Escutia wanted for
it was Gegja who circul ated sone kind of initial petition among Respondent s'
enpl oyees. See, RT p. 52. %

Evidently satisfied by what Geja obtai ned, Escutia gave the two
nmen aut hori zation cards. Though Duarte and Geja were to renain at the heart
of the organi zational canpaign —Cegja testified that he collected a najority
of the signatures and Duarte testified he visited a nunber of crews for-the
same purpose —Duarte admtted that they were not alone in their sefforts;
according to him alnmost all the tractor drivers circul ated cards, anmong the
crews. RT p. 52

Athough Duarte initially testified that they obtai ned
si gnatures anong the crews "secretly",” RT p. 54, he acknow edged that the

canpai gn was no secret anong Respondent s'

“n viewof Duarte's testinony that Geja sought signatures on a
petition before the enpl oyees sought to make a show ng of interest, when
Duarte later speaks of gathering signatures it is not always clear whether
he is referring to gathering signatures to prove to the union that the
enpl oyees were interested init or gathering the show ng of interest itself.
| have reconstructed the chronol ogy as best | can.

“The enpl oyees only sought to keep the canpaign "secret" from
Respondents' "bigger" supervisors, such as James Mers and Arne
Tutschulte, RT p. 93, whomthe enpl oyees did not "feel coniortable wth."
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forenen who | earned about it in any of three ways: observing Gej a
gathering signatures inthe field, Duarte's telling themwhat he was
doi ng when he visited the crews to obtain signatures; and, nost
i nportant, because they were invited to attend the first organizational
meeting, which was hel d sonetine in My at a church in Hanford.
Duarte hinsel f invited forenen Jose Luis Rodriguez, |gnacio Mendoza and
M guel Pecino, but other foremen were al so present, such as Pascual
Gonzal es, Francisco Javier Ggja, Luis Puga, and Guadal upe Medina. * At
this neeting, Escutia introduced Duarte as the nman who brought the
Lhi on to Vér ner dam

After the neeting in Hanford, the canpai gn evidently proceeded
apace. Duarte openly wore Uhion insignia and his foreman, Manual Garci a
admtted he saw himwearing it; Gega, too, wore union insignia and
Tutschulte's assistant, Janes Mers, acknow edged that he saw Geja do so.
The two al | eged di scrimnatees were not exceptional in this: according to
Arne Tutschulte, Respondents' Ranch Manager, perhaps hal f the enpl oyees
wore union insignia before the el ection; Mers recall ed "everybody el se

[besides Cegja]” wore insignia, RT p.

B puarte spoke of the forenen as "sort of part of the group', RT p.
94, which | take to nean "sharing their synpathies.” The only forenen
Duarte spoke of as not "trusting" was Pascual Gonzalez. Ibid

“Though Duarte spoke of not fully trusting Pascual Gonzal es, he
admtted that Gonzales, too, had been invited to the neeting. RT p. 94.
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478, B Il Vérnerdamestimated that sonewhere between 80-90%of his enpl oyees

and, in sone crews, "everyone" displayed pro-Unhion sentinents. RT p. 396.

B. The alleged interference wth and di scri mnatory
treatnment of Ruben Duarte in 1994

According to Duarte, sonetine in My, after he started
"displaying Lhion insignia, Garcia told himto speak to himin English, so
that he [Garcia] coul d understand himbetter. RT p. 60. Duarte did not
under stand thi s because, although Garcia' s native | anguage i s Portuguese, he
spoke to other workers in Spanish. Garcia denied ordering Duarte to speak
English. RT p. 540. Duarte recall ed additional changes in Garcia's attitude
towards himafter the Petition for Certification was filed. Wen he
initially testified, he recalled Garcia's telling himthat he coul d not
"speak to these people, the field workers", and that he could no | onger use
the phone in the shop to call the fruitstand, but woul d have to use the
phone in the packing shed, RT p. 49-50. Later, on cross-examnation, he
testified that Garcia told himhe didn't want himto "be in the shop ot her
than whatever [he] needed to do or put in the truck,"” and he "shoul dn't even
go to the packi ng house" or "talk to the people in the packing house or in
the fields." RT p. 106.

Garcia recal | ed speaking to Duarte about his overuse of the
phone as wel | as what he regarded as excessive fraternization, but he denied

prohi biting himfromusing the
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phone. According to him Duarte asked himif he coul d use the phone and he
said he could, but only during lunchtinme and breaks, and not on work tine.
But | also told himthat he was doing a lot of talking wth the
forklift drivers and people driving the trucks, bringing the
fruit in. If | sent himout to get sonething, he wouldn't be
back for a while and he would be sitting in the pad talking to
a couple of truck drivers or forklift drivers. | said, Ruben,
you know it's tine to get back to work. RT p. 525
Duarte also recalled Garcia' s telling himthat even if the
Lhi on won the el ection, the conpany woul d never sign a contract, that
Wr nerdamwoul d rat her chop down all the orchards than sign a contract
wth the union and that "because of [hinj a lot of famlies woul d be
w thout work and without food." RT p. 58. Garcia deni ed naki ng any of
these statenents. RT p. 526
Duarte rel ated anot her conversation between himand Garci a
before the el ection when Garci a asked hi m"what [he] wanted wth these
workers since he didn't belong out inthe fields. RIT p. 57-58. Duarte told
hi mthese were his people, that he had al ways been "categorized as a field
worker [and he] was not happy wth the treatnent that was given to ne and
the farmmorkers and [he] wanted to be wth themto support them"” RT p. 58.
S nce Duarte also recalled Garcia s telling him -"it didn't natter because
[he] was not a farnmworker; [he] was a worker of the packi ng house and [ he]

. would not be protected under the law" RT p. 58, it is possible that

t hese
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statenents were either variants, or conponents of the same conversation. In
any event, Garcia denied naking such statenents to Duarte. He did admt
Duarte spoke to hi mabout voting: according to him the only thing he said
was that Duarte could vote on his lunch hour. RT p. 524. Duarte al so
testified that prior to Garcia's telling himhe didn't belong in the
fields, both Garcia and Tutschulte had repeatedly told himhe was a shop
worker. RT p. 59. Athough Garcia recal led Duarte’ s asking hi mwho he was
assigned to, he testified that he told hi mhe was "going to work in the
shed with ne." RT p. 541.

Duarte also testified that fromthe tine he was
assigned to the shop under Garcia, he frequently worked overtine, sonetines
as much as 15, but "al nost al ways" 11 hours, a day, RT p. 61, and he
frequently worked 7 days a week. According to him after the "union
novenent" began, he was tol d® that his "overtine was reduced from seven
days to five days and to eight hours"; that, in other words, his workweek
was reduced to a regul ar 40 hour week, RT p. 62. The so-called "Punch
Detail Reports" show the amount of overtine Duarte worked from 12/ 19/ 93
through 2/10/95. See, QX 15. On the basis of QX 15, | have prepared a

chart listing the nunber of days he worked, his total

BAs far as | cantell, this is the only evidence that supports the
allegation that Duarte was threatened that his overtine woul d be reduced.
Wsual |y, to constitute separate allegations, the threat woul d be distinct
fromthe operative reduction. In this case, the threat and the reduction
were apparently the sane event.
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hours, his hours of regular pay, and his overtine hours. It is attached to
this Decision as Appendi x A From 12/19/93 through 6/ 10/ 94, the week before
the el ection, Duarte averaged 5.7 days of work per week (149 days/ 26 weeks)
and 13.7 hours of overtine (357 hrs. 26 weeks). Fromthe week ending
6/17/94 until 12/9/94 Duarte worked an average of 4.9 days per week (129
days/ 26 weeks) and averaged 9.46 hours of overtine (246 hours/26 weeks.) In
ot her words, he averaged 4.2 hours/week | ess overtine after the el ection as
he averaged before the el ection. Between 3/1/94 and 6/ 10/ 94, he averaged
16.8 hours of overtine and fromthe week ending 6/ 17/ 94 thru the week
endi ng 9/ 30/ 94, he averaged 12.33 hours of overtine, again a difference of
about 4 hours. Mreover, he had nore days wth doubl e overtine hours after
the el ection than he had before the uni on canpai gn started. Wile it is
true that Duarte stopped working 6 and 7 day weeks after 6/10/94, the
practical effect was that he | ost on average half a day's work per week.

RX 16 indi cates that week to week variations of five hours was
not unusual anong Respondents' enpl oyees: thus, for the week endi ng 4/ 1/ 94,
Jose Moral es worked 37.49 hours and for the week endi ng 4/8/94, he worked
42.89 hours; for the week endi ng 4/1/94 Roberto Rodri guez wor ked 43. 62

hours and for the

0vertinme hours in excess of whol e nunbers are apparently not
recorded in fractions of an hour, but as mnutes: thus, | had to add the
mnutes of overtine in the last columm of Appendix A and divide by 60 to
determne how nmany additional hours of overtine Duarte worked.
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week ending 4/8/94, he worked 34.74 hours; for the week ending 4/ 1/ 94 Sean
Buckner worked 64.54 hours and for the week ending
5/ 15/ 94, he worked 87.62 hours.
(n the day of the el ection, Respondents scratched

Duarte's nane off the eligibility list used by the Board so that his vote
was chal | enged by the Board agents. See, G2X 6, 7. Because nothing el se
happened to Duarte until February of 1995, | wll pick up Ggja' s story next.

C The alleged discrimnatory di scharge of Cegja

According to Respondents, CGeja was termnated for two reasons:
abuse of nachinery and falsifying his tinesheets by failing to indicate that
he did not work during the noon | unch break when he did, in fact, work.
Before relating the specific events that led to his discharge, | wll
briefly outline Respondent's policy concerning enpl oyee breaks. Enpl oyees
have two breaks a day, one at 9:00 a.m, the so-called norning break, and
anot her from12: 00 noon to 12:30 p.m, the so-called lunch break. Al the
W tnesses agree that the tractor drivers take a noon break. Ggja: RT p. 130,
131; Mers: RT p. 451 It was also agreed that if an enpl oyee takes a noon
break, it should be reported on his tinesheet. Mers acknow edged t hat

Respondent s

YBecause Duarte's vote was not outcone deterninative, the chal | enge
was never resol ved and Duarte' s status renai ned an open i ssue.

Bja agreed that tractor drivers were .supposed to take a |unch
break. See, RT p. 130 11, 26-27 ["And then at 12 noon, you take a half an
hour for |unch."]
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do not al ways expect every enpl oyee to stop work in order to take | unch:
for exanpl e, truck drivers in the mddl e of a run during break tine woul d
often rather conplete the run than take their lunch, or would eat their
| unch while they drove; simlarly, sprayers woul d conpl ete their assignnent
rather than doffing their suits, cleaning up and eating, only to suit up
and return to spraying. RT p. 489. He al so acknow edged that an enpl oyee
waiting for equipnent to be repaired was not required to eat his lunch just
because he was idle; but if the equi pnent broke down during the nornal
| unch period and the enpl oyee did not work as a result, he woul d expect the
enpl oyee to take his normal |unch hour. RT p. 488. The rule of thunb was:
I f an enpl oyee was not working during the |unch hour, he should record it
as lunch tine so as not to get paid for non-work tine. Respondents contend
that Ggja ran afoul of this rule, taking a noon break wthout reporting it
and was being paid for non-work tine.
1. The alleged falsification of tinesheets

According to Mers, he initially stunbl ed upon what Cej a was
doi ng by accident, and thereafter kept an eye on himin order to confirm
his suspicions. Mers testified that on August 11, he was called out to the
7th Avenue Ranch shortly before noon to deal wth a probl embetween two
enpl oyees. Wiile he was there, he noticed Ggja was in the yard, doing
nothing. Mers did not specifically recall whether it was Gg a who

expl ained to him
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that the forklift was down, or whether he knewit before he encountered
Ggja: in either event, Mers knew Ggja was waiting for a nechanic. RT p.
453. Mers was on the ranch for at |east a half an hour and during the
entire tine he was there Ggja was not wor ki ng.

Shortly after noon about a week later, August 19th, Mers went to
the 60 Acres Ranch to see one of his forenan. Wen he stopped in the yard to
ask a tractor driver where the foreman was, he saw CGgj a wat chi ng anot her nan
use a forklift; 20 mnutes later, he saw Ggja sitting and talking to
Ezequi el Mbsqueda. RT p. 458. Decenber 10, 1997 Mers did not think nuch of
either incident and did not connect themboth until about a week |ater when
one of the secretaries asked hi mabout whether "the guys"” were supposed to
take lunch. Mers expl ai ned Respondent's policy and, recalling that Cgja was
not wor ki ng when he passed through the 60 Acres' yard and, therefore,
expecting that Geja had reported a lunch break, Mers turned to Ggja's
tinesheets for illustrative purposes™ and noticed that he hadn't recorded a
lunch break for the 19th. Puzzled by this, Mers recalled seeing .himidl e

on the earlier occasion and checked Geja s tinesheet for

“Myers could not recall whether it was he who chose Ggja's
tinesheets for illustrative purposes or whether the secretary happened
to be working on the report which contained his hours, Conpare, RT p.
461 11. 1-5wth p. 496 11. 5-11.

27



August 11, too.®

Mers spoke to Tutschulte and, to the extent they coul d, the
two resol ved to keep track of whether or not Geja was failing to record
taking his break. RT p. 464. According to Mers, his chance to observe Cg a
next occurred on August 31 when he was called out to the 7th Avenue Ranch
shortly before noon to renove sone tree linbs. . RT p. 468. Oh his way to
the part of the orchard where he was going to work, Mers passed the end of
the row where Geja was supposed to be operating a shredder. He observed t he
time: it was shortly after noon and the shredder was not running. Snce it
was not unusual for an operator to turn the nmachine off fromtine to tine
duri ng shreddi ng, Mers went about his business, but renained al ert for the
sound of the shredder. On his way back to his truck, Mers heard the
shredder start up: since he noted that it was 12:40 when he returned to the
truck, he estinmated that the shredder started up after 12:30 p.m RT p.
471.

Ceja testified generally that if he took a | unch break he

always recorded it and if he did not record it, it was because

“Mers testified that he then | ooked at the truck driving |ogs for
bot h days and, seeing that no fruit had been haul ed between 11:30 a.m and
2:00 p.m on the 11th, See, RX 14, p. 2, and between 10:45 a.m and 2: 00
p.m on the 19th, See, RX 14, p. 4, he confirned that Gegja nust have been
ide during the noon-break, just as he had recalled. A though General
Gounsel did not object to this testinony comng in, | had earlier quashed
her subpoena seeking truck driving | ogs for other enpl oyees to determne if
the length of such trips was unusual . The basis of ny ruling was that the
| ogs by thensel ves prove nothing: it was only Mers' seeing Geja idl e that
gives any neaning to the | ogs. Because of ny earlier ruling, |I decline to
rely on the |l ogs even as corroboration.
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he had not taken it. RT p. 129. Wth respect to the specific incidents
related by Mers, he testified that on August 11, the tractor ran out of gas
and he was idle while he waited for the gas to be brought; on August 19,"he
was hauling fruit and had no tine to take a lunch break; and on August 31,
Mers happened by while he was fixing his nachi ne because the hooks t hat
rake the brush into the nachine had fallen off. RT pp. 586-7; RT p. 174. He
acknow edged that he was not shreddi ng for about 20 m nutes because, w thout
tools, it took himabout 20 mnutes to reconnect the hooks; however,
according to him he was up and runni ng before noon. RT p. 174. Because he
had | ost tine fixing the shredder, he worked wthout a break so as not to
hol d up Jose Magana, who was fol l ow ng behind himw th fertilizer. RT p.
173.
Magana tells a slightly nore conplicated story:
according to him he was sent to shred brush that day when he had
difficulties running the shredder for reasons which wll becone nore rel evant
later. RT p. 238. Wen he called for help, Ggja canme out wth another tractor
and took over the shredding while he took over the task of throw ng
fertilizer. Thus, while Magana corroborated Geja' s testinony that he was
throw ng fertilizer behind Ggja, he said nothing about the hooks falling of f
whil e Ggja was shreddi ng.
2. The al | eged damage to the shredder
As noted, shredding brush was anong Ggj a' s duti es. Respondent
has two tractors and two shredders. | am concer ned
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wWth one tractor, the Massey Ferguson "290", and one shredder, the yellow
one. The 290 runs the shredder off a so-called PTO (Power Take-Of) unit
whi ch transmts the power of the tractor engine to any nachi nery, such as a
shredder, which nay be attached to it. The tractor driver drives the
shredder over piles of debris which are raked into the shredder for
grindi ng. Respondent contends that Geja tried to shred material that was
too large for the nmachine to handl e and, as a result, damaged bot h shredder
and tractor, but prinarily the tractor. Ggja denies damagi ng the machi ne. %
Respondent ' s wi tnesses testified that the nachine is designed to
handle material no larger than an inch or an inch and a half in dianeter.
See, RT p. 530 [Garcia]; pp. 402-3 [Vérnerdan); RT p 551 [Ramrez: |ess
than 2 inches.] Gegja, however, testified that he had occasional |y used it
to handl e pi eces of brush that were 4-5 inches in dianeter. See, RT p.
162.% Mers testified plausibly that if the operator encountered naterial
too large for the machine to shred, he was not supposed to try to shred it,

but to call Mers who woul d

“Respondent al so contends that Geja was not even supposed to be
shreddi ng the day he danaged the nachine. RT p. 474-75. Cgj a deni es
violating Mers instructions. RT p. 589. However, inasmuch as Cgja was not
termnated for using the shredder, but for "abusing" it, See, RX 21, there
is no need for ne to resolve this dispute. Wth so nany conflicts between
the parties' testinony, one nore cannot help ne determine who is telling
the truth.

Zpccording to Geja, he woul d occasional |y shred a 4-5 inch round
"knob" whi ch an appl e tree woul d devel op on an apple tree. RT p. 162
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arrange for the renoval of the oversized material. RT p. 475° [Mers]; RT
p. 552 [Ramrez]; Both Jeff Vérd, Respondent's forner nechanic, and Garcia
testified that even if an operator failed to see that a piece was too | arge
to handl e, he woul d i medi ately know it fromthe jerk of the tractor and the
| aboring of the engine. RT p. 332 [Wrd]; RT p. 532 [Garcia]. If, instead of
stoppi ng the nachine to renove the object, the operator continued to try to
force the material through the nachine, he ran the risk of jamnmng the
nmachi ne and wearing out the clutches in the PTO assenbly. RT p. 532.
According to Respondents' w tnesses Gegja brought the yell ow
shredder to the shop on August 29 with a | arge pi ece of wood® jamed
between the barrel and the top. Vérd testified Geja admtted jammng the
machi ne. RT pp. 328.% Mers, too,

PRelying on Ggja' s testinony that Mers was responsibl e for the
renoval of pieces too large to be shredded, RT p. 199, General (ounsel
contends that Gegja had no responsibility to avoid | arge pi eces of wood.
Post- Hearing Brief, p. 21. This is carrying the division of |abor too far.

#I'n her Post-Hearing Brief, General Counsel asserts that \érd
testified that the PTOwas still running when Gej a brought the shredder in,
Brief, p. 19. Wat Wird said was that he estinated Geja had failed to turn
off the nmachine for sone period of tine after the piece of wood got stuck in
the shredder. RT p. 331

®Gneral (ounsel contends that Wrd testified inconsistent!ly about
whet her Ggj a sai d anyt hi ng when he brought the nachine in; according to her,
after twce testifying Geja nade no response, when Ward asked hi mwhy he was
shreddi ng such big brush, See, RT pp. 328,11. 7-8, 329,11. 21-22, Wrd
testified Ggja said, "I don't know" RT p. 330. 11. 6-7. Wile it is true
that Vérd says that Geja said "I don't know', it is not clear to ne that he
was not interpreting a gesture for he repeatedl y speaks of what Geja "did",
nanel y shrugged his shoul ders: "That's basically what he did, just | don't
know" RT p. 330,11. 6-9. | do not find any inconsistency.

31



testified that when he spoke to Ceja, Gej a acknow edged that the piece was
too big for the shredder. RT p. 475. According to Vérd, the shredder itself
required sonme repairs. RT p. 355. S nce Garcia wanted Vérd to keep the
tractor on duty, Vérd ignored his own concerns that the PTO mght have been
danmaged and nerely fitted the tractor wth a nower and sent out again.
According to Wrd, the nachine was back in the shop | ess than a day | ater
when the PTO gave out. RT p. 339.

The danage to the PTOwas particularly galling to VWrd because
he had rebuilt the PTOa fewweeks earlier. RT p. 337. Vérd testified that
when he opened up the PTO assenbly this tine, he found the snap ring that
hel d the cl utches together had broken which resulted in the clutches
rotating, against each other and the splines on the drumtearing. RT p.
341-2. According to him Garciatold himthat it didn't |look too bad and
instructed him'to do a less radical repair than Vard t hought was
necessary. Vard repl aced the clutches and seals and put in a new snap ring
and sent it out again wth considerable msgivings.” If | Uderstand Vérd' s
testinony correctly, the tractor was down for about a week while these
repairs were nade, RT pp. 353, 356, 366. Vérd estinated the repairs cost
about $600-700, RT p. 352; and he

Mrd testified the tractor ran for several weeks before the PTO
assenbl y gave out again; Garcia recalled it running for about 6 -8 nonths
before it gave out again, RT p. 534. In either event, Ceja was term nated
before Wrd had to work on the tractor again, which neans that none of
these events bears on the question of cause to fire Ggj a.
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recal l ed having to special order the parts fromk ngs Gounty Equi pnent.

Garcia recal | ed the sequence of events differently. A though,
like Ward, he recalled trying to run lighter equi pnent off the PTQ
contrary to Vrd, Garcia testified that the nower woul d not function, RT p.
531, and because the tractor had to be repaired imedi ately, RT p. 533, he
ordered the parts formKings Gounty Equi prent. RT p. 534. RX 19 is Invoice
fromkKi ngs Gounty Equi pnent which indicates that Garcia picked up parts on
Septenber 12, 1994. RT p. 535%

If Wrd's estinmate that the tractor was brought in "less than a
day" after August 29, under both his and Garcia’ s version, the tractor
shoul d have been out of commssion on August 31, 1994. Luis Magana,
however, testified that he was using the 290 tractor on the day Ggja had to
bring out another tractor,, which turned out to be August 31, and the
reason he had to call for the new nachi ne was because the PTO val ve
overheated. RT p. 243. Magana' s testinony is irreconcilable wth that of
Wird or Garcia: for even if Ward were off by a day about when the tractor
had to be returned to the shop, he testified that the 290 was only sent out
for light duty and not for shreddi ng.

Vérnerdamtestified that he was called out to see jam

2IRX 19 has two parts: Garcia testified that the printed invoi ce, which
he initialled "GKDBY" is his authorization to the office to pay the bill.
RT p. 536.

33



and he coul d not understand how anyone coul d have used t he nmachi ne on a

pi ece of wood that size. Not only did it put the nachine at risk, but it
was al so dangerous in that it could have resulted in a thrown bl ade. He

di scussed the natter wth his forenen and decided to termnate the enpl oyee
responsi bl e for the jam Wen he did so, he had no idea that Cgja was a
pro- uni on enpl oyee; indeed, according to him the Uhion had won by such a

| arge nargin that he assuned everyone was. RT p. 407. He al so recal | ed
Mers' nentioning that there were al so sone problens wth Geja' s tine
cards.

Wien first examned by General (ounsel, Cegja testified that the
only probl emhe had wth a shredder before his discharge was that the hooks
whi ch feed the brush into the shredder would fall off. RT p. 135. However,
on cross-examnation, he did admt catching the head of a branch in the
shredder during the |ast week of August while shredding, in the B ack
Beauts, a variety of plum RT p. 165 11. 7-22, which is where Respondent
contends the shredder becane jammed. According to Geja, he accidental |y
pi cked up the branch because he coul d not see the thicker branch underneath
the brush. Athough he admtted that he had to return to the shop to renove
the "stud", he insisted that he was neverthel ess able to renove it by
hi nsel f.

The follow ng day, Mers termnated Geja for abuse of nachi nery
and falsifying records. It is undisputed that Mers did not ask Ggja for
any expl anation about either his tine sheets or
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t he shredder incident before termnating him
D Duarte's layoff in 1995

Duarte was laid off on February 10, 1995. It is undisputed that he
was laid off wth a nunber of other enployees. RT p. 528 11. 9-10,
[Garcial; RT p. 397 [Warnerdam ]? Duarte recal l ed Garcia saying t hat
he mght be recalled in 3 or 4 weeks. After speaking to Garcia, Duarte
spoke to Bill Vérnmerdamwho told himthat, while he was not sure when he
woul d be cal | ed back, he woul d be recal | ed "whenever the fruit season
started.” RT p. 66. Aiter he was laid off Duarte attended one
negoti ation session on February 14, 1995. RX 7. He also testified that,
besi des actually sitting in on negotiations, "he was outside the room
where the parties were negotiating on one or two other occasions. RT p.
56. The sign-in sheets indicate" that, in addition to Duarte, at |east
20 other enpl oyees attended the sixteen negotiation sessions.®

Wien he had not been recall ed by the peak of season, Duarte went

to speak to Garcia who, according to him expressed surprise that he was
still laid off. Garcia advised himto find a tractor job because he coul d

do so nany things. Vérnerdam

®Duarte testified that Garcia told him2 or 3 other workers, including
him were going to be laid off, but that "I believe two, [sic] were going
to start the followng week.” RT p. 65 No other evidence was presented t hat
two of the enpl oyees laid off wth Duarte were recal l ed shortly.

Wi | e some of the enpl oyees' signatures on the sign-in sheets are
heard to read, a partial list of the nanes | coul d di stingui sh cones to 20.
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testified that he had a. conversation wth Duarte in late April or early
May in which he told himthat because they were done with the construction
project, he could only give him2 or 3 hours a day; he advi sed Duarte that
if he could find nore hours, he woul d be better off. According to him
Duarte said fine and did not pursue the natter.
D Andrade’ s alleged refusal to hire him
Duarte testified that he applied for work in April, 1996

wth Sergio Andrade, a forenan for Manual Herrera, a | abor contractor, who
provi des crews for Vérnerdam Wien Andrade did not call him Duarte called
Andrade. Andrade recal | ed who he was and told Duarte "he was over here on
Excel sior near this packing house. And he said what's the nane of it,
what's the nane of it. And he repeated this about three tines." RT p. 68-
69. Duarte volunteered that it was Vérnmerdams. Wen Andrade asked himif
he knew it and Duarte told himthat he had worked there, Andrade asked hi m
if he were one of "the ones that were on strike." Duarte told himthat he
was involved in "that", but didn't clarify that it was not a strike. RT p.
69. Andrade said he coul dn't hire hi mbecause the conpany didn't want
anyone "that was involved in the strike.” Ibid. It is undisputed that
there is an unrel ated conpany cal | ed Vérnerdam Q chards | ocated in the
sane area as Respondents. RT. p. 92.

Andrade testified that Ruben Duarte never asked hi mfor work,
that he does no hiring for Herrera, that he has never
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supervi sed any of Vérnerdams crews, RT p. 428-29, and that the only tine he

has ever spoken to Duarte, was when Duarte asked hi mabout sone tax forns.

[11. Analysis

Before considering the nerits of General Gounsel's case in
greater detail, there are a nunber of allegations that may be quickly
di sposed of. Frst, since the records clearly showthat Duarte was fornal |y
assi gned to the packi ng shed i n Decenber 1993, approxi nately six nonths
bef ore he engaged in any protected activities, | cannot find that his
cl assification was changed to prevent himfromvoting® and |, therefore,
dismss the allegation. Second, while it is true that Duarte stopped working
nore than 5 days a week after the el ection, his average total hours
decreased less than 5 hours a week during the entire rest of .his tenure at
Vér nerdam Mreover, in the three nonths i nmedi ately after the successful
organi zi ng canpai gn, when Respondents' retaliatory instinct mght be
expected to be at its keenest, he worked nore doubl e overtine than he did
before the el ection. Wile such fluctuations in hours are changes, such

variations in hours are not unusual. The all egati ons concer ni ng

*Nbreover, even though | have found that Duarte was an agricul tural
enpl oyee under the Act, the fact that Respondent scratched himoff the Iist
cannot be consi dered intended to prevent himfromexercising his right to
vote unless it were totally unreasonabl e for Respondent to believe that he
was ineligible to vote. Based upon ny finding that Duarte's fruit hauling
was arguably non-agricultural and that he was classified as a shed enpl oyee
since Decenber 1993,1 find that Respondents coul d chal |l enge his status as an
agricultural enpl oyee in good faith.
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both the change, and the threat of change, in Duarte's overtine hours
are di smssed.

These concl usi ons provide a vantage point for considering
Duarte's testinony about Garcia s telling himto speak English, warning
himnot to speak to other enpl oyees, and telling himthat Vérnerdam woul d
rather take out his orchards and a | ot of enpl oyees woul d be put out of
work if the Uhion won the el ection. For the follow ng reasons, | credit
Grcia' s denials that he nade such statenents. The records nake it clear
that Duarte was classified as a shed enpl oyee in 1993, and that he si gned
for his checks wth the shed enpl oyees for nonths before the el ecti on from
which it is reasonabl e to conclude that he nust have known he was
consi dered a shed enpl oyee; neverthel ess, Duarte testified that, up until
the el ection, whenever he asked Garcia or Tutschul te who he worked for,
they told himthat he was a shop (that is, an agricultural) enpl oyee.

S nce | cannot understand either why Garcia or

Tut schul te woul d have wanted to continual |y mslead Duarte before the Uhion
canpai gn even started, or how based upon his being paid wth the shed
enpl oyees, Duarte hinsel f coul d have any doubts about where he worked, |
can only conclude that this testinony is fal se. Mreover, despite Duarte's
testinony that he worked a 40 hour week after the Uhi on canpai gn started,
the records again denonstrate that he averaged al nost the sane nunber
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of overtine hours after the election as he did before it. Were it is
possible, then, to test the credibility of Duarte' s clai ns agai nst
Respondents' records, his testinony cannot stand and appears desi gned only
to nake a case agai nst Respondents. Accordingly, where there is a direct
conflict between his testinony and that of Garcia, | credit Garcia.

Al that remains of the conplaint are the allegations of
discrimnation in connection wth Duarte' s |ayoff, the subsequent failure
torehire Duarte, and Geja' s termnation. In order to prove Respondent's
unl awful | y di scrimnated agai nst Duarte and Ggja, General (ounsel nust nake
out a prina facie case that the enpl oyees' protected activities were a
notivating factor in Respondents' treatnent of them after which the burden
of proof shifts to Respondent to denonstrate that it woul d have taken the
sane action in the absence of the alleged discrimnatees protected
activities.

To make out a prina facie case, General Counsel nust show t hat
Duarte and Geja engaged in protected activities, that Respondent knew about
them and, finally, that there was a causal connection between the
protected activities and Respondents' treatnent of them The final, causal
elenent is often the nost difficult one to establish and frequently General
Gounsel nust resort to circunstantial evidence to do so. Anong the types
of. circunstantial evidence that have probative force are the proximty of
the adverse action to the enpl oyee's protected
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activities, enpl oyer expressions of aninus, other unfair practices
conmtted by the enpl oyer, conflicting explanations, and, especially in
the case of a disciplinary action, the lack of any prior warning to the

af fected enpl oyee. Del Mar Mushroominc. (1982) 7 ALRB 41.

There is no question that Duarte and Gej a engaged i n protected
activities. A the hearing, General ounsel contended that Respondents nust
have known that Duarte in particul ar was active because so nany of its
forenen were present at the neeti ng when he was introduced as the nan who
brought the Unhion to Warnerdam Al though General Gounsel has apparently
abandoned reliance upon this testinony in her brief, since enployer
know edge of union activity is ordinarily established by proof that it was
conducted in front of the enpl oyer's agents, | should explain that | am not
prepared to concl ude that nen whomthe enpl oyees thensel ves trusted enough
toinvite to an organizational neeting nust have inforned Respondents'

t3l

about what happened at i As Respondents point out in their brief, Duarte

testinony about keepi ng the canpai gn "secret” is a strange way to speak

unl ess they knew the foremen "were on their side. "%

'The sane consi derations apply in connection with the Duarte's and
Cegja' s testinony about circulating authorization cards in the fields.
Moreover, Respondents' w tnesses general |y deni ed know ng about the
canpai gn until the Petition was fil ed.

#In viewof Duarte's feeling that the canpai gn was "secret", in the
absence of evidence that the one forenan whomhe said he didn't entirely
trust actually inforned on the enpl oyees, | decline to conclude that he
di d.
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In any event, General Gounsel now contends that enpl oyer
know edge i s proved by Vérnerdams testinony that "he was aware that both
Duarte and Gej a supported the Lhion", Post-Hearing Brief, p. 39. This
interprets Warnerdams testinony too broadly: he did not testify he was
specifically anare that both Duarte and Gegj a supported the Lhion, but only
that he assuned everyone did.® Wirnerdamdid testify that he becane
specifically aware that Duarte supported the Uhion on the day of the
el ection when Duarte said he wanted to vote and Garcia and Mers admtted
seeing Ggja wearing Lhion insignia along wth nost of Respondents'
enpl oyees. * Thus, General Gounsel has establ i shed Respondents' know edge
that Duarte supported the Lhion and that Gegj a was a Uhi on supporter.

The first two elenents of a prima facie case, then, are
establ i shed. ® General Counsel nust still establish a causal connection

between the two nen's Uhion activities and

®General Gounsel al so argues that while Garcia and r nerdam
"specifically testified that they were unaware of the extent of Duarte's and
Geja' s [activities?] wth the union, Mers never denied that he had
know edge of [their] naj or invol venent", Post-Hearing Brief, p. 39. General
Gounsel has the burden of establishing the el enents of a prina faci e case;
her burden is not net by Respondents' failure to deny what she did not
pr ove.

¥That both men attended negotiation sessions after they were adversely
treated, is obviously irrelevant to the question of why the one was laid of f
and the other termnated, although it cannot be overl ooked in connection
wth Respondents' alleged refusal to rehire Duarte after he attended
negoti ation sessi ons.

*That Duarte's and Geja's Lhion synpathies did not particularly
di stingui sh themfromtheir fellow enpl oyees does not go to the el enent of
Respondent s' know edge of those synpat hies, but to the likelihood that they
woul d have been a factor in Respondents' actions.
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Respondents' treatnent of them Mst of the usual indicia of a causal
connection are absent wth respect to Duarte’s layoff: it did not follow
either inmedi ately upon, or even close to, his canpaign activities, here
is no evidence of collateral unfair |abor practices, and no credited
expressions of aninus. Mreover, it is undisputed that he was not laid of f
al one, but in connection wth a nore general seasonal |ayoff. | find
General Gounsel has not nmade out a prinma facie case wth respect to
Duarte's layoff and I, therefore, dismss the allegation.

General Qounsel''s case wth respect to the refusal to rehire
Duarte has nmany of the sane weaknesses: it is renote in tine fromany
all eged protected activities® and there is no context of other proved
unl awf ul conduct. The only additional el enent is Vérnerdams purported
statenent to Andrade that he woul d not hire anyone on strike. Putting aside
ny other difficulties wth Duarte's credibility, this testinony nakes no
sense since there was no evidence there was ever a strike agai nst
Respondents. General Qounsel contends that Duarte nerely overl ooked
Andrade's mstake as though the latter's supposed ascription of a notive to
Respondent that Respondent did not possess has no bearing upon whet her, if
Andrade nade such a statenent, he was describi ng Respondents at all. In

vi ew of the

*®Bven though Duarte had attended negotiation sessions by this tine,
the alleged refusal to rehire himwas still nany nonths |ater.
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testinony that there was another Vérnerdamconpany in the sane area as
Respondent s, even assunming Andrade nade the statenent, | cannot be sure he
was referring to Respondents. | dismss the remaining al |l egations of the
conplaint so far as it relates to Respondents' treatnment of Ruben Duarte.

It renmains to discuss whether or not General (ounsel has
establ i shed a causal connection between Geja's Lhion activities and his
termnation. General (ounsel essentially contends that Respondents'
supposed causes are pretexts: the one concerning the tinesheets because
Respondents did not apply it's “okay to work through |unch" policy; and the
ot her concerning the shredder. because the incident just did not happen the
way Respondents' wtnesses testified it did. If these causes were not real,
it follows that Respondents' true notive was one it wanted to conceal .
However, it also follows that if | conclude that Respondents' reasons were
not pretextual, the final elenent of General Gounsel's prina facie case has
not been est abl i shed.

| wll take up the matter of the shredder first. Jeff Wrd,
anmong others, testified that Geja admtted jammng the shredder. General
Gounsel contends that Ward shoul d not be credited because his testinony
that the tractor was repaired tw ce was unsupported by Respondent's records
whi ch only denonstrate that PTO parts were ordered once. General Qounsel
argues that, if the tractor had to be repaired twce, it is "unthinkable"
that Respondent woul d not have nai ntai ned the
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records and, therefore, that Wrd s testinony was false. | agree wth
General Gounsel that Wrd' s testinony is difficult to follow difficult to
square wth the records, and not consistent wth Garcia's .

Nevert hel ess, since the incident took place three years ago, it
I s under st andabl e that nenories coul d have becone blurred and I do not
credit Wrd s testinony about how nany tines the tractor had to be
repai red. However, given the evidence that Respondent did repair the
tractor, and Geja' s admssion that he brought in the shredder with a knob
janmed in it on the very day Respondent contends he did, the only inportant
guestion is whether or not the repairs which the records indicate were
performed arose from"Cegja' s jam" Because Vérd no | onger works for
Respondent, he has no apparent notive to |ie about the shredder's being
damaged even if he got the sequence of events wong and | credit him
Accordingly, | find Geja did danage the shredder and Respondent's reliance
upon it was not a pretext.

So far as the matter of his tinesheets is concerned, General

Gounsel does not dispute that Gegja was idl e when Mers observed hi mon
August 11 and 31, but contends that he was still on work tine on both
occasions, waiting for gas on August 11 and fixing a shredder on August

31.% Gegja' s testinony about the

%There is one other factual dispute concerning the episode on the
31st, nanely whether Mers saw himat noon, as Mers! testified, or
earlier, as Ggja testified. | credit Mers who testified about how he
verified the tine.
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19 this net entirely clear and | do not know whether ha was claimng that,

whil e Mers mght have observed hi mapparently waiting around, he was really
working, waiting for his truck to be | oaded, before talking; off for a run or
whet her he was "contending that Mers could not have seen himat all because he
was in the mdst of a run. Neverthel ess, it is clear that, at |east wth respect
to two of the incidents, Mers' testinony about seeing Ceja's apparently not
working was corroborated by Ggja hinsel f. Sncel do not find Respondents'
application of its "lunch break" policy to be unreasonabl e -- an enpl oyee not
working during the established |unch break should not claimthat he was -- it
does hot natter that Mers was too hasty in draw ng his concl usi ons" about the
two incidents when Gegja was not apparent!|y worKki ng. That Mers failed to talk
to Ggja about his observations nmake hi ma bad manager, but it does net establish
that he had a bad noti ve.

It is hereby recommended that the conpl aint be dismssed in

TOM SCBEL
Chi ef Administrative Law Judge

its entirety.

DATED. Decenber 15, 1997
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