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DEOQ S AN AND (REER

h January 24, 1997, Investigative Heari ng Examner (I1HE Thonas
Sobel issued the attached decision, in which he found that Eren Baraj as,
an organi zer! for the United FarmWrkers of Arerica, AFL-QO (UAW, led a
group of URWsupporters onto the property of Gargiulo, Inc. (Eployer) in
nunbers in excess of those authorized by regul ati on governi ng

organi zat i onal

1M. Barajas fornally holds the position of Third M ce President
in the organization. The other organizers |isted above were originally
naned in the notion to deny access, but no allegations specifically
I nvol vi ng these organi zers were set for hearing.



access, 2 thus show ng an intentional or reckless disregard for the rul es
set forthinthe regulation. Al other allegations of conduct in
violation of the regulation were dismssed by the IHE As a renedy for the
violation, the IHE ordered that Efren Barajas be barred from exercising
the right of access provided by the regul ati on anywhere in the area
covered by the Board' s Salinas Regional Gfice for a period of 60 days,
commenci ng when the UFWnext files a Notice of Intent to Take Access to
the property of any agricultural enployer located in that region.

Both parties tinely filed exceptions to the decision of the
IHE, the UFWargui ng that no viol ati on shoul d have been found and t he
Enpl oyer arguing that the evidence warranted the finding of additional
violations. The Board has reviewed the decision of the IHEin light of
the record and the exceptions and briefs of the parties and affirns the
findings of fact and concl usions of |aw of the | HE and adopts hi s proposed
renedy, as nodified herein. 3 ps discussed bel oW, in sone instances we

believe it

*The regul ations of the Agricultural Labor Relations Board (ALRB or
Board) grant union representatives a qualified right of preel ection
organi zational access to an enployer's property in order to neet wth
agricultural enployees at their work site under strict procedural, tine and
nmanner limtations. (Title 8 GCaifornia Gode of Regul ations, section 20900
et seq. ; Agricultural Labor Relations Board v. Superior Gourt (1976) 16
CGal . 3d 392.)

3The Empl oyer' s request for oral argunent is denied. The additional
request that the Board re-examne the entire process leading to this
deci sion, including reconsideration of the Board s decision setting the
nmatter for hearing (22 ALRB No. 9) and its order denying enforcenent of the
Enpl oyer' s subpoena (Admn. Gder No. 96-12) is al so denied, as the

particul ar facts and circunstances of this case do not warrant a fornal re-
(continued.. .)
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hel pful to explain our agreenent wth the concl usi ons of the II—E4
DSOS N
The Miolation Found By The | HE

The WFWasserts that the Board, in denying enforcenent of the
Enpl oyer' s subpoena in Admnistrative Qder No. 96-12, predetermned that
there was no nunbers violation of the access rule on June 14, 1996. This
is not correct. Inthe admnistrative order, the Board stated that it was
irrel evant whether the group allegedly | ed onto the property by Eren
Baraj as were official UFWorgani zers or nerely supporters. The intent of
this statement was that the UPWwas responsi bl e for whonever it took in
wth it during access, i.e., anyone the union organizers bring in al ong
w th themduring access are agents of the union for that purpose.

In arelated argunent, the UFWasserts that there coul d be no

access viol ation because the group | ed in by Baraj as

(. ..continued)

examnation of the entire process. Nor is this the proper forumfor such
an undertaki ng. However, the Board does share the frustration wth the
efficacy and the length of the present process for enforcing the access
regul ation and will continue to seek to inprove the process.

“The IHE s findings with regard to the tine the group entered the
Enpl oyer' s property and wth regard to the all eged statenents by Baraj as on
June 14, 1996 at Jensen Ranch are by necessity heavily dependent upon
credibility determnations. The Board wll overrule credibility
determnations only where a cl ear preponderance of rel evant evi dence
denonstrates that they are incorrect. (Sandard Drywall Products (1950) 91
NLRB 544; David Freednan & Go. (1989) 15 ALRB No. 9.) The record here
provi des no such i ndication.

23 ALRB Nb. 5 - 3-



consisted of off-duty Gargi ul o enpl oyees who had an i ndependent right to be
on the property. Wile it is true that off-duty enpl oyees normal |y nay
solicit union support fromfellow enpl oyees in non-working areas, as found
by the IHE this is not determnative. The access regul ation gives a uni on
alimted right to solicit support fromenpl oyees on the enpl oyer's
property and it nay only bring a limted nunber of people onto the property
tocarry out this mssion. It is therefore reasonable to hold a union
responsi bl e for whonmever it invites inwth it during access and to

prohi bit the use of access tine for other purposes, such as union-led or
sponsored denonstrations, even if sone or all of the participants had a
right to enter the property if not acting as agents of the union.

The Al egati ons Found Unhproven

a. The Shouting of (bscenities on June 14. 1996 at Jensen Ranch

The | HE and the parties appear to have interpreted the

questions set for hearing by the Board in Gargiulo, Inc. (1996)

22 AARB No. 9 as inplying that the shouting of obscenities by access
takers or organi zers coul d constitute an i ndependent access viol ati on.
This was not the Board' s intent. The access regulation itself, at section
20900 (e) (4) (O, states that speech al one shall not constitute

di sruptive conduct. Further, in the Board' s decision (at pp. 89), the
Board expl ai ned that the access rul e does not regul ate the content of the
union's nessage and that the exchange of insults does not violate the

regul ati on.

Wii | e no doubt the Board coul d have been nore clear in

23 AARB No. 5 -4-



its earlier decision, the reference to the shouting of obscenities was
added to the questions set for hearing because the Board understood the
allegation to be that the group entered the property early and shout ed

obscenities at the workers in the field. This was viewed as prina facie

evi dence of disruption of work as incident to the early entry onto the
property. Snce it has been found that the group did not enter the
property prior to the proper access tine and the exchange of obscenities
occurred in the parking lots, wth no evidence that work was di srupted
thereby, it is irrelevant whether the shouting of obscenities was
systenatic or otherw se attributable to the uni on under agency principl es.
Thus, when placed in the proper context, the evidence of the shouting of
obsceni ti es does not constitute the basis for an i ndependent access
violation, regard ess of whether the UFWcoul d be hel d responsi bl e for the
conduct .

b. The Proper End of the Access Period on June 15 at Holly Ranch

It is undisputed that the UFWorgani zers entered the Enpl oyer's
property at approxi nately noon and left at 1:45 p.m The crews were
instructed to cease working at noon and, wth regard to crews that did not
i rmedi atel y cease, were again instructed to do so at 12: 10 p.m Accounti ng
for time to have their cards punched and exit the fields, the I HE concl uded
that the enpl oyees were in the parking lots by 12: 30 p.m, where the ULFW

organi zers had access to them5 By this account, the access

5Travel tineg, i.e., thetine it takes for either the enpl oyees or the
uni on organi zers to travel to the location where the actual conmunication

takes pl ace does not count against a
(continued...)
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peri od woul d have ended at 1:30 p.m and the organi zers woul d have run
over by 15 minutes.

However, we consider the 12:30 p.m tine noted by the IHEto be
the tine the harvesters woul d have reached the parking lot, for, as al so
noted by the IHE the tine cards denonstrate that other enpl oyees
(punchers and tractor or truck drivers) did not cease working until either
12:30 p.m or 1:00 p.m. The Board has previously established that access
nay be staggered when groups of enpl oyees finish working at different

tinmes. (Gurnet Harvesting- and Packing (1978) 4 ARB No. 14; Triple E
Produce Gorp. (1991) 17 ALRB No. 15.) Based on the facts before

us, we agree wth the IHE that the Enpl oyer did not carry its burden of
denonstrating that the organi zers showed an intentional or reckl ess
disregard for the access rules by remaining on the property well after the
access period shoul d have ended, c. Barajas' Aleged Satenent on June 15.

1996 at Hol |y Ranch

The Enpl oyer asserts that the |HE mstakenly discredited Daryl
Val dez' testinony concerning comments attributed to Efren Baraj as on June
15, 1996 at Holly Ranch on the basis that Val dez gave del i berately
m sl eading testinmony wth regard to when the group entered the property on
June 14, 1996 at Jensen Ranch. The Enpl oyer points out that Val dez nerely
testified that the group was inside the gate when he arrived at 1:00 p. m

and did not testify as to when the group actual |y

(...continued)
union's allotted tine for access.
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entered. Wiile this appears to be correct and, therefore, one basis for
the IHEs credibility determnation may not be valid, we believe other
considerations alleviate the need to consider Valdez' credibility.

Both Valdez and Larry Gal per testified that, in the mdst of a
di spute as to when the hour for access began, Barajas stated that he woul d
det erm ne when access was over. This allegation was included in the
natters set for hearing by the Board because it reflected, when viewed in
conjunction wth the alleged statenent by Barajas on the previous day that
he woul d fol | ow any access rul es he chose, a cavalier attitude toward the
established limts on access. However, with the benefit of a full record
establ i shing the context of the statenent and in light of the failure to
prove that Barajas nade the nore serious statenent attributed to himon
June 14, the June 15 statenent takes on an innocuous character. In the
context' of a dispute as to when the enpl oyees fini shed work and, thus,
when the access period woul d end, the statenent attributed to Baraj as nay
be reasonably interpreted as nothing nore than an assertion that he
knew when t he access period woul d be over and he woul d not take
their word for it. Indeed, in light of surroundi ng circunstances, the
I ncident reflects nuch nore about the personal rel ationship between the
parties' representatives than it does Barajas' attitude toward the
integrity of the access rules. For this reason, we find that the evi dence
Is insufficient to denonstrate that in this instance Baraj as showed an
intentional or reckless disregard for the access rul es.

23 ALRB No. 5 -7-



The QO der

The Enpl oyer objects to the | HE s recommended order because it
bars Bren Barajas fromtaking access in the Salinas Region, rather than
specifically to the Enpl oyer's property. 6 In our view a renedy extendi ng
tothe entire region is appropriate in this case, and we note that such a
bar necessarily includes the Enpl oyer's operations. Wiile the | HE sinply
nodel I ed his order on the order issued in Ranch No. 1 (1979) 5 ALRB Nb.
36, we believe that such orders are nore neaningful if they cover a
speci fied period during whi ch access otherw se woul d be |ikely to occur.
Accordingly, we shall bar any access by Barajas in the area covered by the
Board's Salinas Regional (fice for a period of sixty days begi nning June
1, 1997.

RER

Havi ng found that UFWor gani zer Efren Baraj as has shown
intentional or reckless disregard for the access regul ation by | eading a
group of denonstrators onto the property of Gargiulo, Inc. on June 14, 1996
at Jensen Ranch, the size of said group exceeding the limtations on the

nunber of organi zers aut horized under the regul ati on, Barajas is hereby

barred fromtaki ng access

6The Enpl oyer al so argues that the order should apply to the UIFWas a
whol e because the UFWi s responsi bl e for the conduct of its agents and the
| HE concluded that the "Uhion" conmtted a nunbers violation. Wile it is
true that on page 26 the |HE stated that the "Union" violated the nunbers
provision, this was obviously inadvertent. Every other reference to his
findings, including the initiral one on page 25, clearly refers only to
Barajas. In addition, as the |HE stated, the Board specifically restricted
the 1ssues set for hearing to whether Barajas viol ated the access rul e.
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in the area covered by the Board' s Salinas Regional (fice for a period of
si xty days begi nning June 1, 1997.
DATED April 25, 1997

MGHEL B. STAKER (hai r nan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber

TR CE J. HAREY, Menber

23 ALRB Nb. 5 -9-



CASE SUMARY

Gargiul o, Inc. Case No. 96- PM 2- SAL
(UWFW Eren Baraj as) 23 ALRB No. 5
Backgr ound

O January 24, 1997, Investigative Hearing Examner (IHE) Thormas Sobel

i ssued a decision in which he found that Bren Barajas, an organi zer for
the Lhited FarmVWrkers of Awverica, AFL-AQ O (URW, led a group of URW
supporters onto the property of Gargiulo, Inc. (Eployer) in nunbers in
excess of those authorized by regul ati on governi ng organi zati onal access,
thus show ng an intentional or reckless disregard for the rules set forth
inthe regulation. Al other allegations of conduct in violation of the
regul ation were dismssed by the IHE As a renedy for the violation, the
|HE ordered that Efren Barajas be barred fromexercising the right of
access provided by the regul ation anywhere in the area covered by the
Board's Salinas Regional Jfice for a period of 60 days, commenci hg when
the UAWnext files a Notice of Intent to Take Access to the property of any
agricultural enployer located in that region. Both the Enpl oyer and the
UFWTi |l ed exceptions to the | HE s deci sion.

Boar d Deci si on

The Board affirned the | HE s-decision, but nodified the renedy to provide a
speci fied period, sixty days beginning June 1, 1997, in which Bargjas is to
be barred fromtaki ng access wthin the Salinas region. In addition, the
Board clarified that the shouting of obscenities in and of itself does not
constitute an i ndependent access violation, and that the evidence in the
record failed to showthat such activity disrupted operations. In
affirmng the IHE s conclusion that the Enpl oyer failed to prove the

all egations of access violations on June 15, 1996 at Hblly Ranch, the Board
relied on a somewhat different analysis. Wth regard to the all egation
that the UFWorgani zers renai ned on the Enpl oyer's property well after the
proper end of the access period, the Board noted that sone enpl oyees | eft
the fields well after the tine asserted by the Enpl oyer and that

establ i shed principles all owthe access period to be staggered i n such
circunstances. Wth regard to the allegation that Barajas stated that he
woul d decide when it was tine to | eave, the Board found that wth the
benefit of a full record establishing the context of the statenent and in
light of the failure to prove that Barajas made the nore serious statenent
attributed to himon June 14, the June 15 statenent takes on an i hnocuous
character that does not reflect an intentional or reckless disregard for
the access rul es.

* % *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.
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THOVAS SCBEL: | nvestigative Hearing Examner: This case was heard by
ne on (ctober 1-3, 1996 in Salinas, Galifornia. Pursuant to Title 8, Gode of
Galifornia Regul ations, Section 20900(e)(5)(A), the Ewl oyer filed a Mtion
to Deny Access. The Board reviewed the show ng in the Enpl oyer's Mtion and
set the follow ng two questions for hearing:

1. O June 14, 1996, at Jensen Ranch, did UFWorgani zer

Eren Baraj as show an intentional and/or reckless

disregard for the Board' s access regul ati ons by |eading a

group of supporters onto the property of the Enpl oyer

about an hour and fifteen mnutes before the proper tinme

of access, where the group shouted obscenities at workers

inthe field and Barajas stated that he woul d fol | ow any
access rul es that he chose?

and

2. O June 15, 1996, did UFWorgani zers show an

intentional and/or reckless disregard for the Board' s

access regul ati ons by remai ning on the Enpl oyer's property

for approxinately 40 mnutes past the proper tine for

access and by Efren Barajas stating that he woul d deci de

when it was tine to | eave?
Briefs were filed on Decenber 12, 1996.

. The Incident on June 14, 1996
A Facts
1. Background

The Enpl oyer grows strawberries on a nunber of parcels in Mnterey
Gounty. The incident on June 14 took place on the so-call ed Jensen Ranch.
Three ranches bear the Jensen nane. All of themlie at the end of a public
road fromwhi ch they derive their nane and which splits into two branches
beyond a gate so that road and branches together forma "Y." Above the gate,

there i s a house



whi ch, belongs to Mke WIletz. The area which was the focus of activity in
this case is roughly a triangul ar piece of property, one side of which is
forned, on the nmap in evi dence,1 by the right branch of the "Y' . Through
the gate and along the line of the "Y' toward this ranch, are two parking
| ots connected by a narrow dirt road.
2. The Events

Deputy Jeffrey Mbore of the Mnterey Gounty Sheriff's Departnent
testified that he and his partner responded to a call about a di sturbance on
Jensen Road on June 14. More's incident report indicates that he received
the call at 11:38 am If the call cane in at 11:38 a.m, sonething had to
have been goi ng on at Jensen wel | before noon.

More testified that he and his partner arrived on the scene about
10-15 mnutes after they received the call and observed about 60 UFW
denonst r at ors2 on both sides of Jensen Road. The Enpl oyer's other w tnesses
pl ace More's arrival closer to 12:30 p. m? Wenever he arrived, More spoke
to Manual |zqui erdo, who happened to be the first person whomhe found who

coul d speak

loee BRX 1.

28' nce the denonstrators were carrying banners wth the famliar
black eagle on a red field, the synbol of the Uhited Farm\WWrkers of
Arerica, AFL-AQ | find themto be UFWdenonstrat ors.

3Enri gue Leal: (RT p. 58), deputies arrived 15 mnutes after the
first group of denonstrators who cane at 12:15 p.m; Adan Gonez: (RT p. 105)
, deputies arrived after 12:15 when the first group of denonstrators
arrived;, Larry Galper: (RT p. 220), deputies arrived around 12: 30.

3



English, and who cold him the UFW was conducting a denonstration agai nst
Grgiulo. lzquierdo told him Lauro and EHren Barajas (hereafter Lauro and
Eren) were in charge.

To the extent the Enpl oyer's wtnesses described a denonstration as
far in advance of noon as did Mwore, it was at the Enpl oyer's Acadeny Ranch
and not at Jensen. According to Larry Gal per, the Enpl oyer's General Manager,
several WFWorgani zers, including Lauro, net the Acadeny crews as they |eft
the fields and forned a picket line. (RT p. 211.) Athough Galper put this
denonstration as early as 11:45, UFWw tnesses placed it closer to noon. Jose
Rojas, an Acadeny enployee, who took part in the Acadeny denonstration,
testified that he was one of the last of the Acadeny workers to punch out on
the 14th, and he did so at 12:08, (RT p. 434.) which inplies that the events
at Acadeny went past noon. Lauro admtted organizing a denonstration around
noon at the Acaderry,4 but inplied that it went well past noon since,
according to him he did not arrive at Jensen until 12:45.

Gl per, however, testified that he | eft the Acadeny shortly before
noon and he "was foll owed by Lauro and the boys; they all junped in cars and
followed ne." (RT p. 213.) According to him it takes about ten mnutes to

drive fromthe Acadeny to the Jensen

4Lauro' s testinony is confusing: asked what he was doi ng around noon on
June 14th, he answered "organi z[i ng] sone workers to do a denonstration at
the Jensen Ranch.” (RT p. 470, 11. 11-13) which, as it stands, mght nean
that he was at the Jensen Ranch at noon. However, he later testified he
arrived at the Jensen Ranch at 12:45 p.m, (RT p. 471.) Putting his answers
together, | take his testinony about "organi zi ng" sone workers "around noon"
to nean he was at the Acadeny at noon preparing the workers to go to Jensen.



Ranch and he arrived a little before noon wth "Lauro and the boys" in tow
(RT p. 213.) If, as Gal per testified, Lauro were present at the start of the
events at Jensen,5 he and Gal per disagree by as nuch as 45 mnutes about
when he got there.

The Enployer's other wtnesses al so placed the start of the Jensen
denonstration close to noon. Mke Wlletz testified that shortly after noon,
(RT p. 15.) he heard a loud chanting outside his house. Looking outside, he
observed a group of 50-60 people, nany of whom held URW banners. Enrique
Leal, the Ewployer's Ranch Manager, testified that sonetine around 12:15,
about 15 cars parked along Jensen Road and sonewhere between 70-80 people
energed fromthem (RT p. 57.) Leal recognized sone of the denonstrators as
Grgiulo workers, and some as URW organi zers whom he had seen before,
i ncl udi ng Laur o.

Havio CGarrillo, Roberto Valdivia and, perhaps, Adan Gonez,
corroborated Wlletz's and Leal's testinony to the extent they testified
that sonetine around 12: 15 they saw the Uhion people arrive. 6 | speak of

Gonez as "perhaps” corroborati ng a noonti ne

Lauro’ s testi nony that it was the Acadeny workers "turn" to
demonstrate, See, (RT p. 471), inplies that the denonstrati on at Jensen
coul d only have begun when he and the Acadeny workers arrived, provided no
one but Acadeny workers took part. However, | take admnistrative notice
that one of the declarations submtted wth the Uhion's opposition to the
Enpl oyer's Mbtion indicates that workers fromanother of the Enpl oyer's
ranches --Quevas -- were at Jensen on the 14th. See, Exhibit G dated July
9, 199S, UFWResponse to Mition for Hearing to Deny Access, dated July 10,
1996.

®@nez, (RT pp. 105, 106) about 60-80 people; Carrillo, (RT p. 148)
about 60 people, (RT pp. 151-152; Valdivia, RT pp.164, 165.)



commencenent because in the sane breath he also testified, that the
denonstration started "around one or so." (RT p. 108, 11. 5-6.)

Carrillo's and Valdivia' s testinony diverges fromGlper's, Leal's,
and even Wlletz's, in that they testified the group went directly to the
par ki ng Iots,,7 while Gonez's testinony differs from that of Gilper's and
Leal's inthat he testified the group nay have included Eren Barajas, (RT p.
107-108.) No other Enployer wtness placed Eren at Jensen this early,
although Efren testified that he was there between 12: 00 and 12:30. Wth the
exception of Carrillo and Valdivia, all the other Enpl oyer w tnesses agree
that the group initially remained outside the gate at the end of the public
road and in front of Wlletz's house. Indeed, Gonez testified that he placed
atruck in front of the gate in order to keep the denonstrators out and Jose
Roj as agreed that the denonstrators were prevented from entering the ranch.
(RT p. 431.) Galper, too, testified that the group renmai ned outside the gate
until at least 12:30; according to him the crond was so much of a probl em
that the deputies enlisted Lauro's aid in noving the denonstrators away from
the entrance. (RT p. 222-23.)

It is generally agreed that, while the denonstrators were outside
the gate, Bren, the Third Mice-President of the UFWand the nan in charge of
the Lhion's CGentral Goast organizing canpaign, also arrived. Gl per placed
his arrival wth a second group of denonstrators (perhaps 30 nore people)
after 12:30, although he

7Carri||o, (RT p. 152; Valdivia, RT pp. 164, 165.) No one went to the
fields, (RT p. 161.) [Valdivia.]



acknow edged that it could have been a little later, but not earlier. (RT p.
228, 230.) Leal placed it closer to 1:00, "12:50 nmore or less." (RT p. 96,
See also, RT p. 63.) Carrillo agreed that a second group of denonstrators
arrived some 45 mnutes after the first group, or around 1:00, (RT p. 153) ,
so that if EHren was in the second group, according to Carrillo, too, he
nust have arrived at 1:00.

According to Gal per, until Eren arrived, Lauro had restrained the
denonstrators, but EHren imediately started "to rally them "talking to
[then} and | eading the parade”, "naking hand notions", (RT p. 227-28), and
sonetine around 12:30, he "started going in through the gate", (RT p. 228)
wth "the whole" line of denonstrators trailing behind him (RT p. 229.)
Leal testified that, after the second group of denonstrators arrived, the
entire group appeared "to confer and then proceeded [through the gates] to
the parking lots.” (RT p. 109.)

Wlletz testified that sonetine between 12: 30 and 12:40, (RT p. 28)
or perhaps half an hour after he first heard the chanting, (RT p. 18-19) the
denonstrators entered the ranch and went to the parking lots. If Wlletz
were describing Eren's taking access wth the denonstrators, in his
chronol ogy too, Bren nust have arrived soneti ne around 12: 30; however, his
estimate of how nany people entered the parking lot -- "several" -- does not

conport wth Galper's or any other of the Enpl oyer's w tnesses'



testinony about how many denonstrators entered the property.8 Gonez, too,
testified that Eren and about 100-115 people entered the property at around
12: 45, although not before he also testified that the second group, including
Eren, arrived at 1:45. (RT p. 112.) Athough Daryl Valdez, the Enployer's
Drector of Human Resources, did not see the group enter, he testified that
by 1:00 p.m when he arrived, there were about 50-60 URW denonstrators,
including Eren, in the parking lots. (RT p. 305, 307.)

Valdivia and Garrillo did not specify a tine when the denonstrators
entered the ranch. However, subtracting their estinmates of the amount of
tine the denonstrators were inside the property before the harvest crews
finished work fromthe tine when the first crew finished, one can cal cul ate
the earliest tine at which, according to them the denonstrators nust have
entered the property.9 A though Gal per testified the first harvest crews quit
at 2:00, the tine cards showthat Gews 1 and 2 stopped at 1:30, Gew 3
stopped at 1:45, and Gews 4 and 6 stopped at 2:00, X 4. Thus, Valdivia' s
testinony that the denonstrators went to the parking | ot about 45 m nutes
before the harvest crews finished, (RT p. 166) neans that, according to him
they entered at 12:45 at the earliest; and Carrillo' s testinony that they
were on the ranch for about an hour and 45 mnutes before the harvest crews
fi ni shed

8To enphasi ze the difference between Wlletz's and the others'
testinony on this point, Wlletz also testified that "sone of the people
renai ned on the road", that is, outside the gate, |bid.

% choose the earliest tine since the Enpl oyer contends the
denonstrators entered before any of the crews finished.
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work, (RT p. 153) neans that they nust have entered at around 11:45. 10

Gl per testified that, as the denonstrators entered the ranch, he
told Eren that access was not permtted because it was beyond the |unch
hour, there, were too nany peopl e and they were not identified, (RT p. 228)
to all of which Eren responded, "Fuck you, | nake the rules here it is ny
access, |'ll decide what | amgoing to do wth it." (RT 'p. 229.) Gl per,
who testified he followed the crowd into the nmain parking, heard a wonman
whom he identified as "Nora", and whom he had previously seen wear the
identification badge of a URWorgani zer, 12 cal ling enpl oyees (who, according
to him were still working at |east 100 yards away) "kiss asses." (RT p.
232- 33. )13 Gnez testified that the group first went to the upper lot and
then to the lower I ot and, wherever they went, shouted obscenities, such as
"cabrones", "barberos", "hijo de chingada. w14 (RT p. ill.) Garrillo and
Valdivia testified they observed the group in the lower parking lot and

after declining to

10F&ecall that Carrillo testified that the first group of denonstrators
entered the parking lot at 12:15, (RT pp. 151, 152) this group was in the
parking lots for about 45 mnutes before the second group arrived an
entered. (RT p. 152.)

u The Board did not set the issue of proper identification for
hear i ng.

12 : : . :
UFWw t nesses deni ed any organi zer is naned Nora.

13Cr:\rri 1o placed at |east one picking crew about 3-400 neters away
fromthe parking lots. (RT p. 159.)

14The words nean, respectively,"notherfucker”, "ball-Ilickers'",
"sonsabitches.” nez also testified the denonstrators cal |l ed the workers
“cowards"; although insulting, this is not an obscenity and | disregard it.
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take a flag, (RT p. 156) were called "barberos and cabrones."” (RT p. 153,
166.) Though Carrillo admtted he responded, he not very convincingly deni ed
responding in kind. (RT pp 155- 56.)15 Gl per, however, testified that he had
towarn the two not to get intoit wth the denonstrators. (RT p. 287.)

Lhi on wi tnesses do agree that, at sone point, Efren and the
denonstrators entered the Enpl oyer's property; however, according to them
the group as a whole did not enter the property until after the harvest crews
fini shed work, but remai ned on the public road chanting sl ogans (but not
obscenities) until the crews finished. Eren also testified that he and four
ot her organi zers took |unchtine access at Jensen for "that's nornmal ly the
tine that the Conpany give [sic] the |unch hour to the workers", (RT p.
354)%® but he vas out of the fields by 12:30. (RT p. 355.) On his way back
to the office, he received a call on his earphone that sonethi ng was goi ng on
at Jensen Ranch, (RT p. 355) and he returned and di scovered that about 10 UFW
organi zers and about 25 workers fromGrgiul o had set up a picket line, (RT
p. 356) whereupon he joined the denonstration outside the gate.

According to Eren, he entered the property when he observed t he

crews' |leaving work. Rojas and Lauro also testified

15I mght add that Carrillo placed at | east one picki ng crew about 300
yards away fromwhere he stood in the fields above the | ower | ot when the
denonstrators during these events. (RT pp. 159, 161, 162.)

16Comoany W tnesses agreed that the workers take their |unch at noon,
see, e.g., Glper (RT p. 216) [Qews take half an hour lunch at 12:00 and, in
fact, took their lunch at noon on June 14th at noon. ]
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the denonstrators did not enter the ot until between 1: 30-45 when the crews
stopped working. (RT p. 433; RT p. 472.) According to Efren, he did not
"take" the denonstrators in, rather they foll oned hi min when he entered.
Rojas testified that during denonstrati ons organi zers and enpl oyees nutual | y
rei nforce each other's actions, 17 but he acknow edged that organi zers | ay
down general rules, 18 and even "tell us nore or |ess everything that we have
to do.” (RT p. 448. )%

Eren agreed that he and Gal per spoke to each other about the
propriety of taking access, but Efren added that when he spoke to Gal per, he

asked himto | eave:

because it [was] our access tine and we don't want hi m
around because the workers they don't want to talk to the
organi zers if the boss is around so | asked himto | eave.
He refused and he conpl ained that there is too many
organi zers so | offered to let the five organi zers that
we have that day [sic] and he refused, he don't want to
dothat. * * * | tell him look, -- we, I'"'mhere, you re
here, let's count it. * * * | know who the organi zers
are, they're a lot of people here,

W [Wat they shout, we shout, we support them GO when we shout

they support us, the same words. Ve support each other."” (RT p. 447.)

18"They tell us no drinking, no violent |anguage", (RT p. 447) "where
not42(7) )be, not to be inthe way or there's a place that is forbidden." (RT
p. .

19Bef ore | eaving the question of "leadership" | should al so note that
at one point, Adan Grnez testified he heard Barajas urging the cromd to go
in and "make a stoppage.” (RT p. 112.) However, when asked again if it were
Barajas who said this, he testified he wasn't sure. (RT p. 113.)

20There seens to be no dispute that, as EHren testified he told
Gl per, the group consisted only of non-enpl oyee organi zers and Gargi ul o
enpl oyees. Leal, too, described the denonstrators as either Gargiulo
enpl oyees or organi zers. (See, RT p. 57.)
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but they're your workers and we can prove that; you know
nmany of themand they have the Conpany identification card
so let's resolve that. * * * And he refused to do that,
t oo.

RT p. 358-59

Mbore corroborated the Lhion's wtnesses' account that the group
only began to nove through the gate when "the field workers were returning to
their vehicles." (RT pp. 182, 188, 192 .)21 I ndeed, Mbore recal | ed Gal per
saying "sonething to the effect of here we go now they' re going to bother ny
workers. And at that point, all of the 60 or so denonstrators noved onto the,
noved to the parking | ot area where the farmworkers parked their vehicles."
(RT p. 182.)22 Mbore was sure that no denonstrators were in the fields as the
workers "were comng out of the field." (RT p. 192, 11. 21-23.)

Gl per testified that enpl oyees were i mmedi atel y surrounded by
denonstrators who "yelled at them and wouldn't let themtake their shoes of f
and wouldn't let themget into their cars", who called them"a bunch of kiss
asses and a bunch of dunbfucks and a bunch of nother fuckers." (RT pp. 234,

235, 240.)

21The Enpl oyer contends that the rest of More' s testinony indicates
that the denonstrators entered before 1:30 p.m In this respect, the Enpl oyer
relies on 1) Mbore's testinony that he arrived at Jensen shortly after 12:00
noon and 2) the Enployer's rendering of More's testinony that the
denonstrators entered "approxi nately one hour later." Brief, p. 27. More
did not testify that the denonstrators entered approxi nately one hour after
he arrived, but rather that it would be difficult to provide an exact tine
?Suat2 )he bel i eved "we were out there for at least an hour prior. ..." (RT p.

22G3.| per admtted that he spoke to Mbore at sone point while the UFW
organi zers were entering the field, but inplied that it took place earlier
["after 12:30 at the earliest, (RT p. 296-97.)]
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According to Galper, EFren not only did nothing to control the crowd, but
was in "the mddle of themtrying to fire themup", (RT p. 235) "l eadi ng
chants and waving his stick [flag.]" (RT p. 236; See al so, Gonez: RT p.

157.)

Gnez testified the demonstrators went "round and round the cars,
and . . . didn't let the people leave.” (RT p.. 157.) He overheard Uhion
peopl e shouting obscenities and telling people to join the Lhion and not .to
be afraid. He heard workers tell the denonstrators "nove away son of a
bitch" so they could | eave the parking lot. (RT pp 142-43.) He al so
testified that denonstrators in the narrow canyon between the two lots
i npeded the departing workers. (RT p. 115-17.) Leal heard denonstrators tell
workers not to leave, to join the Uhion, that they didn't have the balls to
join the hion, (RT p. 76) or they were "ball-Iickers. w23

Mer cedes Ranos recal | ed that when she | eft work at about 2:00 p. m,
there were about 40-60 people in the nmain parking lot, (RT p. 200.) Qe of
t hem appr oached her and asked her and her conpanion if they wanted a button.
Wien they declined, they were called queers and whores. (RT p. 202.) She
al so heard people say that this group of "putos" was not going to wn.
Though she admtted that enpl oyees coul d | eave once they got into their
cars, (RT 204) it was not wthout alittle delay. She did not hear
obsceni ties being general ly shouted. (RT p. 205.)

23LeaI also testified he heard the denonstrators tell workers if they
didn't sign up, they would be fired in 5 days. S nce the Board did not set
the issue of threats for hearing, | wll nake no finding concerning it.
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According to Gal per, he went up to Eren again and told himhe "had
to stop this, this is crazy", "you re breaking the rules of access, you ve
got to followthe rules", (RT pp. 235, 236) and Eren gave himhis "standard
old fuck you, we'll do whatever we want, we nake the rules, we take access
when we want". (RT p. 236.)

So far as contacts between the denonstrators and the departing crew
nmenbers i s concerned, More observed:

In sone i nstances we saw a group of farmworkers standi ng

infront of what | assunmed was the enpl oyee's car as the

enpl oyee or farmworker rather was trying to get into his
or her vehicle.

* * *

The denonstrators in sone i nstances were standing in front

of the farmworkers' vehicles and they were yelling back

and forth in Spanish. | didn't see any real acts of

violence, for that matter, but just basically prohibiting

themfromleaving. (RT pp. 185-86.)

Though Mbore admtted he speaks no Spanish, he al so testified that
he knows a nunber of Spani sh obscenities, having been called quite a few of
them (RT p. 191) such as "chingada" and "cabron", and he did not hear any of
the obscenities he knows when he roaned the lots. (RT p. 195.) He did recall
hearing at | east one chant, "S se puede.” According to Mbore, once the
denonstrators entered the property, it took about an hour for the lots to
clear. Galper, too, testified that once the crews left the fields, it took an

hour for the lots to clear. (RT p. 243.) Lauro heard no obsceniti es.
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B. Goncl udi ng fi ndi ngs
There are four elenents to the inquiry as franmed by the Board
concerning the events at Jensen:

1) Wien did Eren and the group of supporters enter the
Enpl oyer' s property;

2) DOdbhe "lead (2)zr1 encourage”, the group of supporters
onto the property?

3) Dd he state that he would fol | ow any access rul es he
chose?

4) Od the group shout obscenities at workers?
| wll take up the questions in order.

1) Wen did the group enter the property?

Despite the lack of unanimty anong the Enpl oyer's w tnesses about
when Eren and the group entered the property, 25 all but Myore testified
that they entered before, and all the Uhion's wtnesses and More testified
they entered after, the harvest crews finished work. Finding truth in
Mbor e' s inconsi stency, the Lhion urges ne to credit him finding fal sehood

i n consistency, the Enpl oyer contends that the Uhion' s w tnesses

24See, Admn. Oder 96-12, dated Novenber 5, 1996.

25As a general matter, | do not find the range of tines given by the
Enpl oyer' s witnesses to be surprising and, therefore, to tell against the
credibility of the Enployer's overal|l account that the group entered before
the crews finished. Except for people who mght have sone special interest
I n noting when sonet hi ng takes pl ace, | woul d not expect w tnesses to nore
or less exciting events to be checking their watches. n the other hand,
based on their obvious interest in either enforcing the [imtations, or
taki ng advantage of, the Access Rile, | woul d expect Gl per, Val dez and
Eren to be anare of the tine. Unfortunately, they have opposing interests
and gave conflicting testinony. In such circunstances, More's
prof essi onal i smand | ack of any obvi ous bias nake hima particul arly
credi bl e w t ness.
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obviously collaborated so that "everything [would occur] approxinately
one hour later than it actually did." Brief, p. 28.

Wil e Mbore's testinony about the sequence of events is proof
agai nst this argunent, the Enpl oyer neverthel ess urges ne to base ny findi ngs
on a tine line conputed by addi ng the one hour which, according to the
Enpl oyer, is approxinately how | ong More testified he was on the property
before the group entered, to the tine he testified he arrived (before noon)
in order to conclude that he actually corroborated the testinony of the
Enpl oyer wi tnesses who related that the group entered around 1. 00 p. m
However, as | have noted, Mbore did not testify that he was on the property
for only an hour before the denonstrators entered, but for at |east an hour,
which is entirely consistent wth his testinony about the order of events and
is thus too anbi guous for nme to conclude that he was mstaken in his
extrenely clear and detail ed testinony about the sequence of events.

The Enpl oyer al so contends that, despite Mbore's testinony, the
Lhion's version, and especially Eren's testinony about taking |unchtine
access before returning to Jensen around 1: 00, cannot be squared wth the
record as a whol e. Thus, the Enpl oyer argues that if Eren took | unchtine
access, and if Lauro arrived at 12:45, Hren nust have just mssed seeing
him Post-Hearing Brief, p. 27. Wile this is true, | don't understand how it
reflects on the credibility of either Lauro's or Eren's account. A though
the particul ar exanpl e the Enpl oyer cites does not prove rmuch, | don't slight

the Bnpl oyer's argunent: it is hard to reconcile Eren's
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account wth certain aspects of Lauro's testinmony or Myore' s testinony. For
exanpl e, More's testinony that he was at Jensen before noon and that the
denonstrators were already there neans that he and the denonstrators were
also present while Hren was taking access, sonething which Eren never
nentioned, and which is inconsistent wth the strong inplication in Lauro's
testinony that the denonstration only invol ved the workers fromthe Acadeny
and they did not arrive until well after noon. 26

These gaps in the Whion's version of events mght be nore
significant if Eren' s testinony about taking access earlier did not receive
unlikely corroboration from certain curious features of GCarrillo's,
Valdivia's, Gonez's and even Wlletz's testinony that cannot be reconciled
wth the main lines of the BEwloyer's account. Thus, GCarrillo's and
Valdivia s testinony that the denonstrators entered the property upon
arriving, Wlletz's testinony that when the denonstrators entered, only
several did so and the rest renai ned outside the gate, and Gnez's testinony
that Bren was wth the initial group of denonstrators, can be expl ai ned by
their confusing the later events wth what Eren testified took place

) 27
earlier.

26I have already noted that at | east one declarati on submtted wth the

Lhion's response to the Enpl oyer's Motion indicates that there were
enpl oyees fromother ranches invol ved at Jensen which, if true, helps to
reconcile Mbore's testinony wth the inplication of Lauro's testinony.

27I amnot overl ooki ng the inconsistenci es between Eren's account and
1) Wlletz's other testinony that access started at around 12:30 p.m; 2)
Crrillo's and Valdivia s testinony that all the denonstrators took access
at 12:15; 3) Valdivia' s testinony that when the UPWpeopl e took access, no
one went to

17



I have no need to determine exactly when Lauro arrived or how many tines
Eren visited the property; ny only purpose in considering such natters to
the nodest degree | have is to determne whether certain puzzles created by
their testinony undercuts the credibility of More's version of events and |
do not find that it does so. The Enployer has offered no persuasive
expl anation as to why More's testinony should not be credited. He has no

interest in these proceedi ngs, 28

and the renmarks he recalls Gl per's naki ng
about the UFWs bothering his crews were specific and particularly credible.
Accordingly, | find that the group did not enter the property until after the
harvest crews fini shed worKk.

2) ODd Eren lead the group onto the property?

Despite BHren's testinony that the denonstrators sinply foll owed him
onto the property, | find that, but for his entering, they would not have
done so. In the first place, the denonstrators fromthe Acadeny were there
because, as Rojas testified, Lauro organi zed themto be there. Wile there,
they were obedient to Lauro when More enlisted his aid in getting themto

nove away from

the fields, and 4) so nuch of Gnez's testinony that the denonstration
started at 1:00 p.m Wth the exception of Valdivia s testinony concerning
whet her or not anyone went to the fields, all the other testinony invol ves
estimates of tine which | have al ready indicated | do not consider generally
reliable. As to Valdivia s testinmony that no one went to the fields, | note
that he and Carrillo were a consi derabl e di stance fromsone of the crews and
he nmay not have been aware of what was goi ng on so far away.

5yen Wiletz evinced an hostil i ty towards the denonstrators. See,
e.g. RT p. 16-17, the denonstration was a riot or a public nui sance which
terrified his wfe and which Wlletz characterized as violating his civil
rights.
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the gat a, which is consistent wth. Rojas’ testinony that the enpl oyees
| ook to the organi zers for |eadership and the organi zers "nore or |ess" tell
the enpl oyees "everything" they have to do. Fnally, Leal's testinony that
the entire group seened to gather around Eren after he arrived just before
noving through the gates is quite credible, and nmakes it nore likely than
not, and I so find, that the group followed Eren's | ead onto the property.

3) Od EHren state he would fol | ow
any access rul es he chose?

nly Galper testified that Eren told himthe Uhion was not bound
by the Access Rule and, while EHren did not directly deny saying it, he
strongly inplied that he did not.29 Accordingly, | nust separately address
the question of Glper's credibility. 30 Wien asked by Enployer's ounsel
previous conversations wth Eren about access, Gal per testified:

Q [By Qounsel for the Bl oyer] Had you had conversations
wth Eren Barajas before?

A [Yes.]

Q And had those conversations been different or the sane
as this conversation?

A Pretty nuch simlar; he's a pretty aggressive guy.

Q DO d you continue to have any nore di scussion wth Eren
at that point?

29Laur o, who testified he overheard the conversati on between the two,
testified BEren did not say he would fol |l ow any access rul es he chose. (RT
p. 473.)

30I focus on Gal per because the Enpl oyer has the burden of proving a
violation of the Access Rule. As w | becone obvi ous
inny treatnent of Bren's testinony about the incident on the next day, I
have difficulties wth his credibility as well.
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A W, he -- it was physically threatening at that
point. | could have stood in front of him | guess, and
demand that he followthe rules of access but | think
troubl e woul d have happened had | done that. Eren had
been quoted" in the newspaper nmany tinmes as stating that
they woul d take access when and where they wanted to take
it and the vote of the people nmeant nothing to him

RT pp. 229-30

He was asked about this testinony on cross-examnation:

Q [By Gounsel for the Lhion] You al so nentioned that
Eren Baraj as has been quoted in the newspaper as saying
things like we're going to take access whenever we want,
things of that nature.

A As close as | can get to a direct quote is that we
don't, | think it"s to the point that we don't, we don't
care whether they vote for the contract or not, we call
the shots here. | think sonething to that effect was in
the Pajaronian [a | ocal paper. ]

Q Have you read anything, any statenents that he nade
regardi ng access?

A That |'ve read about what he said * * * about access?
Q Raght.

A 1've read an awful lot of things that he said before
they wacked him

Q Before they wacked hi n?
A Raght after that statenent that he nade in the

Pajaronian, they pretty well pulled himout of town
because he was an enbarrassnment to them

RT p. 289-90
Inthe first part of this testinony, Gl per portrays Eren as at
| east cavalier and perhaps contenptuous about the constraints of the Access
Rul e, having been quoted "many tines" as sayi ng he woul d take access "when
and where" he wants. In the second part of his testinony, Gal per effectively
recants the first part by
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admtting that the "closest” he could cone to any statenents by Eren did
not concern access at all. Despite the retraction, he nowinsisted that

E ren had been "wacked" by the Uhion. Hs grounds for asserting this turned
out to be nothing nore than his belief that is was so: "Prior to that
statenent | saw himall the tine. Ater that statenent at the march .

the anti-uni on narch, he was nowhere to be found; the pro-union narch, he
was nowhere to be found, he's gone." (RT. 291.)

In both these exanpl es, Gal per offered what were clearly his own
rather broad interpretations of the neaning of statenents or the notive
behi nd events as evidence. In viewof this propensity, | cannot be sure that
his testinony about what E ren supposedly said does not reflect Gal per's
perception of Bren's attitude ("his standard fuck you", as Gal per put it)
as opposed to what Eren actual |y said.

In other respects, | find Gal per was al so deliberatel y m sl eadi ng.
As noted above, the Enpl oyer contends the Lhion fal sely placed events an
hour |ater than they actual ly occurred; but it was Gl per, who, as the
Enpl oyer's representative, at all tines had access to the tine cards of the
crews, who stated that the first crews finished at 2:00, a hal f-hour |ater
than the tine cards show To the extent any finding of fact nust rest upon
his testinony alone, | decline to make it. Accordingly, | find that Eren
did not state that he woul d fol | ow any access rul es he chose.

4) Od the group shout obscenities?

By a nunber of accounts, harvest workers were prevent ed
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fromleaving for the day by the denonstrators, it seens reasonable to
conclude that, to the denonstrators, anyone attenpting to | eave woul d have
been perceived as resisting their efforts to nake cormon cause wth them In
such circunstances, | have no reason to doubt the testinony of the enpl oyee
W tnesses that sone hostile encounters took place and that, as Ranos, for
exanpl e, testified, sone denonstrators initiated rude, even obscene

comment s. 81 But if the circunstances were likely to frustrate sone
denonstrators, they were also likely to bother sone workers who just wanted
to go hone and, indeed, there is not only evidence of give-and-take between
the denonstrators and Gargi ul o enpl oyees in More' s testinony that the two
groups yelled at each other and in Gal per's testinony that he had to instruct
Carrillo and Valdivia not to confront the denonstrators, but al so of harvest
wor kers thensel ves resorting to epithets in Gnez' s testinony that workers
told denonstrators to "nove away son of a bitch.”

However, in view of Ranos' testinony that she did not hear any
general shouting of obscenities, and More's testinony that, while he was not
famliar wth sone of the obscenities allegedly used by the denonstrators, he
was famliar wth quite a fewand he did not hear the words he knew bei ng
general ly shouted, | find that there was no organi zed shouting of
obsceni ti es.

C Analysis

| have found that on June 14, Hren |l ed a group of

31I n view of the nunber of denonstrators, such general testinony as
Lhi on wi tnesses provi ded about what they heard cannot defeat testinony
about what specific enpl oyees heard.
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supporters onto the Enpl oyer's property and that while there, sone nenbers
of the group either initiated or exchanged obscenities wth sone enpl oyees,
but that there was no organi zed shouting of obsceniti es.

The Enpl oyer contends that under Frudden Produce (1981) 7 ALRB Nb.

22, all the nenbers of the group that Efren led onto its property nust be
consi dered agents of the Uhion both for the purpose of determ ni ng whet her
the Uhi on exceeded the limtation on nunbers as well as for the purpose of
attributing the denonstrators obscene comments to the Lhion. Wile the Union
ignores the agency issue inits brief, both at hearing and in its Response
to the Enployer's Mbtion to Deny Access, it contended that, because of f-duty
enpl oyees have an independent right to enter an enployer's parking |l ots,
gates and ot her outside non-working areas, Tri-County Medical Center, Inc.

(1976) 222 NLRB No. 174, Independent Sations Co. (1985) 284 NLRB No. 48,

t he enpl oyees who entered the property wth the organi zers shoul d not be
counted as organi zers for the purpose of the |imtations of the access rule.
In Frudden. the Board adopted the decision of the | HE hol di ng that

25-50 uni dentified Unhion supporters who entered the . Enpl oyer' s property
w th soneone determined to be a UFWorgani zer and who both actively
encouraged the supporters' interference with the Enpl oyer's operations and
who failed to disavow it after it occurred were agents of the organizer. The
| HE r easoned:

To determ ne whet her the access rul e was vi ol at ed

it is necessary to decide which of the
partl cipants in this event were organi zers wthin
the scope [of the Rul e] and whet her the conduct of
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non-organi zers nay be attributed to organizers who were
present. As wll be further set forth, | conclude that
Mendoza was a WFW organizer wthin the neaning of [the
Rule]; that the record does not establish that the 25-50
unidentified persons who took part in this incident were
organi zers; but that their conduct may be attributed to
Mendoza for the pur pose of determni ng whet her he vi ol at ed
the access rule. * *

In Ranch No. | ., the Board discussed conduct by
organi zers whi ch woul d varrant the i nposi tion of sanctions
pursuant to the [Rule] . However, it did not address the
question, presented by these facts, Oor union or organizer
liability under the [Rule] for the conduct of unidentified
persons who engage in conduct which would clearly violate
the access rule iIf engaged in by organizers. To resol ve
this question, | have therefore turned to the terns of the
access rule and to cases dealing wth the responsibility
of union agents for the conduct of pickets.

The access rule nowhere explicitly defines the term"union

organi zers." However, it nay be inferred, based upon

section 20900 (e), that an organi zer for purposes of [the

Rule] is any person, not an enpl oyee of the enployer in

question, who is authorized by a union to enter an

enpl oyer's property "for the purpose of neeting and

tal king wth enpl oyees and soliciting their support."

| HED pp. 19-21 [ Enphases added]

Athough neither the IHE nor the Board in Frudden addressed the
rights of off-duty enployees because the "supporters"” in that case were
unidentified, the IHE s discussion of the definition of "organizer" in the
access rule supports the Uhion's argunent that, to the extent the
denonstrators in this case were enployees of the enployer, their nunbers
ought not count towards the limtations of the access rule. In other words,
there is sone tension between the Board' s reasoning in Frudden and the

resul ts sought by the Enpl oyer
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inthis case. 32

Putting aside for the nonent the definitional problens created by
Frudden. | do not believe that it follows from the fact that off-duty
enpl oyees have an independent right of access that a union cannot be held to
have abused its own right of access by |eadi ng enpl oyees in the exercise of
their rights. A union's right of access being contingent upon its exercise
wthin the limtations laid down by the Board, the union's conducting a
denonstration (in lzquierdo's phrase) during its access period seens to ne
sufficient to nake the denonstrators organi zers. So far as the discussion of
the definition of "organizer" in Frudden is concerned, no matter whether the
enpl oyees are considered organi zers under the rule or agents of organi zers
under general agency principles, Board cases have long nade it clear that
when a union instigates conduct, it wll be held responsible for it. Thus,
in Ace Tomato (1994) 20 ALRB Nb. 7, the Board held that where a union has
instigated, authorized, solicited, ratified, condoned or adopted the conduct
of pro-union enployees, it wll be responsible for their conduct. S nce I
have found Efren led the denonstrators onto the property, and since the
Board's standards of agency are quite clear, | find that Bren's |eading the

enpl oyee-denonstrators onto the Enpl oyer's

32I n Frudden. the conduct conpl ai ned of was unprotected in itself,
i ncludi ng throw ng tonat oes and eventual |y forcing sone harvesting
operations to stop. In this case, the entry of the enpl oyee denonstrators
was, initself, protected.
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property was in intentional disregard of the access rule. 33

It remains to consider the Uhion's responsibility for whatever
m sconduct took: place under the sanme principles of agency di scussed above. |
have found that sone denonstrators initiated obscene comments and that there
was sone exchange of obscenities. Gher than ny finding that there was no
organi zed chanting or shouting of obscenities, | have no idea how w despread
the pro-Uhion side of the business was. However, ny finding that there was no
general i zed use of obscenities entails the conclusion that there is no proof
the organi zers instigated, authorized, or solicited whatever did take place.
It remains to discuss whether the Lhion can be held to have condoned or
adopted the conduct. Snce there is no credited testinony that any organi zer
was aware of the rude encounters initiated by the denonstrators, | do not
find that the UWhion condoned or adopted the conduct. Accordingly, wth
respect to the Jensen incident, | find that the Uhion violated the nunbers

[imtation of the access rul e.

5 do not believe there is any dispute that if the total nunber of

denonstrators counts for the purpose of the access rule, the Uhi on exceeded
the access limtations. There were five crews at Jensen, entitling the Uhion
to 10 organi zers on that basis; tine cards in Evidence showthat Gew #1 had
45 enpl oyees, Oew #3 had 49; Gew #4 had 46; Oew #6 had 45; and O ew #12
had 48, entitling the Lhion to an additional organi zer for each crew and

anot her organi zer for each of the three crews with nore than 45 enpl oyees for
atotal of 18. S nce even Bren's estinmate of the size of the denonstration
(10 organi zers and 25 workers) exceeded this nunber, it follows that the

Lhi on exceeded the nunber of organizers permtted by rule.
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1. The incident on June 15, 1996
A Facts

O June 15, 1996, the Ewl oyer schedul ed a barbecue to be held in a
soccer field adjacent to the parking lot. See, ERX 2, (RT pp. 119, 246,
249.) The barbecue was to start at 1:00 p.m [Gl per, (RT p. 246) Gonez,
1:30, (RT p. 119.) F ve crews were at work that day and Gal per ordered t hem
to stop work at noon to be able to attend the barbecue. Three crews actual ly
fini shed work by noon, but two others did not, RT pp. 248, 313) so he again
ordered these crews to stop work. Gl per testified that he observed the
other two crews finish between seven to ten mnutes later, (RT pp. 248, 275)
or not later than 12:10. It took no longer than 10 mnutes for the | ast
enpl oyees to |leave the field and reach the parking lot. (RT p. 275.)

Val dez provided a simlar chronol ogy. According to him he and the
Enpl oyer' s attorney, Ron Barsaman, drove into the Holly Ranch "about noon".
(RT p. 311.) Acar wth sone UFWorgani zers was entering the field ahead of
himi just as he was commenting to Barsaman that the crews had not yet
stopped working, three of the crews stopped but two continued to work. (RT
p. 313.) Valdez was sure these two crews stopped at 12:09, (RT p. 313.)
because he checked his watch so that he woul d know when the "Uhion's hour"
was up. According to Valdez, it took the last two crews about five mnutes,
or, according to him too, until shortly before 12:15, before the renai ni ng

crews actually started to leave the field. (RT p. 313.)
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Jose Rojas' testinony corroborates Galper's to sone extent. He
agrees that his was the first crewto stop work at Holly on June IS and t hat
his crew stopped work at noon. According to him it took about eight mnutes
to walk fromthe field to the parking lot. So far as when the other crews
stopped, Rojas acknow edged that it could have been as early as 12:15
although he also said it could have been as late as 12:30, but he was sure
that it took themuntil 12:40 or 12:45 to get to the parking lots. (RT p.
435.) According to him it mght have taken that long for the nenbers of the
last crews to reach the lot because they were so far from the lots and
because it sonetimnmes takes between 5 and 15 mnutes to get their piece rate
tickets punched.

Eren testified that he and the other organizers arrived at Holly
Ranch shortly before noon. At noon, he observed "people nmaking a nove to do
sonething and it was 12 so we thought . . they would take lunch." (RT p.
360.) However, instead of remaining in the fields to eat their |unch, these
crews started leaving the fields to go to the parking lot. (RT p. 360.) The
remaining field crews did not eat their lunch, but continued to work.
According to Eren, he and the. other organizers took |unchtine access to
these crews while they worked. (RT p. 367.) These two crews finished work at
12:30 and 12:45 and Eren and the organizers followed them to the parking
lots to take after work access. (RT p. 162.) Lauro, too testified that the
final crews finished at 12:30 and 12:45. (RT p. 474.) Lauro's testinony

differed fromEren's in that he testified that the two crews were
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not working during the noon hour. Like Eren, he testified that, had they
been, the Uhion coul d have spoken to themwhile they worked. (RT p. 478. )34
Tine cards in evidence show that while nost enpl oyees in the crews worked
until 12: 00 noon, a few enpl oyees worked past 12:00. =

It is undisputed that, at sonme point, the organizers went to the
parking lot where enpl oyees were comng and going: sone had gone hone to
change clothes and cone back, sone nust have just been |eaving. Gl per
described the situation as fluid: "sonme people stayed, sone |eft, some guys
cane back in a hurry, sone guys cane back later. It wasn't real structured."
(RT p. 284.)

At 1:15, Valdez noted that EFren and Lauro and five or six

3 mght add that Adan Gonez, testified that the crews stopped work

around 1: 00 p.m, but he admtted that he was not "checking his watch." (RT
p. 122.) This is the third tine Gonez's testinony about tine differed from
that of everyone else. | take no account of it.

3 few enpl oyees are shown to have worked beyond noon, See, in Gew
#7. Ee. nos. : 2272, the stacker, (12:15), 2429, the puncher, (12:30), 2217,
the truck driver, (1:00), and 2322 (1:00); in Gew #8. Ee. nos.: 2000
(1:00), 2350, the puncher, (12:30), 2024, the truck driver, (1:00), 2312,
the stacker, (12:15); in Gew#9, Ee. nos.:. 2383, the stacker, (listed as
working 5.5 hours from7:00 a.m to 12:00?), 2173, the puncher, (listed as
working 6 hours wth a start tine of 7:.00 a.m), 2025, the truck driver,
(1:00), 2020, the foreman, (1:00); in Gew #10, Ee. nos.: 2254, the truck
driver, (1:00), possibly 2119, the puncher, (listed as working 6 hours wth
astop tine of 12:00, not clear what start tine is), 2293, the stacker,
(listed as working 6.5 hours wth a stop tinme of 12:30, not clear what start
tineis) , aforenan wth no Enpl oyee nunber listed as 7 hours wth a stop
tine of 1:00i.e. ; in Gew#11. E. nos.:2304, the puncher, (12:30), 2062,
the truck driver (1:00), 2007, FM[probably forenan?], (1:00). In addition
to these enpl oyees there are a few enpl oyees in Gews 10 and 11 whose
tickets have been punched (indicating the enpl oyee worked) , but have no
tine out indicated, i.e., in Oew# 10. See Ticket nos. 12311, 12316, 12326
and in Gew # 11, See Ticket nos. 13870, 13873, 13901.
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Gargi ul o enpl oyees were still inthe lot. (RT pp. 314-315.) Val dez and Gl per
went up to Bren and told him access was over. According to Valdez, Eren
"“indicated he didn't feel that it was. * * * H told us he woul d determne
when access was over." (RT p. 315.)36 Eren also told himthat sone crews had

been working | ater.

[We said no, there weren't . . . It's over. And as the
discussion went on, it was clear that it was going to
result in a confrontational scenario, at which point we
noved into, well, what tine do you think we shoul d | eave.
And at that point his comment was two o' clock. V¢ said no
way, it's too late. And he said well, hO\év7about 1:45 and
we said, fine, leave at 1:45. (RT p. 316.)

Bren admts speaking to Valdez and Gilper and that he

%@l per's testinony was consistent: according to him Eren said he
woul d deci de what tine to | eave, "they chose the rights of access, the tine
and howthey would do it." (RT p. 259.)

37Efren testified the Enpl oyer agreed to permt the organizers to stay
until 1:45. The Whion refers to this testinony inits Post-Hearing Brief p.
19, but does not nmake very much of it. It is clear fromEren s testinony
that he was advised that the Enpl oyer's representatives bel i eved he had
al ready exceeded his access tinme and that he believed he was entitled to
nore. Thus, | do not regard an apparently grudgi ng acceptance of a 1:45
departure tine as the kind of voluntary agreenent the Regul ations both
encourage and tend to honor. See 8 Gode of California Regul ati ons Section
20900 (e) (2). If Eren did not exceed his access tine, his presence on the
property was arguably protected; if Eren did exceed his access tine, his
presence rmay or nay not have been an unfair |abor practice, 8 Gode of
Galifornia Regul ations Section 20900 (e) (5) (B) and was, therefore, arguably
prohi bited. Unhder such circunstances, the Board s jurisdiction preenpts
ordinary trial court jurisdiction over trespass actions. Kaplan's Fuit and
Produce, Inc. v Superior Gourt (1979) 26 Cal.3d 60. Wth recourse to
trespass | aws barred, short of inviting the Enpl oyer to resort to self-help
to eject the organizers, it seens to ne that even if Gal per and Val dez agreed
not to press the matter if Hren left at 1:45 p.m, the Enpl oyer shoul d not
be estopped fromresorting to Board processes to determne the propriety of
the Lhion's access claim
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"conpromsed" by agreeing (b leave at 1:45 p.m (RT p. 363.) That Eren
admtted "conpromsing" at 1:45 nakes it nore likely than not, and | so
find, that he told Galper and Valdez that he was entitled to remain until
2:00 p.m
B. Goncl udi ng F ndi ngs
The Board posed two questions wth respect to the incident at the
Hol |y Ranch:

1) Odthe organizers renain on the property for 40 mnutes
beyond the proper access peri od?

2) Dd Bren state that he woul d decide when it was tine to
| eave?

There is no question that Efren and the organi zers were on the property for
an hour and 45 mnutes. The Lhion contends that it was entitled to take
access for this entire period because it took regular |unchtine access
between 12:00 and 12: 30 p.m and "staggered" after work access between 12: 45
and 1:45 p.m or one hour fromwhen it contends the | ast crew fini shed work.
The Enpl oyer argues that the Union was entitled to one hour of access to end
no later than 1:10, which is the tinme the last crews finished work. Post-
Hearing Brief, p. 43.

However, it also contends that if, as he testified, Efren did take
field access while the crews were working, he has admtted violating the
Access Rule which does not permt speaking to enpl oyees while they work. 38

Fnally, it mantains that even if

38I should note that if such a violation were nade out, it was not a
violation set for hearing: the Enpl oyer was only conpl ai ni ng about access in
excess of the one hour after the | ast crew worked.
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Eren did not take field access while the crews were working, his and Lauro's
testinony that they were entitled to do so reflects on his wllingness to
disregard the Access Rule and conpels a finding that he nust have said he
woul d deci de when to | eave. Post-Hearing Brief, p. 48.

1. Od the organizers renmai n on
the property beyond the access period?

It is undisputed that three crews actually finished work at noon and
that, instead of taking lunch as they ordinarily would, these crews started
to leave the fields. It nmakes sense, therefore, and | so find, as Gl per and
Val dez explained and Rojas confirned, that these crews left the fields
because their workday had been cut short. S nce Galper had ordered all the
crews to stop, it also seens nore likely than not, and | so find, that upon
seeing two crews continue to work, he again ordered these crews to shut down.
Athough there is no dispute that it took tinme for themto shut down, Eren's
testinony that they continued to work until 12:45 at the latest is not
credibl e. > Indeed, even Rojas testified that the last crews shut down at
either 12:15, which is consistent wth Gal per's and Val dez' s testinony, or at
12: 30, which, while inconsistent wth the Enpl oyer's testinony, provides no

support for Bren's or Lauro's testinony that the [ast crew

Flauro's testi nony that the crews did not work during the half-hour
| unch break nmakes no sense at all. If the crewthat supposedly stopped work
at 12:30 had al ready stopped work when Eren and Lauro first entered, what
sense does it make to say they stopped work at 12: 30?7 Wiy the crew t hat
purported y stopped work at 12:45 woul d stop work for half an hour before
working for 15 nore mnutes al so escapes ne.
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stopped at 12:45

According to both. Galper and Valdez, all the crews were out of the
fields and in the parking lot by about 12:15. Eren, however, naintains he
was in the fields tal king to enpl oyees until 12:45. A though | have declined
to credit Bren's testinony that the last crew worked until 12:45, even if
the last crews ceased work no later than 12:10, as Gl per and Val dez:
testified, it is certainly conceivable, as Rojas testified, that sone or all
of the enployees remained in the fields until 12:30 or 12:45 in order to
punch out. Indeed, the tine cards do show that the punchers worked | onger
than the harvest enployees so that, assuning40 the punchers |eft when the
| ast card was punched, the fact that the punchers of crews 7, 8, and 11 quit
vork at 12:30* tends to corroborate Roj as' testinony about how long it took
the workers to actually leave the fields. Wile the tine cards for the
punchers of the remaining two crews are highly anbi guous, they al so indicate
that the punchers worked 6 hours and the harvest enpl oyees only five hours
so that if everyone started at the sane tine, the punchers nust have |left at
1:00. %

40This is acritical assunption: while it is certainly true given the
punchers jobs that they couldn't |eave until after the last card was
punched, all the punchers coul d have stayed after the |ast card was punched.

41The tine cards for these crews showa 12:30 stop tine for the
punchers and a 12: 00 stop tine for the harvest enpl oyees.

42The tine cards for these crews clearly denonstrate a difference
bet ween the anount of tine the harvest enpl oyees worked (5 hours) and the
punchers who are shown to have worked for 6 hours. Though, as | have noted
it is possible that the punchers started earlier, neither of the tine cards
clearly
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Wiile the tine cards provide sone circunstantial support for Rpjas'
account, as noted above, they do not independently confirmit wthout the use
of a critical assunption. In the face of ny difficulties wth BEren's and
Lauro's version of events, and the overall coherence of the BEployer's
account, including Rojas' partial corroboration of it, I find that the crews
did leave the fields and were in the |lots somewhere between 12:15 and 12: 30.
It follows that, if the organizers wanted to talk to them they foll owed them
to the parking lot where they remained for approxinmately an hour before
Gl per asked themto | eave at 1:15.

2. Dd Hren state that he woul d
decide when it was tine to | eave?

Gl per and Valdez testified that Bren stated he woul d deci de when
it was tine to leave. | have already expressed ny doubts about Gl per's
credibility and | amno nore inclined to rely solely on his testinony about
what Eren said on the 15th than | was to rely on his testinony about what
EBren said on the 14th. In considering Valdez's corroborating testinony, |
first note that Valdez was anong the wtnesses | woul d have expected to pay
particular attention to the timng of events and, as a result, | can only
regard his testinony about when denonstrators entered 'Jens en as
deliberately msleading. | aminclined, therefore, to regard his testinony

about what Efren said wth sone caution. Wat

indicates they did. Wile the puncher's tine card for Gew #10 appears to
have the 7:00 start tine crossed out, there is no newlegible start tine.

The puncher's tine card for Gew #9 sinply has contradictory infornation: the
puncher started work at 7:00 a.m, worked for 6 hours, and quit at 12: Q0.
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convinces ne to discount it, however, is that it does not square with the
entire conversation both he and Gal per reported having wth Eren: it sinply
does not nmake sense to ne that a man who had just purportedly clained to
arrogate to hinself the right to determne when to |eave woul d i nmedi at el y
"conprom se" his position.

Even if | amnot prepared to accept the testinony of its w tnesses,
the Enpl oyer contends that Eren condemmed hinsel f out of his own nouth when
he testified that the Lhion could take |unchtine access while enpl oyees are
wor ki ng. According to the Enpl oyer, this proves that he is "ignorant of the
true neaning", Post-Hearing Brief, p. 47, and, therefore, disdainful of the
constraints of the access rule. So far as pertinent here, the Board has
addressed the limtations on | unchtine access twce: the first tine in Ranch

No. 1 (1982) 5 ALRB No. 1 and the second tine in its 1991 Revision of the

H ections Manual .

In 5 ARB No. 1, the IHE found that a UFW organi zer entered the
Enpl oyer' s fields on three occasi ons when he thought enpl oyees were taking a
| unch break and that he both spoke and distributed literature to peopl e who
were working. The IHE concluded that speaking to enpl oyees at work in the
onions was a violation of the access rule, which only permtted access to
enpl oyees who were eating, |HED p. 19. The Board di sagreed:

The IHE found that [the URW organizer] violated the

access rule on three occasions, when he entered the onion

fields during work hours at tines he thought enployees

were taking a lunch break and when he spoke to and

di ﬁrlbuted literature to enpl oyees who were working as

we
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as those who were resting. [The organi zer] testified that
: a Ranch No. 1 supervisor . . . told himthat during
the onion harvest, when there was no established |unch
hour because of the piece rate pay, [the organi zer] could
go into the onion fields at any tine during the day as
long as he did not take nore than one hour. * * * n the
basis of [this] testinony, the IHEs inference that [the
organi zer] spoke to enployees who were working while
| ocating those who were eating, [the regulation] regarding
voluntary agreenents on access, and noting that there was
no credited testinony indicating [the organi zer] was asked
to leave the fields, we find that [the organizer's]
actions on these three occasions did not constitute access

vi ol ati ons.
Ranch No. 1, pp. 3-4.

| understand the decision in Ranch No. | to nean that a union nay talk to
enpl oyees working piece rate even if they do not take a | unch break, but only
for limted purposes (to locate people who were eating) and under |imted
ci rcunst ances (when the Enpl oyer did not conpl ain.)

Neverthel ess, the Board's 1991 Revision of the Hection Mnual

generalizes the rule in Ranch No. 1 beyond the apparent restrictions

obtaining in that case:

If workers are not taking a lunch break (i.e., enployees

working on a piece rate basis) union organizers nay nake

reasonabl e attenpts to speak to such workers to see if they

are interested in being represented by a | abor organi zati on.

Hection Manual (1991) p. 1-9.

Wile the Hection Manual is not a final statenent of the law that the Board
has interpreted the Access Regul ation in the sane way as the Uhion, nakes it
difficult for ne to conclude that Eren's and Lauro's interpretati on points
to an intentional or reckless disregard of the Regulation. Accordingly,

nothing in Eren's or

36



Lauro's testinony about their right to take lunchtine access to workers who
decline to take | unch causes ne to conclude that Efren was disdai nful of the
access rule and was likely to have said he woul d deci de when it was tine to
| eave.
C Analysis

It is beyond dispute that the organi zers entered during the nornal
lunch hour only to find that at |east three crews were not eating |unch, but
quitting work. Two other crews were still working, but wthin a few mnutes
they, too, would shut down wth nost workers |eaving the fields. Because of
the paucity of the record, | cannot determne exactly how long the
organi zers remained in the fields wth the few renaining enpl oyees, but |
have discredited the Lhion's version that they remained until 12:30 and
12: 45 respectively. | have al so found that the organi zers nust have fol | oned
the departing crews to the parking | ot between 12:15 and 12: 30 where, in the
unusual circunstances of this case, workers were not only |eaving, but also
43

arriving for the barbecue.

| begin ny anal ysis wth Gournmet Harvesting- and Packing (1978) 4

ALRB Nb. 14, in which the Board made it clear that it is not a violation of
the access rule for union organi zers to take .access in excess of the usual

hour when groups of enpl oyees arrive separately' at a neeting site:

) mght note that this case al so presents another unusual

circunstance in that the Enpl oyer elimnated the usual |unch hour only to

schedul e a conpany sponsored lunch for a later hour. The Board has never

previ ousl y consi dered how the access rul e applies when, as here, an

Enpl oyer' s has essentially shifted its nornal lunch hour. | wll not take
up the matter here since the Union does not contend that it was taking

| unchtine access.
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The IHE did not reach the question of whether . . . staggered access
to separate crews at the end of each crew s workday was permssibl e
under the access regulation [Ate]....

[ The Access Regulation] provides that "[a]ccess shall be
limted to two organizers for each work crew on the
property . . . ." [The Regulation also] provides that "
[o]rgani zers nay enter the property of an enployer for a
total period of one hour . . . after the conpletion of
work to neet and talk wth enployees in areas in which the
enpl oyees congregate. ..." dearly the right of access to
each crew is neaningless if organizers can enter the
property for only a single one hour period at the end of
the workday in cases where the work days for each crew end
at staggered times over a period of several hours. A
single hour of end-of-day access would permt access to
only one or two crews instead of the 10 or 12 to which
access was sought. The conduct of wunion organizers in
entering the parking area as each crew finished work and
reported to be paid, , was a reasonable and appropriate
interpretation of the access regul ati on whi ch conprom sed
the union's interest in obtaining access to the crews as
they conpleted work wth the Employer's interest in
limting the tine which organi zers spent on the property.
.. . [4 ARBNo. 14, p. 2 at n. 1]

The record in this case is not as clear as it was in Gurnet that the only
way to obtain access to every crew was to take it as each one arrived;
neverthel ess, the fact that the crews left the fields either as the
organi zers arrived or shortly afterwards and then returned in stages for the
bar becue, causes ne to conclude that the organi zers' renaining for staggered
access does not denonstrate either intentional or reckless disregard of the
access rul e.
GRCER

| have found that UFWorgani zers coommtted one access violation on

June 14, 1996 in that nunbers in excess of those authorized by the rule

entered the Enpl oyer's property. | wl
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follow the order in Ranch No. | and hereby order that Eren Baraj as™ be

barred fromexercising the right of access provided by regul ati ons anywhere
in the area covered by the Board s Salinas Regional (fice for a period of
60 days on which the UPWis entitled to exercise the right of access,
commencing on the day the UFWnext files a Notice of Intent to Take Access

for the purpose of taking access to the property of any agricultural

T \ LS

“THOWAS SCBEL
I nvestigative Hearing Exam ner

enpl oyer located in that area.

DCat ed: January 24, 1997

“The Enpl oyer has requested an order against all organizers and the
UFW S nce | have found only one incident of excess access, | do not believe
an order against the Lhion 1s appropriate; | also read the Board' s order
sei[ti ng the issues for hearing as going to the conduct of Efren Barajas
only.
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