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ALJ's findings of fact and conclusions of law, and adopts his

recommendation to dismiss the complaint in its entirety.
1

In O.P. Murphy Produce Co., Inc., dba O.P. Murphy & Sons (1978)

4 ALRB No. 106 (O.P. Murphy), the Board determined that a certified

representative of agricultural employees has the right to enter the

employer's premises to discuss contract negotiations and to investigate

working conditions.  O.P. Murphy held that a certified bargaining

representative is entitled to take post-certification access at reasonable

times and places for any purpose relevant to its duty to bargain

collectively as the exclusive representative of the employees in the unit.

Before commencing collective bargaining, the parties herein

signed a post-certification access agreement on July 14, 1994.  The

agreement provided for access one hour before work and after work and at a

designated lunch time. The agreement required the Union to notify Triple E

which crews and fields it intended to access and the number of organizers

taking access at each location.  Each organizer was to have Union

identification. According to the testimony of Nathan J. Esformes, the

president of Triple E, the parties' intention was to follow the Board's

regulations governing organizational access in terms of the number of

organizers permitted in the field and the hours they were permitted to take

access.

1
 In upholding the ALJ's decision, the Board does not rely on Ronald

L. Blanchard d/b/a Blanchard Construction Company (1978) 234 NLRB 1035 [97
LRRM 1389], cited by the ALJ at page 21 of his decision, as that case was
subsequently overruled by the 9th Circuit Court of Appeals on August 11,
1980 [108 LRRM 2104].
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General Counsel's complaint alleged that on various occasions

during 1994, while taking post-certification access, the UFW unlawfully

restrained and coerced employees of Triple E in the exercise of their

rights under section 1152 of the Agricultural Labor Relations Act (ALRA or

Act), thereby engaging in independent violations of section 1154 (a) (1) of

the Act. Specifically, General Counsel alleged that on certain occasions

UFW representatives came into Triple E's fields and 1) yelled at

supervisors in the presence of employees, calling them such things as

"bandits" and "crooks;" 2) entered fields at times not authorized by the

access agreement and in numbers exceeding the number permitted by the

agreement; 3) entered fields with persons who were not UFW agents, in some

cases giving them badges to wear which falsely identified them as Union

agents; 4) engaged in videotaping of employees while they were working,

without securing the permission of the employees or of Triple E personnel

to do so; and 5) used bullhorns to address employees and refused to cease

using bullhorns when Triple E supervisors objected.

Our evaluation of the alleged misconduct must be tested by an

objective standard.  Accordingly, for the reasons stated by the ALJ, we

agree that none of the incidents in this case restrained or coerced

employees within the meaning of sections 1152 and 1154 (a) (1) of the Act.

Nevertheless, we are disturbed by some of the Union's actions which we

believe exhibited disrespect to workers as well as to the Employer.  Thus,

although the Union's videotaping of employees at work was not sufficiently
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coercive to constitute an unfair labor practice, we believe that

videotaping the workers without their consent in circumstances where they

were not free to leave the workplace was offensive and disrespectful of the

employees.  Moreover, the Union's acknowledgement that on one occasion it

filmed the employees in order to prepare a documentary on working

conditions indicates that its reasons for filming the employees were only

tangentially related to the legitimate purpose of post-certification

access--i.e., to communicate with unit employees about the progress of

contract negotiations and to obtain current information about their working

conditions, as well as their wishes with respect to contract terms and

proposals.  (O.P. Murphy, supra, 4 ALRB No. 106.)  Further, while the UFW's

invitation to non-Union personnel to take access with UFW representatives,

and giving them badges to wear which falsely identified them as UFW agents,

may have violated the parties' private access agreement (which provided for

access by Union organizers with Union identification) , it did not

constitute an unfair labor practice.

Nevertheless, the only charges made in this case were that the

UFW, in taking post-certification access, engaged in conduct which

unlawfully restrained and coerced employees in violation of Sections 1152

and 1154(a)(1) of the ALRA.  Because we agree with the ALJ that those

charges were not proven, we will dismiss the complaint in its entirety.
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ORDER

Pursuant to section 1160.3 of the Agricultural Labor Relations

Act (Labor Code section 1140 et seq.); the Agricultural Labor Relations

Board finds that the complaint in Case No. 94-CL-3-VI, et al., should be,

and it hereby is, dismissed in its entirety.

DATED:  March 13, 1997

MICHAEL B. STOKER, Chairman

IVONNE RAMOS RICHARDSON, Member

LINDA A. FRICK, Member

TRICE J. HARVEY, Member
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CASE SUMMARY

UNITED FARM WORKERS OF AMERICA.,      23 ALRB No. 4
AFL-CIO (Triple E Produce Corp.)      Case No. 94-CL-3-VI, et al.

ALJ Decision

The complaint alleged that the UFW had engaged in post-certification access
violations which unlawfully restrained and coerced employees of Triple E.
The ALJ found that although UFW organizers had on certain occasions entered
Triple E's fields in excessive numbers; entered fields with persons who were
not Union representatives, in some cases giving them badges to wear which
falsely identified them as Union representatives; engaged in videotaping
employees while they were at work without securing the permission of the
employees or of Triple E personnel; and used bullhorns to address employees
and refused to cease using bullhorns when Triple E supervisors objected,
none of the Union's conduct was sufficiently egregious to constitute an
unfair labor practice.  The ALJ therefore recommended that the complaint be
dismissed.

Board Decision

The Board found that much of the UFW's conduct was offensive and
disrespectful to employees and to the Employer, and that the Union's
videotaping of employees was only tangentially related to the legitimate
purpose of post-certification access--i.e., to communicate with unit
employees about the progress of contract negotiations and to obtain current
information about the employees' working conditions, as well as their wishes
with respect to contract terms and proposals.  However, the Board affirmed
the ALJ's ruling that the Union's conduct did not amount to unfair labor
practices which unlawfully restrained or coerced employees in the exercise
of their rights under the ALRA. Therefore, the Board affirmed the ALJ's
dismissal of the complaint in its entirety.

This Case Summary is furnished for information only and is not an official
statement of the case or of the ALRB.

  *  *  *
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