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DEQ ST ON AND CRDER
O Septenber 4, 1996, the Agricul tural Labor Rel ations Board
(ALRB or Board) found that Navarro Farns (Enpl oyer) had established a prina

facie show ng sufficient to warrant a fornal hearing to take evidence on its
notion to deny worksite access to Navarro's strawberry harvest operations by
the Lhited FarmWrkers of Amnerica, AFL-AQ O (UFWor Lhion), as well as by
two named UFWorgani zers, for one year.' (Navarro Farns (1996) 22 ALRB Nb.
10.)

The Board's regul ations grant uni on organi zers worksite access in
order to communicate wth agricultural enployees in an effort town their
support for a Board conducted representation el ection under strict tine and
manner limtations. (Title 8 Gilifornia Gode of Regul ations, section 20900
et seq. ; Agricultural Labor Relations Board v. Superior Gourt (1976) 16
Cal.3d 392 [128 Cal . Rotr. 183].) The notion herein was filed pursuant to
section 20900 (e) (5) (A of the regulations which provides that the Board
nay bar | abor organi zati ons and/or their individual organi zers who violate
the access rule fromtaking access to any agricultural operation for a
period of tine to be specified by the Board.



Accordingly, in Navarro, supra, the Board directed an

evidentiary hearing to be held before an Investigative Hearing Exam ner
(IHE) to decide the foll ow ng questi on:
h July 25, 1996, at Navarro Farns' operations at Casserly
Ranch, did two UPWorgani zers, acting on instructions fromthe
organi zati on, show an intentional and reckl ess disregard for
the Board' s access regul ations by using access tine not to
communi cate with and solicit support fromenployees, but to
conduct safety inspections and pose as representatives of a
governnental heal th and saf ety agency?

(n Decenber 9, 1996, follow ng the hearing and the filing of
post-hearing briefs by all parties, | He Douglas Gall op issued his
recomnmended deci sion in which he found that Maria Caravantes and David
Jett, wearing UFWidentificati on badges and acting under direction of the
Lhion, took |unch-tine access on one occasi on and proceeded i medi ately to
examne certain facilities the Enpl oyer provides for its enpl oyees, nanely
portable toilets and drinking water. Jett then handed Peter Navarro, the
Enpl oyer' s vice president, what woul d appear to be a notice of specified
infractions of health and safety requirenents of the Galifornia
Crcupational Safety and Heal th Administration (Cal -C8HY.? The | HE

concl uded that the two organi zers who engaged in

“The two pages of witten matter carried a printed headi ng stating:
"Sate of Galifornia, Departnent of Industrial Relations, O vision of
Cccupational Safety and Health." There is a secondary headi ng whi ch reads:
"Hazard Description. Describe briefly the hazard(s) which you believe
exi st. Include the approxi mate nunber of enpl oyees exposed to or
threatened by each hazard.” In his own hand, and above his signature, Jett
wote: "Two nen's toilets for about 60 nen. Véter fromhand washi ng seens
Lo run onto ground near crops. ly wonen use gloves to pick on a regul ar

asis ."
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the conduct in dispute herein, as well as their sponsoring | abor

organi zation, violated the access rule. Accordingly, in order to prevent a
recurrence of simlar conduct, he recormended to the Board that the UFW as
well as its officers, agents, organi zers and representatives, be prohibited
fromconducting unconsented-to facilities inspections.

Thereafter, both the Enpl oyer and the Union tinely filed
exceptions to the IHE s decision and the Uhi on subsequently filed a response
to the Enpl oyer's excepti ons.

The Board has reviewed the attached recommended deci sion of the
IHEin light of the record and the exceptions and briefs of the parties and
has decided to affirmthe rulings, findings, and conclusions of the | HE, and
to adopt his proposed renedy, as nodified herein.

The Enpl oyer excepted only to the scope of the |HE s renedi al
order, contending that, at a mninum the two named organi zers shoul d be
prohi bited fromtaking any access whatsoever to Navarro Farns during the
whol e of the 1977 strawberry harvest season and, in addition, the Union, or
any other agents thereof, should be barred fromtaking access for no | ess
than one nonth during the sane season.®

Wi | e the Uhi on acknow edges that the purpose of the Board' s

access rule is to permt potential |abor representatives

%nfinding aviolation of the rule, the IHErelied on this Board' s
pronouncenent in Ramrez Farns (1996) 22 ALRB Nb. 12 that virtually
identical conduct as that in issue herein would be violative.
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to effectively communi cate wth enpl oyees about unionization, the Uhion
al so defends its "inspections" as necessary in order to explain to
enpl oyees whet her the Lhion may be able to hel p theminprove certain
working conditions. For this reason, the Uhion excepts to the whol e of the
IHE s analysis and, in particular, his recommended renedi al provision.
Gonsequently, the issue before the Board is whether the ALRB s
access rul e shoul d be construed to all ow union organi zers to take access to
private property for purposes of inspecting facilities required under a
different statutory schene. The Board need not be required to, and i ndeed
cannot, assess whether the organi zers had either the grounds or the
authority on which to issue the Cal -C8HA "conpl ai nts.” The Board need only
determne whether its access rule is broad enough to endorse the specific
conduct at issue herein.*
The substantive requirenents for a successful notion to deny

access were established in Ranch No. 1. Inc. (1979) 5 ALRB Nb. 36, wherein

the Board held, in pertinent part, that:

...the notion wll be granted where the noving party
denonstrates violation of our access rul e invol ving

(1) significant disruption of agricultural operations,

(2) intentional harassnment of an agricultural enpl oyer or
errr)l oyees, or (3) intentional or reckless disregard of the
rul e.

¢ hasten to note that there is no allegation that at any tine,
including the visit which is the subject of this proceeding, did the Uhion
violate the tine or nanner limtations of the access rule. The sole
question is whether the rule nay be read to permt the actions of
Caravantes and Jett. In addition, no evidence was submtted at hearing to
support the allegations that the organi zers posed as representatives of
CAL- C5HA
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Readi ng the several factors outlined in Ranch No. 1, Inc. in the

di sjunctive, we find that UFWagents Caravantes and Jett denonstrated an
intentional and/or reckl ess disregard of the rule.”

V¢ have di scovered no substantial reason why organi zers shoul d
be permtted to act under the authority of the ALRB s access rule for the
pur pose of inspecting facilities or serving enpl oyers wth notices of
"alleged" infractions of a different statutory schene. |In reaching this
concl usion, we do not judge the particular organi zing tactics, nor do we
pretend to have the authority to circunscribe it.® V¢ do, however, reserve
the right to examne conduct which is carried out under the unbrella of our
access rule and to sanction conduct we believe is not covered by the rule.
Reredy

Havi ng found that the access rule was violated, we are

>As it would only be cumul ative for purposes of renedy were we al so
to find that the conduct constituted harassnent of the Enpl oyer, we need
not reach that question.

®nthe interim the parties as well as the Board have expended
considerable tinme and resources. UWhder the facts of these cases, an unfair
| abor practice charge agai nst the Lhion, coupled wth a request that the
General ounsel seek immediate injunctive relief, would not be actionabl e.
The basis of the charge would have to be alleged restraint or coercion of
enpl oyees, whereas the of fendi ng conduct here was directed at the Enpl oyer.
A though the Board has previously attenpted to devel op a nore infornal and
presurmabl y nore expeditious process by delegating to Regional Drectors the
authority to curb msuse of the access rule, an aggrieved party coul d
appeal the Regional Drector's action to the Board, giving rise to a
process not necessarily any | ess abbreviated than the one here.
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conpel | ed to fashion an appropriate remedy. In our view however, the nost
appropriate renmedy would be a tinely one which prohibits a repetition of the
violation during the season in which it initially occurred. Regrettably,
such a renedy wll often not be obtai nabl e under the Board s present
procedures. (In the instant case, as exanpl e, six nonths have el apsed since
the filing of the notion and the matter comng before the Board for final

adj udi cation.)

Absent a nore expeditious procedure for review the Board s only
renedy to deter such wongful conduct is to bar access in a significant part
of the season due to commence when the Board finally issues its Oder. To
do ot herw se woul d encourage intentional violations of the Agricultural
Labor Rel ations Act.

The present unavailability of an early renedy for conduct such
as that in question here is especially troubl esone when it is recogni zed
that the access rule was created, not by the Legislature through statutory
directive, but by the Board through its rul emaki ng procedures.’ Therefore

the Board has the

"Chai rman Stoker notes that the National Labor Relations Act (NLRA)
does not provide unions wth the right to automati c worksite access,
sonet hing the ALRB shoul d consider in future rulemaking. Sgnificantly,
federal lawonly gives the union a right to access where the uni on has no
reasonabl e alternative neans to communi cate wth enpl oyees. As the Lhited
Sates Suprene Gourt held in National Labor Relations Board v. Babcock and
WI cox Gonpany (1956) 351 U. S 105, 113, "[a]n enpl oyer nay validly post his
property agai nst nonenpl oyee distribution of union literature if reasonabl e
efforts by the union through other avail abl e channel s of communi cation w |
enable it to reach enpl oyees..." The court goes on to define 'reasonabl e
alternative neans' as,
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responsibility to assure an appropriate renedy when the rule is violated.
Gonsequent |y, for the reasons already stated, the Board shoul d devi se a
process whi ch provides for expeditious relief for aggrieved parties who
suffer fromabuses of the rule.
CROER

Havi ng found that the Uhion has denonstrated an
intentional and/or reckless disregard for the Board s access rule, it is
appropriate to issue the standard order directing that the Lhited Farm
VWrkers of Arerica, AFL-AQQ cease and desist fromutilizing the ALRB s
access rule for the prinmary purpose of inspecting certain enpl oyer-provi ded

facilities and advi si ng enpl oyers when and how they bel i eve the sane

enpl oyers have

including, but not limted to, ". . .personal contacts on streets or at
hone, telephones, letters or advertised neetings to get in touch wth the
enpl oyees..." (351 US at 113.)

A though the Agricultural Labor Relations Act (ALRA) is silent on the
subj ect of access, the ALRB created the access privilege solely through its
rule-nmaking authority. However, Galifornia Labor Gode section 1148 requires
that the ALRB fol | ow applicabl e precedents of the National Labor Rel ations
Board (NLRB) which are predicated on the NLRA  (onsequent|y, one nust
guestion the propriety of the Galifornia access rule if 'reasonabl e
alternative neans' to communicate wth farmworkers exist. A review of
Babcock woul d suggest that such a condition only exists where farmorkers
reside on the farmitself. The Babcock Gourt, in affirmng the denial of
access, stated, "Consequently, if the location of a plant and the |iving
guarters of the enpl oyees pl ace the enpl oyees beyond the reach of reasonabl e
union efforts to communicate with them the enpl oyer nust allowthe union to
approach his enpl oyees on his property. Nb such conditions are shown in
these records.” (Babcock at 114.)

dven the lack of an expeditious renedy to respond to access
violations, the Board nay w sh to consider the rule foll owed by the NLRB
whi ch requires the union to show no alternative neans to communi cate wth
enpl oyees exist. Such a rule would i ndeed be consistent wth the section
1148 mandate that the ALRB | ook to practices under the national act.
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coomtted infractions of regul ations governed by a different State agency.
In addition, in order to di scourage conduct violative of the

access rule, we hereby prohibit the Lhited FarmVWrkers of Arerica, AFL-AQ

as well as any of its agents, fromtaking access to Navarro Farns for a

period of 30 days commenci ng June |, 1997.

DATED March 3, 1997

MOHAEL B. STGKER CHAI RVAN

| VONNE RAMDS R GHARDSON. MEMBER

LINDA A R MMBER

TR CE J. HAREY, MEVBER
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CASE SUMVARY

Navarro Farns 23 AARB Nb. 1
(Lhited Farm Vdrkers Case No. 96- PM 3- SAL
of Averica, AFL-A 0O

Backgr ound

The Agricultural Labor Relations Board (ALRB or Board) devel oped a

regul ation under whi ch | abor organi zati ons nay take pre-el ection access to
agricultural enployees at their worksite in order to solicit their support
for an ALRB conducted el ection at whi ch enpl oyees choose whet her or not they
w sh to be represented for purpose of collective bargaining. Access nay be
taken under strict tinme and manner |imtations.

In order to provide for a renedy for alleged violations of the rule, the
Board permts an enployer to file a notion to deny access. Such a notion
was filed by Navarro Farns (Ewl oyer) in which it was al |l eged that

organi zers for the Lhited FarmVrkers of America, AFL-A O (U”Wor Uhi on)
had taken access in order to inspect certain facilities the Enpl oyer

provi des for enpl oyees (nanely portable toilets and drinking water), rather
than for the prinmary purpose of communi cating wth enpl oyees.

Determning that the Enpl oyer had established a sufficient showng to
warrant further investigation, the Board set the natter for hearing.

Deci sion of the Investigative Heari ng Exam ner.

Followng a full evidentiary hearing before an Investigative Hearing
Examner (IHE) in which all parties participated, and the subm ssi on of
post-hearing briefs, the IHE found that, as alleged, the organizers, acting
under direction of the Lhion, did examne portable toilets and t hen handed
the Enpl oyer a formunder the heading of the Galifornia Qccupational Safety
and Health Admnistration (CG8HY). The organizers had witten on the form
what woul d appear to be a notice of infractions of C8HA regul ations. He
concl uded that the conduct was violative of the access rule.

Deci si on of the Board

Followng the filing of exceptions to the | HE s decision by the Enpl oyer and
the ULhion, the Board decided to affirmthe I|HE s deci sion and to order the
UFWto cease and desist fromutilizing the ALRB s access rule for the
primary purpose of inspecting facilities enpl oyers provide their enpl oyees
and then advi si ng enpl oyers when and how they bel i eve the enpl oyer have
failed to conply wth regul ations issued by a different Sate agency.

The Board al so directed that the UFWnay not take access to Navarro's
operations for a period of 30 days during the 1997 strawberry harvest
season.

* * * * *

This Case Sunmary is furnished for infornmation only and is not a official
statenent of the case, or of the ALRB
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Pursuant to the Decision of the Agricultural Labor Relations Board (ALR3
or Beard; in Navarro Farns (1996) 22 ALR3 No. 10, a hearing was conduct ed,

bef ore the undersi gned on Septenber 24, 199S, at Salinas, Galifornia, in order
to determne whether the Uhited FarmVWrkers of Anmerica, AFL-A O (Unhion) or
any of its agents shoul d be deni ed access rights granted under the Board s
Regul ations, or whether those rights should be limted. Based on the
testinony of the wtnesses, the docunents received i nto evi dence and upon
consideration of the parties' briefs, the followng findings of fact, and
ruling on the Enpl oyer's notion to deny access are nade:

FI NDNGS GF FACT

The Whion properly filed and served notices of intent to organi ze and
noti ces of intent to take access between My and Septenber 1996, including a
notice of intent to take access filed on July 19. Peter Navarro, the

Enpl oyer' s M ce-Presi dent,

IN| dates hereinafter refer to 199S unl ess ot herw se not ed.



estimated the Lhion, took access 12 to 15 tines during this period.

Navarro's uncontradi cted, credible testinony establishes that on July 25,
at about noon, David Jett and Maria Hena Carravantes, student sunmer AFL-A O
interns assigned to the Lhion, took access to the Enpl oyer's Gasserly Ranch.
Wien they arrived, the two proceeded to the Enpl oyer's portable toilets,
instead of to the enpl oyees, nost of whomwere | ocated a considerabl e di stance
away. Jett opened the door of atoilet and was | ooki ng i nsi de when Navarro
approached himand told Jett he was not authorized to inspect the facilities,
since he was not fromCAL-CKA Jett and Carravantes wore Uhi on
identification tags and identified thensel ves as Union representatives.

Jett asked if Navarro was refusing permssion to inspect the toilets,
stating his supervisors had directed himto do this. Navarro said he was
refusing permssion, and the inspection ceased. After a brief exchange, in
which Navarro told Jett and Carravantes he had al so attended col | ege, the
representati ves went to speak wth the enpl oyees. Navarro admtted the
I nspection did not disrupt the Enpl oyer's operations.

Forenman Mictor Valencia testified that Jett and Carravantes approached
him and Carravantes stated she had sone forns she needed to have filled cut.
Val enci a asked her if she was fromthe Uhion and she said no, she was just
doi ng sone honework for school. Val encia responded he did not want any
probl ens with the Unhion or the Ewloyer, and if she wanted to speak wth the

workers, they were there. The enpl oyees present refused to speak



wth Carravantes or Jett.

Valencia also testified that the representatives wore tags or buttons,
but deni ed know ng what the Lhion's eagle insignia neans. In fact, Val encia
deni ed any know edge that the ULhi on had been taking access to the fields, or
that it was attenpting to organi ze the enpl oyees that sumer. This is
particularly strange, in light of his testinony, that he asked Carravantes
and Jett if they were fromthe Uhion.

Carravantes testified that she is, in fact, a college student who worked
on the Lhion's organi zi ng canpai gn during the summer. She and Jett wore
identification tags and identified thensel ves as Uhion representatives. ?
Carravantes did not specifically recall speaking wth the foreman, but did
tell enpl oyees she was a student "at" or "of" the Lhion. This is consistent
Wth Navarro's testinony.

Carravantes did bring worker surveys wth her, which ask questions
related to conpliance wth various enpl oynent standards. Carravantes deni ed
she told anyone these were school assignnents. After sone enpl oyees
refused to speak wth them two enpl oyees agreed to answer the survey

guestions .

“Carravantes deni ed she or Jett identified thenselves as being from the
health departrment, as alleged in a declaration by forner enpl oyee Max
Sanchez. The Board set this allegation for hearing, but the .Enpl oyer was
unabl e to produce Sanchez as a witness. The Enployer's notion to admt
Sanchez's declaration into evidence was denied, because it is hearsay, and
the Uhion woul d be unfairly prejudiced if denied the opportunity to cross-
examne this critical allegation. Valencia' s testinony was received,

w thout objection, although it is noted the Enpl oyer did not allege these
purported statenents as grounds for its Mtion".



Carravantes' testinony is credited, over- Valencia' s. Val encia appeared
unsure of hinself and, if taken at his word, was not at all perceptive as to
the organi zi ng canpai gn, al though that testinony, itself, is suspect. A
best, Val enci a becane confused when Carravantes stated she was al so a student,
and assuned the surveys were school assignnents.

Navarro's unrebutted testinony establishes that after speaking wth the
enpl oyees, Jett handed hima CAL-C8HA conplaint form alleging there were only
two toilets for about 50 nal e workers, the water fromthe hand washi ng
facilities appeared to be running near the crops, and only the fenal e
enpl oyees were regul arly using gl oves to pi ck crops.

RULI NG

The unrebutted evi dence sustains the Ewpl oyer's contention that the
Lhion's representatives, wthout its consent, inspected the toilet facilities
and gave Navarro a CAL-C8HA conpl aint form and that sai d conduce was directed
by the Lhion. The credited evidence fails to showthat the representatives
msstated their identities.

The Whion argues that, assumng the Hoard now prohi bits such
i nspections, its conduct, at the tine, was neither prohibited by the
Regul ations, nor the subject of a Board decision. Therefore, the conduct can
not be considered intentional or in reckless disregard of the access rul es.
The Uhion further argues that the representatives' prinary purposes were to
organi ze enpl oyees and to di scuss working conditions wth them and not to

I nspect



facilities. As such, the purported transgressions were only incidental to an
ot herw se | awful access, and the notion should, therefore, be denied. See

Kusunot o Farns (1995) 22 ALRB No. 11.

The fact that Jett, in addition to inspecting the toilet, stated he was
directed by his supervisors to do so, and then handed Navarro a conpl ai nt casts
doubt as to whether, in fact, the inspection and delivery of the CAL-C8HA
conplaint fern were nerely incidental reasons for this particul ar access visit.
In addition, the survey could be viewed as an attenpt to solicit conplaints, so
that a confrontation wth the Enpl oyer representatives coul d take place. At
any rate, under simlar proposed circunstances, the Board has decided that this
conduct violates its access rules,” even if the organizers al so neet wth

enpl oyees. Ramrez Farns (1995) 22 ALR3 No. 12.

Aunion or its organi zers nmay be prohibited fromtaki ng access for
intentionally violating the access rules, or acting in reckl ess disregard
thereof, even if the conduct does not disrupt operations, or if the conduct is

not intended to harass the enpl oyer or enpl oyees. Ranch No. |, Inc. (1979) 5

ALR3 No. 36. As noted above, the Board, in Ramrez Farns, supra, held that this

type of conduct would violate the access rules. It is, therefore, appropriate
to grant the Enployer's Mition, and issue an order prohibiting the ULhion, its
officers, agents organi zers and representatives from conducting unconsented-to

facilities inspections and filing conplaints wth enpl oyer representatives



duri ng organi zati onal access periods.?

The Enployer's request for additional sanctions is denied. Athough a
single intentional or reckless access violation nay be grounds for such
sanctions, the violation of the tine |imtation for taking access in Ranch No.

1, Inc., supra, was much nore clear than the Lhion's conduct herein.

Wthout finding that in order to i npose sanctions, the violation nust be
spelled out in the Regul ations or a Board decision, the Lhion in this case,

al though chargeable wth a duty to reasonably interpret its access rights, did
net act in clear contravention of any established rule. Accordingly it is
appropriate, at this juncture, to limt the relief requested.

DATED Decenber 9, 1996

Hpio2ns EQJJBE_
DOJAAS GALLCP
Investigative Hearing Exam ner

*The Board, in Ranmirez Farns, supra, and Kusunoto Farns, supra, al so set
for hearing the issue, whether simlar conduct by the Lhion violated the
access rule, because it was notivated by a desire to harass the enployers .
Assumng this issue should al so be discussed herein, it is concluded that
the Lhion's conduct was not notivated by a desire to sinply to harass the
Enpl oyer' s representatives, although they were clearly upset by its actions.
Rat her, the Uhion appears to have been notivated by an organi zi ng tactic
whi ch the Board considers prohibited by the access regul ati ons.
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