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CEOS ONDSMSI NG INT QAR H CATI ON PETITIONS

This matter cones before the Agricul tural

Labor Rel ations Board (ALRB or

Board) pursuant to separate petitions for unit clarification (UQ filed by

QCceanvi ew Produce Gonpany (Cceanview) and Bud Antle, Inc. (Bud) on the

basis of identical clains. Gceanview and Bud (hereafter collectively

referred to as Enpl oyers) assert that the existing Qceanvi ew bargai ni ng

uni t



which is represented by ALRB certified Lhited FarmVeérkers of America, AFL-
AO (WWor Lhion) is void ab initio and that the enpl oyees nust instead be
consi dered part of the statew de unit conprised of all agricultural

enpl oyees of Bud Antle, Inc. The latter unit was certified prior to the
Ceanview unit and is represented by Local 890, International Brotherhood
of Teansters (Teansters).

Followng a full evidentiary hearing in which all parties
participated, Investigative Hearing Examner (IHE) Barbara Myore issued the
attached deci sion i n whi ch she recormended that the petitions be di sm ssed.
The Enpl oyers tinely filed exceptions to the IHE s decision and the UFW
filed a brief in response. The Board has considered the | HE s decision in
light of the record and the positions of the parties and affirns the | HE s
rulings, findings and concl usi ons. !

The Enpl oyers except to the IHEs failure to reach and deci de
whet her, as they contend, they are now and were at the tinme of the
el ection, a single enployer and therefore all agricultural enpl oyees of
bot h Gceanvi ew and Bud shoul d conpri se a single bargaining unit.
Accordingly, they propose that the Board's nore recent certification of the
Lhited FarmVWrkers of Arerica, AFL-A Q as the representative of
Ceanview s Ventura Gounty agricul tural enpl oyees, be set aside and that

the enployees in that unit be consolidated wth the nore expansi ve

1I\Aan’n)er Harvey did not participate in the consideration of this case.
22 ALRB N\o. 15 2.



and previously certified Teanster represented Bud unit. V& find no nerit
in the exception.

The pivotal question in this case is which of tw certified
| abor organi zations wll represent the enpl oyees of Cceanvi ew Produce
Gonpany as well as who w Il decide that question, the enpl oyees
t hensel ves or their enpl oyer.

The Enpl oyers concede that the issue i s not one which nornal |y
qualifies for resolution by neans of "unit clarification" as that process
was created to address questions not resolved at the tine of the el ection
or which are the result of post-certification changes; questions which
concern the status of individual enpl oyees such as whether they are covered
by the existing unit.? The underl ying i ssue here, however, as defined by
the Enpl oyers, is nore fundanental ; it does not concern the scope of the
unit, but rather whether the 1994 el ecti on anong al nost 600 Gceanvi ew
enpl oyees shoul d now be set asi de.

Publ ic policy under both the National Labor Rel ations Act and
the Agricultural Labor Relations Act (ALRA or Act) indicates that unit
clarification petitions may never be filed when a question concerni ng
representati on exi sts and certainly never by a rival union. Mreover,

essential "to a full

2For exanpl e, the scope of the unit becane an issue in Bertuccio Farns
(1982) 8 ALRB Nb. 101 only when the parties began negotiating and the
enpl oyer questi oned whet her he was obliged to bargain wth regard to
enpl oyees recently supplied by a labor contractor. In Point Sal Gowers
and Packers (1983) 9 ALRB No. 57, the Board clarified the unit to include a
clerical enpl oyee whomthe enpl oyer sought to exclude fromthe negoti ati ons
process on the grounds that she was a confidential enpl oyee.
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appreci ation of the whole of the ALRAis the undisputed intent of the
Galifornia Legislature that only enpl oyees deternine whether or not they
are to be represented for purposes of collective bargai ning and by whom
and, further, such natters are to be tested only by neans of the Board's
secret-bal lot election process. Those basic statutory tenets woul d be
viol ated were the Board to now endorse the position advanced by the
Enpl oyers because the ultimate objective they seek would result in the
decertification of the union which the Gceanvi ew enpl oyees chose in a
secret-bal lot election conducted and certified by the ALRB, requiring those
sane enpl oyees to be represented by the "rival" Teansters union, and all
w t hout any input whatsoever fromthe enpl oyees thensel ves. |f, as the
Enpl oyers appear to contend, only one unit is appropriate under the Act,
they have not disclosed why it is the Teanster certified unit they choose.
In order to cast the issue differently, intheir attenpt to take
it outside the limtations of the unit clarification process, the Enpl oyers
seek to characterize their dispute as one whi ch concerns only whet her Labor
Gode section 1156.23 overrides the unit clarification process and t hereby
is dispositive of the question herein. (O that -basis, the Enpl oyers claim
that section 1156.2 enpowers the Board to undertake a de novo eval uati on of
this issue, tonowplace it in the context of a pre-election petition for

certification. Neither the record

3thess otherw se indicated, all section references are to the
Galifornia Labor Code section 1140 et seq.
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nor public policy considerations evince a forceful purpose to now undertake
such an inquiry.

As the Enpl oyers correctly observe, section 1156.2 requires
that, as a general rule, all agricultural enpl oyees of an enpl oyer be
enconpassed wthin a single bargaining unit (i.e., a plant-w de, wall-to-
wal |, or statew de bargai ni ng uni t).4 Because of this statutory preference
for conprehensive bargaining units, this Board has devel oped nurerous
saf eguards by which to guarantee as nearly as possible that el ections are
conducted in units appropriate for collective bargaining. Thus, as early
as April, 1994, when the UFWserved Cceanview with a Notice of Intent to
Take Access (NA), Qeanview was on notice that the Unhion was seeking to
organize its Ventura Gounty agricul tural enpl oyees. Thereafter, when the
Lhion filed the petition for certification of the Ventura unit, Cceanvi ew
had a second, but missed, opportunity to challenge the unit designation.
Later, Cceanviewnot only failed to assert a challenge to the unit inits
official response to the petition, but in fact appeared to endorse the unit
as described by the Union by stating therein that "[a] 11 of the Enpl oyer's
agricultural enpl oyees are enpl oyed in Ventura Gounty." On that basis, the

Regi onal D rector

4Secti on 1156. 2 reads:

The bargaining unit shall be all the agricultural

enpl oyees of an enployer. |f the agricultural enpl oyees
of the enployer are enployed in two or nore nonconti guous
geogr aphi cal areas, the board shall determne the
appropriate unit or units of agricultural enployees in
whi ch a secret ballot election shall be conduct ed.
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reasonabl y coul d believe that there was no inpedi nent to, at public
expense, hol ding an el ecti on anong t he 593 Creanvi ew enpl oyees who cast
bal | ot s.

A though Cceanvi ew asserted no objection to the unit when served
wth the NA when served wth the petition, inits official response to the
petition, or during the pre-election conference, it did not waive the right
to do so by neans of post-election objections, the next appropriate vehicle
for asserting such a challenge. QGceanvi ew did i ndeed fil e nurnerous
obj ections, but not one relating to the unit. Nor didit lack the
opportunity to raise the unit question during the nunerous other stages of
this proceeding, including during and follow ng the hearing on its el ecti on
obj ections and the Board' s deci sion di smssing objections and certifying
the FW The ultinmate renedy for an aggrieved enpl oyer, as in all
representati on cases, is the refusal to bargain process by which to renew
the el ection chall enge before the Board and ultinately before the courts.

(Li bbey- Onens- Ford v. NLRB (3d G r. 1974) 495 F.2d 1195 [85 LRRVI 2668].)

Ceanview did not el ect any of these well established options for testing
unit appropriateness, but instead affirnatively recogni zed the UFWas the
excl usi ve representative of all of its Ventura Gounty agricul tural

enpl oyees and proceeded to bargai n towards a conprehensive col | ecti ve

bar gai ni ng agreenent. In so doi ng, Gceanvi ew nade a vol untary and

consci ous decision to waive any right it mght otherw se have had to

chal | enge any aspect of the underlying election, and failed to
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disclose to the Board the views it now professes to advance.

Notw thstanding the statutory enphasis on single units, section
1156. 2 al so grants the Board consi derabl e discretion to designate | ess than
statew de units where it first determnes that the enpl oyees of a
particul ar enpl oyer are enpl oyed in two or nore nonconti guous geogr aphi cal
ar eas. ° The Board is not required to designate the nost appropriate unit,
only a unit appropriate for collective bargaining. (See, e.g., Bruce
Church, Inc., supra. 2 ALRB No. 38; John Hnore Farns (1977) 3 ALRB No. 16;
Prohoroff Poultry Farns (1983) 9 ALRB No. 68.)6

5FoI | ow ng NLRB precedents concerni ng el enents which establish a
"community of interest” anong enpl oyees, the Board exam nes each of the
enpl oyer's operations in light of whether there is an interchange of
enpl oyees and supervision, as well as other factors includi ng whet her there
is a coomon | abor relations policy which governs all enpl oyees at all
| ocations. (See, e.qg., Bruce Church. Inc. (1976) 2 ALRB No. 38.)

6Secti on 1156.2 rmay not be as inflexible as the Enpl oyers appear to
bel i eve. Follow ng passage of the ALRA the Legislature adopted a "Letter
of Intent” advising the Board that it need not be constrained by the
literal |anguage of section 1156.2 as originally drafted and enact ed.
Rat her, for purposes of section 1156.2, the Board is free to find that off-
t he-farmpacking or cooling facilities (i.e., operations which are not
conducted on the farm are geographi cal |l y nonconti guous so that the Board
nay certify separate units of agricultural enpl oyees even though all are
enpl oyed by the sane enpi' oyer and even though the of f-the-farm operation
nay be only across the road fromthe main farmng operation. (Senate
Journal, Third Extraordi nary Legislative Session, My 26, 1975.) O this
basis, the Board has historically certified the Fresh Fruit and Vegetabl e
VWrkers Lhion as the representative of agricultural enpl oyees in an of f-
the-farmunit, even where the enployer's field enpl oyees are represented by
adifferent union. (See, e.g., Harry Tutunjian & Sons. Packing (1986) 12
ALRB No. 22; Bud Antle. Inc., Gase No. 76-RG11-D GCertified January 22,
1976.) Accordingly, the Act may not be read to require that an enpl oyer
bargain only with one union wth respect to all of its agricultural
enpl oyees.

22 ALRB No. 15 1.



Wil e no ALRB case squarely addresses the extent to which the
Board nust strive to reconcile section 1156.2 with other statutory
provi sions under the circunstances here, it is apparent that the Board' s
obligation under the Act is to construe its various provisions as a whol e,
inlight of the entire |l egislative schene of which they are a part, and
therefore section 1156.2 cannot be construed in a vacuum (People v. Harris
(1985) 165 Cal . App. 3d 1190 [212 Cal . Rotr. 216]; Santa Barbara Taxpayers
Association v. Gounty of Santa Barbara (1987) 194 Cal . App. 3d 674 [ 239
CGal . Rotr. 769].)

Followng this well settled rule of statutory

construction, we are conpel l ed to acknow edge that section 1140.2 rem nds
us that " [i]t is hereby stated to be the policy of the Sate of
Galifornia to encourage and protect the right of agricultural enpl oyees to
full freedomof association, self-organization, and designation of
representatives of their own choosing ..." and that section 1 alerts us to
the Legislative purpose of assuring "stability in labor relations" for all
agricul tural enpl oyees.

For the reasons di scussed above, we concl ude that the bal ance
that nust be struck argues agai nst -upsetting the valid el ection which the
Board conducted anong Cceanview s Ventura Gounty agricul tural enpl oyees in
1994 and t he subsequent certification of the UFWas the excl usi ve
representative of those enpl oyees for purposes of collective bargai ning

under the Act. Accordingly, as the | HE recoomended, the petitions for unit

22 ALRB No. 15 8.



clarification should be, and they hereby are, dismssed in their
entirety.
DATED  Decenber 31, 1996

MCGHE. B STAKER (hai r nan
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MEMBER RAMOS R GHARDSON (oncur ri ng:

| concur with Chairman Stoker's opinion that the unit
clarification petitions filed by Gceanvi ew Produce Gonpany (Cceanvi ew) and
Bud Antle, Inc./Bud of CGalifornia (Bud) nust be di smssed. However, | w sh
to add the foll ow ng cooments expl ai ning the basis for ny concurrence.

h April 26, 1994, one week after the Lhited Farm
VWrkers of Anerica, AFL-QO (UFW had filed a Notice of Intent to O gani ze
Cceanview s agricultural enpl oyees in Ventura Gounty, H el d Exam ner
Mauricio Nuno wote letters to Local 890 of the International Brotherhood
of Teansters (Teansters), UFWand Cceanvi ew, asking for infornation
concerning -the relationshi p between Dol e Fresh Veget abl es Gonpany, | nc.
(DAV), GCastle & Gooke, Bud and Gceanview On April 27, 1994, the Teansters
replied, in detail, asserting that the Gceanvi ew enpl oyees shoul d be
included in the Teansters certification with Bud because of the intertw ned

rel ati onshi p between DFV, Bud and Cceanview n
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May 10, 1994, Regional Drector Kerry Donnell wote to the Teansters,
informng themthat he coul d not conclude, based on the infornation
available to himat the tine, that Gceanview was a joint enpl oyer wth Bud
or DFV. He suggested that the el ection objections or unit clarification
procedur es, whi ch involve evidentiary hearings, would be nore reliabl e
avenues for having the issue resol ved.

| believe that the Teansters' conprehensive letter sufficiently
rai sed the i ssue of Qceanview being a joint enployer wth Bud and/or DFV to
alert the Regional Orector that he shoul d have investigated the natter
further before concluding that the appropriate unit consisted only of
Ceanview s agricultural enpl oyees in Ventura Gounty. | amespecially
concerned that the Regional Drector failed to investigate the joint or
singl e enpl oyer issue further because there is sone indication in the
record that there may be ot her conpanies beside Gceanview, DFV and Bud t hat
mght al so be part of a singl e enployer entity.

Furthernore, | believe that the issues raised by the Enpl oyers
regarding the applicability of section 1156.2 after the initial
certification and what is appropriate to raise under a unit clarification
petition shoul d have been' -studi ed further by the Board for the purpose of
clarifying potentially conflicting statutory provisions and case | aw

Nonet hel ess, under our current statute and case law | have no
other choice but to agree wth ny col | eagues that Petitioners' unit

clarification petitions cannot be granted
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because the effect would be to nullify the Board s certification of the UFW
as the excl usive bargai ning representative of ceanview s agricul tural
enpl oyees. Uhder current case law, the certification of an existing union
continues until it is officially decertified as the enpl oyees' bargai ni ng
representati ve pursuant to the provisions of Labor Code section 1156.3 or
1156. 7 (Mont ebel | o Rose Gonpany, Inc. (1981) 119 Cal . App.3d 1.) ily
agricultural enpl oyees or | abor organi zations acting in their behal f nay
file a petition seeking an el ection (Labor Gode section 1156.3). A though
the potential conflict exists in attenpting to bal ance section 1156.2 wth
other statutory provisions, it is clear that at this tine the Board does not
have the authority to choose one uni on over another to represent a group of
enpl oyees.

This is not to say that once an initial determnation is nade
under section 1156.2 of the Act as to the scope of the bargaining unit, the

determnation can never be changed. In Arco Seed Gonpany, supra, 14 ALRB

No. 6, for exanple, the Board considered the question of whether a certified
unit shoul d be abol i shed because fundanental changes in an enpl oyer's
operations denonstrated that it was no | onger an agricul tural enpl oyer.
Qher issues this Board has found appropriate to consider in unit
clarification proceedi ngs i ncl ude whether the identity of the enpl oyer has

changed (S lva Harvesting (1989) 15 ALRB Nb. 2), and whether certain

enpl oyees are within the described unit, e.g. |abor contractor enpl oyees or

clerical enpl oyees (Point Sal

22 ALRB No. 15 12.



Gowers and Packers (1983) 9 ALRB No. 57). The National Labor Rel ations

Board has consi dered i ssues of accretion in unit clarification cases

(e.g., Boston Gas ., supra), and accretion wth all its ramfications

nmay wel | be an issue that can be considered by this Board in unit
clarification proceedings, as well. Because this Board has had very few
unit clarification cases conme before it, the question of what issues can
or cannot be resol ved i n such proceedi ngs cannot be definitively answered.
In the future, the Board may wi sh to solicit public coments on this
guesti on.

DATED  Decenber 31, 1996

| VONNE RAMCS R CHARDSON  Menber
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MEMBER FR (X, Concurri ng:

| concur with ny coll eagues that the identical unit
clarification (UQ petitions filed by Qceanvi ew Produce Gonpany (Cceanvi ew)
and Bud Antle, Inc./Bud of Galifornia (Bud) (collectively, QGeanview Bud or
Petitioners) nust be di smssed, as reconmended by the Investigative Hearing
Exam ner (IFE3.7 | wite separately for three reasons. Frst, | believe
these petitions rai se many i ssues on whi ch gui dance by the Board woul d be
i nval uabl e for future cases; consequently, while the | HE touched upon these
I ssues, a nore thorough discussion is warranted. Second, as expl ai ned
bel ow ny col | eagues have failed to point out the chief flawin

Petitioners' argunent regarding

7Petiti oners claamthat the IHE is biased agai nst enpl oyers and shoul d
have disqualified herself fromhearing this case. This is simlar to other
clains of bias which counsel for Petitioners has made in many ot her cases.
Never has the Board found evidence of bias, and there is no evidence of it
inthis record. As the IHE has pointed out to this counsel nany tines, the
allegation that the | HE al ways rul es agai nst enpl oyers has not been shown
to be true nor, in any event, would it legally constitute bias. (See |HE
decision, fn. 1.)
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the application of section 1156.2 of the Agricul tural Labor Relations Act
(ALRA)8 to this case, i.e., that the noncontiguous exception to the single
unit nandate has al ready been found to apply. Third, since | believe that
the renai ni ng reasons why the petitions nust fail are interrelated and
cannot be viewed in isolation, | feel that ny col | eagues have not
adequat el y franed or addressed the issues raised by the Petitioners.

The crux of Petitioners' claimis that Cceanview Bud, and Dol e
Fresh Vegetabl es (DFV) constitute a singl e enpl oyer and, therefore, section
1156. 2 of the ALRA which nandates statew de units except where the
enpl oyer's operations are two or nore nonconti guous geographi cal areas,
requires that the Gceanvi ew and Bud enpl oyees be in the sane bargai ni ng
unit, even at this late date. ° Because the uni que procedural history
underlying the present dispute is critical to understanding the context in

which it arises, the follow ng history is provided. 10

8The ALRA is codified at Galifornia Labor (ode section 1140, et seq.
9Secti on 1156. 2 reads:

The bargaining unit shall be all the agricultural enpl oyees of an
enpl oyer. |If the agricultural enployees of the enpl oyer are

enpl oyed in two or nore noncontiguous geographi cal areas, the
board shall determine the appropriate unit or units of
agricultural enployees in which a secret ballot election shall be
conduct ed.

10Wii | e sone of this history appears either in the |HE s decision or
ny col | eagues' opinions, it is repeated here to ai d conprehension of those
portions whi ch do not appear el sewhere.
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Local 890 of the International Brotherhood of Teansters was
certified by the Board in 1977 as the exclusive representative of all of
Bud' s agricultural enployees in the Sate of Galifornia, excluding all
enpl oyees of vacuumcool er plants, enpl oyees at a Salinas plastic contai ner
nanuf acturing plant, and all enpl oyees who work excl usively outside the

Sate of Galifornia. (Bud Antle. Inc. (1977) 3 ALRBNo. 7.) After first

finding that Bud's operations, which at that tine included grow ng as well

as harvesting and packi ng, were in several noncontiguous geographi cal

areas, the Board found that a statew de unit was neverthel ess appropriate
due to interchange of enployees, simlarity in operations, and bargai ni ng
hi story. 1

O April 19, 1994, the UFWfiled a Notice of Intent to Q ganize
(NO indicating its intent to organi ze Gceanvi ew s agricul tural enpl oyees
in Ventura Gounty. The WPWfiled its petition for certification on My 6,
1994. n April 26, 1994, F eld Examner Mauricio Nuno wote separat e,
nearly identical, letters to the Teansters, UFW and Qceanvi ew, asking for
information concerning the rel ati onshi p between Dol e Fresh \Veget abl es,
Castl e & (Gooke, Bud, and Cceanview None of the letters were copied to the
other parties. Qn April 27, 1994, the Teansters replied, asserting that the

Qceanvi ew enpl oyees shoul d

11I n 1989, anot her el ection was hel d based on a rival union petition
filed by the I ndependent Uhion of Agricultural Vrkers. The Teansters again
prevail ed and were certified once again on CGctober 20, 1989. A that tine,
the unit was described as "agricultural enpl oyees of the enployer in the
Sate of Galifornia."
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be included in the Teansters certification wth Bud because of the
intertw ned rel ati onshi p between DFV, Bud, and Cceanvi ew The UFWreplied
on May 9, 1994, though it nmay have been in response to a later inquiry by
the Regional Drector, since it followed the filing of the petition for
certification. The UFWasserted that Qceanvi ew operat ed i ndependent |y and
shoul d be consi dered a separate unit.

The record does not reflect that any response to the Nufio
letter was recei ved from Creanview However, in Cceanvi ews responses to
the el ection petition, 12 it affirmatively asserted that the appropriate
unit was all of Qceanview s agricultural enpl oyees in Ventura Gounty. On
May 10, 1994, Regional Drector Kerry Donnell wote to the Teansters,
informng themthat he coul d not concl ude, based on the infornation
available to himat the tine, that Gceanview was a joint enpl oyer wth Bud
or DFV. He suggested that the el ection objections or unit clarification
procedures, whi ch involve evidentiary hearings, would be nore reliabl e
avenues for having the issue resolved. The letter was not served on the
other parties, and it is undisputed that Gceanvi ew Bud was unaware of this

correspondence between the Teansters and the regional office.

12Cteanvi ew filed two anended responses, which differed in the
nunbers of enpl oyees in the unit and the nunber enpl oyed during the pre-
petition eligibility period. The |ast response al so addressed a UFW
anendnent to the petition which added the nanes of the individual s who
owned the assets which, after purchase by Dol e, becane Gceanvi ew Produce.
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The el ection was held on May 18, 1994. The Teansters did not
intervene or otherw se attenpt to chall enge the appropri ateness of the
unit. Though Gceanview filed el ection objections, it did not object to the
appropriateness of the unit. The UFWwas certified on March 1, 1995. n
April 28, 1995, Creanview signed a settlenent agreenent wth the UFW in
whi ch Gceanvi ew agreed to recogni ze the certification as bindi ng and
bargain wth the UFW in return for the UAWw thdraw ng various unfair
| abor practice charges. The agreenent included two dates for prospective
bar gai ni ng sessions. The record al so contai ns correspondence between
Qceanvi ew and the UFWpertaining to proposal s and informati on requests.

As late as August 1, 1995, Qreanview refused to provide
i nfornation concerning Gceanview s relationship to Bud and DFV, on the
grounds that the subsidiary relationship of Bud and Cceanviewto DFV did
not create an "alter ego" relationship for |abor relations purposes. Then,
on August 18, 1995, Qreanview wote to the UFWto express the vi ew that
Bud, Cceanview, and DFV are a single entity, at least wth respect to
Cceanvi ew s harvest operations. This letter al so referenced the UC
petitions filed on the sane date. In the UC petitions, Qeanvi ew and Bud
allege that, since Gceanview s inception, the three entities have
constituted a single enployer, and that this rel ati onshi p has been
strengt hened since the 1994 el ection resulting in the UFWs certification

at Qceanvi ew
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Because | would dismss the petitions regardl ess of whet her Bud
and Cceanview are part of a single enployer, it is unnecessary to nake a
finding on that issue. Therefore, the discussion bel ow assunmes for the
sake of argunent that Bud and Gceanview are, as alleged, part of a single
enpl oyer with DFV. 13
A Section 1156.2' s Excepti on For Nonconti guous

Geogr aphi cal Areas Applies In These d rcunst ances

As noted above, section 1156.2 requires that the Board, when
defining a bargaining unit, nust create a statew de unit consisting of all
of the enployer's agricultural enpl oyees, unless the enpl oyees are enpl oyed
in tw or nore noncontiguous geographi cal areas. ne of Petitioners'
prinmary argunents in this case is that the exception to section 1156.2's
single unit nandate does not apply because Bud now harvests the crops grown
on Cceanview s property and, therefore, Bud and Gceanvi ew s operations in
Ventura Gounty are literally contiguous. Petitioners' also assert that
Bud' s other operations in the county are wthin the sane "singl e definabl e

agricul tural

13Accordi ng to Petitioners' view of the effect of section 1156.2, all
agricultural enpl oyees of a single enployer entity consisting of Bud,
Ceanview, and DRV in Galifornia nust be in a single bargaining unit.
Under this theory, any other entities besides Cceanvi ew that share the sane
relationship to DFV and Bud woul d al so be part of the single enpl oyer and,
consequently, within the single bargaining unit. The record provi des sone
indication that sone such entities may exist. There mght al so be ot her
entities above DFVin a corporate hierarchy that al so woul d have to be
included in the single statewde unit if Petitioners' theory is taken to
its logical conclusion. (onsequently, even if the Board were to agree wth
Petitioners' clains, further inquiry woul d be necessary in order to ensure
that the unit clarification sought by the petitions was not underincl usi ve
and, thus, also violative of section 1156. 2.
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production area" (SDAPA) as (reanvi ews operations. 14 These ar gunent s
fail to consider a critical aspect of the original certification of the
Bud unit.

Wien the Bud unit was originally certified, the Board found that
Bud' s operations were in several noncontiguous geographi cal areas. The
Board then exercised its discretion under the express exception in section
1156.2 to determne that, nonethel ess, a statew de unit was appropri ate.
Assumng that section 1156.2 has any force other than during the initial
certification process, inlight of the original finding that section 1156. 2
did not nandate a statew de unit, the acquisition of additional operations
in one of the areas in which bargai ning unit enpl oyees work does not
requi re that those enpl oyees be added to the statew de unit. In other
words, since the Board was lawully exercising its discretion when it
determned that a statew de Bud unit was appropriate, it al so woul d have
had the discretion to determne in 1994, had the issue been properly raised
and addressed, whether a separate (ceanvi ew unit was appropri ate.

In short, since the single unit nandate of section 1156. 2
did not operate at the tine the Bud -unit was certified because Bud's

oper ati ons were in nonconti guous geographi cal

14Wiere operations are not literally contiguous, the Board then
exam nes whether the operations are wthin the same SDAPA (See John H nore
Farns (1977) 3 ALRB No. 16; Foster Poultry Farns (1987) 13 ALRB Nb. 5.)
The main factors the Board has cited in defining a SDAPA are water supply,
| abor pool, clinmate, and other grow ng conditi ons.
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areas, there is no basis for its operation now where the only issue is the
addition of new operations wthin one of the noncontiguous areas of
oper at i on.

Wi le in nany circunstances the addition of new operations in
one of the areas where enpl oyees in the preexisting unit al ready worked
woul d warrant the accretion, where, as here, there are conpeting

> It cannot be

certifications the considerations are very different.1
seriously argued that the discretionary application of community of
interest criteriainthe context of aunit clarification petition shoul d
ever nullify a certification. In any event, had the issue properly been
pl aced before the Board, it is questionable whether the Bud and Cceanvi ew
enpl oyees share a sufficient coomunity of interest to warrant the
conclusion that a single unit is the nost appropriate one.

The work perforned by the two groups of enpl oyees is very
different in nature and location, there is no interchange of enpl oyees,
thereis little uniformty in wages, benefits, and working conditions, and
there is no bargaining or other history of being treated as a single group

of enpl oyees. Mreover, inlight of the NLRB s decision in Produce Mai c.

Inc. (1993) 311 NLRB 1277, the Bud harvesting enpl oyees are probably

engaged i n mxed work, which would greatly reduce the workability of

pl acenent in the sane unit as the Gceanvi ew enpl oyees, who

15I ndeed, prior to the Qceanvi ew el ection, Bud or the
Teansters coul d have filed a proper UC petition seeking to accrete
the Qceanvi ew operati on.
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performonly work under the jurisdiction of this Board. Therefore, were the
i ssue properly before the Board at this tine, the Board mght well find
that a separate unit is appropriate. In any event, as expl ai ned bel ow the
unit clarification process is not the proper forumfor Petitioners' clains
and Petitioners' have waived the right to raise the issue of the validity
of the (ceanview certification.

B. Petitioners' Qains Are Not Appropriate For The Uhit
Qarification Process

Section 20385 of the Board s regul ati ons16 allows for petitions
to be filed to clarify an existing bargaining unit, inter alia, "where no

guesti on concerning representation exists." A "guestion concer ni ng
representations” (QOR) arises where it is necessary to determne who, if
anyone, represents a ngjority of the enpl oyees. Such issues of free choice
nust be resol ved through the el ection process. The IHg relying on

Southern Galifornia VWter Conpany (1979) 241 NLRB 771, correctly concl uded

that the petitions in this case are i nproper because they rai se a (;(:R17

e Board's regulations are codified at California Gode of
Regul ations, Title 8, section 20100, et seq.

17Petiti oners argue that the single unit nandate of section 1156.2 is
neverthel ess overriding. However, as noted above, assumng the nandate
operates outside the initial certification process, the nmandate does not
operate in the present case because the Bud unit is nmade up of
noncont i guous geogr aphi cal areas. Mreover, as expl ai ned bel ow, Petitioners
have wai ved the right to now argue that section 1156.2 prevents the valid
exi stence of a separate Cceanvi ew unit.

22 ALRB No. 15 22.



There is another fundanental reason why Petitioners' clains are
not appropriately raised in aunit clarification petition. The |anguage of

regul ati on 20385 itself speaks only of questions of unit conposition. The

i ssues rai sed by the petitions here pose questions as to the

appropri ateness of the Cceanview unit. Section 1156. 3(c) of the ALRA

expressly states that parties nay rai se by el ection objection a cla mthat
the Board i nproperly determned the geographi cal scope of the bargaini ng
unit. Smlarly, Regulation 20365(a) expressly lists geographi cal scope of
the unit as one of the issues that nay be rai sed by el ection objections.
Thus, the statute and regul ati ons assune that questions of unit
appropriateness are to be raised and dealt wth either prior to the

el ection (during the processing of the el ection petition by the Regi onal
Orector) or via el ection objections.

I ndeed, this nakes perfect sense, as a challenge to the
appropriateness of the unit is in effect a challenge to the el ection
itself. There is no dispute that Petitioners here seek to have the
Qceanvi ew el ection declared invalid. The el ection objections procedure is
the proper forumin which to challenge the validity of an election. To
allow further challenges at any tine thereafter via the unit clarification
process woul d undermne the statutory policy of pronmoting stability in
| abor relations. The unit clarification process is designed only to handl e

| ess fundanental questions concerning the definition of
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the bargai ning unit, such as which individuals or job
classifications are properly included in the unit.18

Petitioners cite several prior Board decisions for the
proposition that the single enpl oyer issue nay be properly rai sed by way of
unit clarification petitions. The single enpl oyer issue may be rel evant to
determning whether certain individuals or job classifications are in the
defi ned geographi cal scope of the unit, i.e., to determne unit
conposition. However, in none of the cases cited, few of which even
involve unit clarification petitions, was there a question as to the
appropriateness of the certified unit.

Petitioners' reliance on Point Sal Gowers and Packers (1983) 9

ALRB Nb. 57 and Hanet Wol esal e (1976) 2 ALRB No. 24 is mispl aced, since

t hose cases invol ved only the question of whether specific enpl oyees were
agricul tural enpl oyees and, thus, properly within the certified unit.

Petitioners' reliance on Arco Seed Conpany (1988) 14 ALRB No. 6 is

m spl aced because the issue there was whether, due to changes after the

certification, the unit still included any agricul tural enpl oyees.

8n light of the above discussion, it nust be concluded that the

Regional Drector erred in suggesting that the unit clarification process
was an appropriate forumfor resol ving whether the petitioned for unit was
appropriate. Instead, questions of unit appropriateness nust be rai sed by
el ection objection or they are waived. S nce Petitioners were unaware of
the letter to the Teansters suggesting that a unit clarification petition
was a future option, Petitioners cannot argue that the Board i s now
estopped fromrestricting the use of the unit clarification process.
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In Slva Harvesting. Inc. (1989) 15 ALRB No. 2, the uni on sought

toclarify the unit to include the enpl oyees of three additional entities
on the theory that all four constituted a single enployer. The |IHE found
one of the additional entities to be a single enpl oyer wth the enpl oyer
naned in the certification, and opined that the statute thus required that
the enpl oyees of both entities nust be in the sane unit. However, the
Board vacated the | HE s decision on procedural grounds, so it is of no
precedential value. Nevertheless, it should be noted that the additional
entity which the IHE found to be part of a single enployer was not in

existence at the tine of the certification and the petition did not raise a

Q:ng

In TWY Farns (1976) 2 ALRB No. 58, the Board treated an el ection

objection involving the unit status of |abor contractor enpl oyees as a
request for clarification of the unit. The Board rejected the enpl oyer's
claimthat the enpl oyees of a | abor contractor should not be included in
the unit because the contractor was engaged not by the named enpl oyer but
by a different partner in a general partnership. The Board then rejected
the enployer's claimthat a separate unit was appropriate due to a | ack of
coomunity of interest, finding that section 1156.2 nmandated that all the

enpl oyees be in a single unit.

P\en originally filed, a QR did exist due to a pending
decertification petition and, consequently, the unit clarification
petition was held in abeyance.

22 ALRB No. 15 25.



Wile the enployer's claimin TMY Farns was couched in terns of
unit appropriateness, the Board' s treatnent of the claimdid not actually
inplicate the appropriateness of the unit as described in the notice of
el ection or the eventual certification. Rather, the issue was in fact one
of unit conposition, i.e., whether the | abor contractor enpl oyees were
enpl oyees of the naned enpl oyer and, thus, included in the described unit.
It is also noteworthy that the enpl oyer in TMY Farns rai sed the unit issues
inits election objections so that they coul d be addressed prior to any
certification.

C Petitioners Have Wi ved The R ght To Challenge The Validity G The
Qceanvi ew Certification

Petitioners argue that the single unit nandate of section 1156. 2
is not subject to waiver and, by inplication, nay be raised at any tine.
In other words, Petitioners claimthat the i ssue nust be addressed
irrespective of any regulatory limtations on the use of UC petitions.
Petitioners rely chiefly on Joe A Freitas & Sons v. Food Packers.
Processors & Vdrehousenen (1985) 164 Cal . App. 3d 1210. 20

In Freitas, the court granted the enpl oyers' request to vacate
an arbitration award because the arbitrati on was based on a contract wth

an uncertified union. The union had represented

20Petitioners also claamthat Point Sal Gowers and Packers (1983) 9
ALRB No. 57 and Tani Farns (1984) 10 ALRB No. 5 are concl usive on this
I ssue, but those cases sinply involved previously unresol ved i ssues as to
whet her various individuals, such as drivers and clerical enpl oyees, were
engaged in "agriculture" and, thus, part of the unit of "all agricultural
enpl oyees. " These cases are therefore i napposite.
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the enpl oyers' drivers/| oaders since before the passage of the ALRA In
1979, another union was certified by the Board as the representative of the
enpl oyer's agricul tural enpl oyees. The uncertified uni on nevert hel ess
continued to represent the drivers/|oaders and the enpl oyer continued to
recogni ze the union. Several years later, after losing an arbitration, the
enpl oyer sought to vacate the award on the grounds that the contract was
void by operation of the ALRA The court agreed, finding that the ALRA
operated to void any contract not reached pursuant to a valid Board
certification. In what can only be described as dicta, the court when on
to state that the de facto splitting of the bargaining unit viol ated
section 1156.2. It is this finding on which Petitioners nake their claim
that the single unit nandate cannot be wai ved.

The court reached the section 1156.2 issue only as an
alternative analysis, inorder to find that, even if the contract was valid
but voidable prior to the 1979 certification, the certification nade the
contract void. The court reasoned that, due to section 1156.2, the
certification by operation of lawincluded the drivers/|oaders, naking
their representation by another union clearly unlawful. This reasoni ng
does not carry the inplication that the single unit nmandate cannot be
wai ved where a party to the election fails toraiseit in election
objections. Instead, it reflects the nore limted finding that the
certification of "all agricultural enpl oyees of the enpl oyer” necessarily

included the drivers/loaders. Neither the

22 ALRB No. 15 27.



appropri ateness of a Board-certified bargaining unit nor the validity
of an el ection was at issue.
Petitioners also rely on the fol |l ow ng passage from Exet er

Packers, Inc. (1983) 9 ALRB Nb. 76:

[Q onsidering the tine constraints on preel ection
unit investigations by Regional Drectors, we nay
find it necessary to rely on evidence introduced at
heari ngs on post-el ecti on obj ections or in post-
certification party-initiated clarification
proceeding's to determne the full scope of a
bargai ni ng unit.

(Ephasi s added.) The Board stated the above in the context of rejecting
the union's argunent that the Regional Drector's description of the unit
shoul d be presunptively appropriate. The Board was thus stating that it
woul d not apply any such presunption when it addressed unit issues.
However, the passage does not nean that all issues involving the bargaining
unit nay be raised in either election objections or unit clarification
petitions. Rather, it is nost reasonably read to nean sinply that the
Board will provide full review of any issues concerning the bargai ni ng unit
that are raised in the appropriate forum21
In sum Petitioners have failed to advance any
convi nci ng case precedent that establishes that the single unit nandate of

section 1156.2 cannot be waived if not raised as an el ection objection.

Nor can such an interpretation be squared

21 :
The Board was, of course, fully aware of the requirenents of
regul ation 20385 and gave no indication that those requi renents woul d not
l[imt any future unit clarification proceedi ngs.
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wth the statutory schene for reviewng the validity of elections.

Section 1156. 3(c) provides the excl usi ve nechani smfor
chal l enging before the Board the validity of an election, i.e., by filing
el ection objections. 22 Section 1158 provi des the excl usi ve nechani smfor
court reviewof the validity of an election. That nechani smrequires that
the challenge be in the formof a technical refusal to bargain, which
results in a final Board decision subject to direct reviewin the courts of
appeal . Qce this review process is conpleted or the tine for review has
passed, the certification becones final and its validity can no | onger be
chal | enged. 23 To allowvia aunit clarification petition a chal |l enge based
on a claimthat coul d have been rai sed as an el ecti on objection, as
Petitioners urge in the present case, woul d undermne all principles of
finality and stability that underlie the statutory schene.

Here, Petitioners had many opportunities to raise the issue of
the propriety of a separate Gceanview unit. Frst, Petitioners had the
opportunity to raise the issue in response to the election petition. Not

only did they fail to do so, but

22As not ed above, section 1156. 3(c) expressly provides for a chall enge
based on t he geographi cal scope of the bargaining unit.

23 : , .
d course, a change in the enpl oyer's operations that renoves the

operations fromthe statutory definition of "agriculture"” woul d divest the
Board of jurisdiction altogether. This is because an unlitigated claim
regardi ng subject natter jurisdiction may be raised at any tine. 1In
essence, Petitioners claimthat the force of section 1156.2 is akin to
subject nmatter jurisdiction, but they have provided no authority for such a
dranmati c proposition.

22 ALRB No. 15 29.



Creanvi ew's response affirmatively supported the propriety of such a
bargai ning unit. Next, the issue could have been rai sed as an el ection
objection, but was not. Lastly, assuming that Petitioners woul d be al | oned
to raise an issue not included in el ection objections, the opportunity to
engage in a technical refusal to bargain al so passed. 24 Therefore, it nust
be concl uded that Petitioners have waived the right to chall enge the
validity of the Gceanview certification based on section 1156. 2.

In sum even if DFV, Bud, and Cceanvi ew constitute a single
enpl oyer, the single unit nandate of section 1156.2 did not operate at the
tine the Bud unit was certified and, therefore, does not operate at this
tine to require that the Bud and (ceanview units be conbi ned. |n addition,
Petitioners' clains are not appropriate for the unit clarification process
because they raise a QCR and do not invol ve i ssues of unit conposition
which were left unresolved at the tine of the certification or were rai sed
by changed circunstances. Lastly, Petitioners have waived the right to
challenge the validity of the Qceanview certification by failing to raise
the issue by way of election objections and failing to followthe statutory

process for review of decisions certifying elections. For these

2n Gow At (1983) 9 ALRB No. 67, the Board held that an enpl oyer
who agrees to recogni ze the certified union and commences ful |l bargai ni ng
has inplicitly abandoned any objections it may have raised wth regard to
the validity of the election. Here, the record shows that Ceanview did
agree to recognize the validity of the certification and began bargai ni ng
with the UFW
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reasons, | concur that the unit clarification petitions in Case Nos. 95-
UG -EQ QXY and 95- UG 2- EC nust be di sm ssed. 25
DATED  Decenber 31, 1996

LINDA A FR QK Menber

5 voul d deny the UFWs request that the Board award costs and
attorneys' fees on the grounds that the petitions are frivolous. The
Galifornia Suprene Gourt, in 5amAndrews’ Sons v. ALRB (1988) 47 CGal . 3d
157, 171-173, has hel d that the Board does not have authority to award
attorneys' fees and costs.
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Barbara DO Mbore, Investigative Hearing Examner: This case was heard by ne
on May 20 and 21, 1996, in nard, Californi a.1 It arises fromtwo Petitions
Seeking Qarification of Bargaining Lhit/Anendnent of Gertification filed wth
the Agricultural Labor Relations Board ("ALRB' or "Board"') by QGceanvi ew Produce
Gonpany, a division of Dole Fresh Vegetabl es Gonpany, Inc. ("Qeanview') on
August 17, 1995, and by Bud Antle Inc./Bud of California (Bud), a division of
Dol e Fresh Vegetabl es Gonpany, Inc. ("Dole"), on August 18, 1995. The petitions
were consol i dated on Cctober 26, 1995, by the Regional Drector of the Board' s H
Centro Regional Gfice. 2

Petitioners and the Lhited FarmVWrkers of Awerica, AFL-AQ O ("WW), the
certified bargai ning representative of Gceanview s agricul tural enpl oyees, were
represented by counsel at the hearing. Both parties were given full opportunity

to participate in the hearing, and their requests to file briefs were granted.

Based on t he

't the hearing, Petitioners filed a witten request for ne to disqualify
nysel f. The request asserts that in various cases | have nade | egal and
factual findings adverse to enpl oyers which in Petitioners' opinion were
i nsupportabl e and denonstrate a bias agai nst enpl oyers. Assum ng ar auendo
that the decisions contain nore | egal and factual findings agai nst one party
than another, the lawis clear that even "...nunerous and conti nuous rulings
against a litigant [which are] erroneous, formno ground for a charge of bias
or prejudice.”" (Andrews v. Agricultural Labor Relations Board (1981) 28 Cal.
3d 781.) The appropriate recourse is to seek review of any such findi ngs or
rulings. (ld., p. 795) Petitioners' request is denied.

2 will use "Petitioners" when referring to Bud and Gceanview jointly.
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entire recor d3 i ncl udi ng ny observation of the deneanor of the w tnesses, and
after careful consideration of the parties' briefs, | nake the fol |l ow ng findi ngs
of fact and concl usions of |aw

h Cctober 20, 1989, in case nunber 89-RG|-M, the International
Brot herhood of Teansters, Chauffeurs, Vérehousenen & Hel pers of America, Local
890 ("Teansters") was certified by this Board as the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of Bud in the state of
Gliforni a.4 h April 19, 1994, the UPWfiled an Notice of Intent to O gani ze
("NO') indicating its intent to organize all the agricultural enpl oyees of
QCceanview |l ocated in Ventura Gounty.

h April 26, 1994, Held Examner Mauricio Nufio of the H Centro Regi onal
Gfice wote to Teansters seeking information concerning the relationship

bet ween Bud and Gceanvi ew and i nqui ri ng whet her or not

3(]tations to the hearing transcript are identified by (page nunber).
Petitioners' and UFWs exhi bits are denomnated PX nunber and URAX nunber,
respectively. | left the record open for Petitioners to obtain declarations
authenticating handwitten notes they sought to introduce as part of PX 46
and 46 (a) which Petitioners' counsel represented were provided to hi mby the
H Centro Regional fice pursuant to a Public Records request by
Petitioners. | hereby admt as PX 46 (b) the declaration of the Regi onal
Orector, copies of two pages of PX 46 (a) part of which had been cut off in
phot ocopyi ng, and the cover letter fromPetitioners' counsel dated June 11,
1996.

4Although it filed a Satenent of (pposition to Bud's petition, Teansters
did not intervene or appear at the hearing. It did, however, file a brief
whi ch | have consi dered since Teansters' interests could be significally
inpacted. The brief adds no new argunents but does reflect its opposition to
granting the petitions.



Teanst ers contended the enpl oyees of (ceanvi ew were included in the Bud bargai ni ng
unit and covered by the col | ective bargai ni ng agreenent between Bud and Teansters.
(PX 45, pp. 44-45. )5 O that sane day, Nuno al so wote Cceanvi ew s counsel
requesting infornmati on about the relationshi p anong Gceanvi ewy, Bud, Dol e and
Castle & ooke. (UPAK3) Neither letter was served on, nor copied to, anyone el se. °
O April 27, 1994, Mke Johnston, Business Agent for Teansters, replied to

the questions posed by Nuno. (PX 45, pp. 5-13.) Among other things, Johnston
asserted that both QGreanvi ew and Bud harvested under the Dol e | abel; that he

bel i eved the man who nade the final decisions regardi ng the busi ness operations of
Bud nade simlar decisions for Gceanview, that he believed the supervisor of Bud' s
cel ery harvest operation reported directly to Cceanview s General Manager; that he
bel i eved the sane nan nade the final decisions regarding | abor relations and
personnel matters for both Bud and Cceanview, that the supervisor of Bud s celery
harvest operations sent supervisors who worked for himto "train, direct and

eval uat e" (reanvi ew s har vest

5Px 45 consi sts of nunerous docunents provided to Petitioners by the
Regional Drector pursuant to Petitioners' Public Records Act request. There
are handwitten page nunbers on the bottomof each page to assist in |ocating
speci fi ¢ docunents.

% ndeed, Petitioners acknow edge they were not aware of the conmmuni cations
bet ween Nuno and Johnston or between the Regional D rector and Johnston
di scussed bel ow (See Petitioner's Response to UPWs Interi mAppeal of Q der
Denying Motion for Sunmary Adj udi cation, p.27.) Thus, Petitioners were not
msled into believing they could rai se the issue |ater.



supervi sors and had even done such training hinsel f.

Johnston asserted his belief that the "operations of Bud, Dol e Fresh
Veget abl es and (ceanview [were] inextricably intertw ned' and that, as a result,
Dol e, Bud and CGceanview | egal |y constituted a joint enpl oyer. (Consequently, he
cont ended the ALRB shoul d consi der the Teansters' certification in 8-RGI|-M as
i ncl udi ng the Cceanvi ew enpl oyees.

Oh My 6, 1994, the UFWfiled a Petition for Certification (PQ in a unit
of all the agricultural enployees of CGceanviewin Ventura Gounty (URAX4) which it
estimated i ncl uded approxi nately 600 workers. The fol | ow ng day, Cceanview fil ed
its response "...as'required by Section 20310 of the Board' s Regul ations. "
(UANG, p.l).

Qreanvi ew's response addressed each paragraph of section 20310.

Subpar agraph (a)(2) thereof states:

If the enpl oyer contends that the unit sought by the
petition is inappropriate, the enpl oyer shall
additionally, wthinthe tine limts set forth in
subsection (d) , provide a conplete and accurate |i st
of the nanmes and addresses of the enpl oyees in the unit
the enpl oyer contends to be appr opri7at e, together wth
awitten description of that unit.

Qceanvi ew made no claimthe unit was not appropriate. To the contrary, it
affirmati vel y asserted the appropriate unit consisted of approxi nately 647

wor kers which included all of Qceanview s

7The tinelimt iswthin 48 hours, extended to the next busi ness
day if the due date is a Sunday or |egal holiday.



agricul tural enpl oyees enpl oyed i n Ventura County. 8 1t repeated this position in
paragraph 7 where it referred to the UPWs statenent in paragraph 7 of the PCthat
the unit did not include all of Gceanview s enployees in Galifornia by replying it
was unsure whi ch enpl oyees were not included because all of themwere enployed in
Ventura Gounty. (1d.)

Further, in responding to paragraphs 3(c) and (d) of the PC which asserted
that no | abor organization was currently certified as the excl usive representative
of the unit sought and that the PC was not barred by an existing collective
bar gai ni ng agreenent, Qceanvi ew responded only that it objected if the UFWwere
contendi ng the unit shoul d include workers in Cceanvi ew s packi ng shed because
they were "covered by a certification issued by the NLRB and a current col |l ective
bargai ni ng agreenent wth Teansters Local 189...." (UWPWO, p.2.) It never
nentioned the unit of Bud workers represented by Teansters Local 890.

Oh May 10, 1994, several days after Qreanview had already filed its response

tothe PC the Regional Drector wote to Teansters

8 May 9, 1994, Creanview wote a corrected response changi ng the nunber of
workers in the unit to approxi nately 860. (UPWX6) Thereafter, on May 12, 1994,
Ceanview filed still another response pursuant to an amended PCfiled by the
UFWoprinarily responding to the namng of certain individual s and cont endi ng
Qceanvi ew enpl oyed approxi nately 749 workers in the payrol|l period relevant to
the PC  (UPW®B) In each of these three responses, QGceanview took the
position that the appropriate unit was all agricultural enpl oyees of Cceanview
in Ventura Gounty.



indicating that he coul d not conclude on the basis of Johnston's show ng that Bud
and Cceanvi ew or Qceanvi ew and Dol e were joint enpl oyers and that he woul d not
dismss the PC (UPAX7) He further stated that: "Stuations involving a petition
for aunit clarification or post election objections provide a procedure whereby
subpoenas can be issued, a hearing conducted and a nore reliable evidentiary
record can be developed.” As wth the earlier letter to Johnston, the UFW
Qceanvi ewy Bud and Dol e were not nade aware of the Regional Drector's

determ nati on.

Teansters did not pursue the matter and did not intervene in the subsequent
el ecti on which was held on May 18, 1994. A though Gceanview fil ed objections to
the election, it did not object to the appropriateness of the unit. Utinately,
on March 1, 1995, the UFWwas certified as the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of Gceanview (URWKR25.)

n April 28, 1995, Qeanview signed a private party settlenent with the UFW
wherein, inreturn for the UFWdroppi ng certain unfair |abor practice charges, it
agreed to recogni ze the UFWs certification as binding and agreed to neet and

bargain in good faith wth the UFW (UAAX12(a) and (b)).9

9Although the settlenent refers to settling outstandi ng i ssues concerning
the validity of the URWs certification and rel ated i ssues, there is no
nention of the appropriateness of the unit, and several nonths |ater, on
August 1, 1995, Creanview refused to provide the UFWw th certain infornation
on the grounds the subsidiary rel ationship of Bud and Gceanview to Dol e did
not create an "alter ego" relationship for |abor relations purposes
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Then, on August 18, 1995, Creanview wote the UFWasserting that Ceanvi ew

Dole and Bud "...are a single entity, at least wth respect to (ceanvi ew s
10

harvest operations." [ Enphasi s added.] The letter further inforned the UFWof

the filing of the Petitions. (URAXL9.)
The Petitions aver that:
since the date of the [(ceanview el ection there have been
changes in the manner in which [its] operations are carried
out and controlled, particularly wth respect to control
over |abor relations
and that as a result of these changes, "the single enpl oyer/joint enployer

rel ati onship which has existed at all tinmes nmaterial hereto has been

strengthened." [Ewphasis added.] onsequently, Petitioners now contend, pursuant
to section 1156.2 of the Agricultural Labor Relations Act ("ALRA' or "Act "),11
the agricultural enpl oyees of QGreanvi ew nust be included in the unit covered by

the Teansters' certification. 2

and took the position that the unit represented by the UFWconsi sted only
of Cceanview s agricultural enpl oyees whi ch unit was separate fromthe
agricul tural enpl oyees of Dole's other subsidiaries. (URNKL7, pp.7-8.)

10 :
Cceanvi ew al so has year round farmor ranch enpl oyees.

11AII section references hereafter are to the California Labor Code
unl ess ot herw se not ed.

12Sec:ti on 1156. 2 provi des:
The bargaining unit shall be all of the agricultural
enpl oyees of an enployer. If the agricultural
enpl oyees of the enpl oyer are enployed in two or nore
noncont i guous geogr aphi cal areas, the board shal |
det er m ne

8



Bud subsequent|y anended its petition on Decenber 20, 1995, to assert that
the changes inits relationship wth Geanview and Dol e date not just fromthe
May 18, 1994, UFWel ection as previously contended, but actually date fromthe
Qctober 1989 Teansters el ection. It does contend there were further changes in
Qceanview s operations after the latter election. Additionally, it amended its
original contention that the Regional Drector found no nerit to the claimin
Teansters' April 27, 1994, letter that it shoul d represent Cceanvi ew s enpl oyees
and now contends the Regional Cirector nerely advi sed the Teansters that he woul d
not dismss the UFWpetition based on Teansters' clai m13

h ctober 27, 1995, the Board s Executive Secretary issued a notice of
hearing. Thereafter, on Novenber 16, 1995, the WFWfiled a Mtion for Summary
Adj udication to Srike Petitions for Lhit Qarification and a Menorandum I n

Support G the Mtion To Srike ("Mtion") contending the unit clarification

procedure is

the appropriate unit or units of agricultural
enpl oyees in which a secret ballot election shall be
conduct ed.

1301 January 2 and 3, 1996, the UPWwote to the Executive Secretary and
the Regional Orector, respectively, seeking dismssal of the anended
petition and contendi ng Bud should not be allowed to alter its prior
admssion that the Regional Drector found no nerit in Teansters' claim The
anendnent was nade wel | in advance of the hearing. | find no prejudice to
the UFWin permtting the anendnent since it has had anple tine to prepare
its response. Further, | find no nerit to the UFWs argunent that the
Regional Director decided the nerits of the Teanster's claim

9



i nappropriate in this case.

h Novenber 22, 1995, the Acting Executive Secretary issued an O der to Show
Cause ("CBC') why the UFWs Mbtion should not be granted. O Novenber 28, 1995,
the Executive Secretary appoi nted Chief Admnistrative Law Judge Thomas Sobel as
Investigative Hearing Examner ("IHE') and transferred the GBCto himfor ruling.
Petitioners filed two responses to the G8C one entitled an Initial Response,
which prinarily addressed procedural argunents, but which al so included argunents
on the nerits, and a later response which nore fully addressed the nerits of the
UFW's noti on.

n Decenber 8, 1995, |HE Sobel denied the UFWs Mtion opining that although
the case of Southern Galifornia Water Conpany (1979) 241 NLRB 771 "powerful |y

argue [d] for dismssal of the petitions,..." he preferred to consi der
Petitioners' argunents in the context of a nore conpl ete record. 14 O Decenber
12, 1995, the UFWfiled a Special Request For InterimAppeal of Qder Denying
Mbtion For Summary Adj udi cation which the Board denied w thout prejudice in Admn.
Qder No. 96-2 on February 5, 1996.

O April 18, 1996, Teansters filed a Satenent of (pposition to Bud's
petition objecting to the unit clarification procedure being used to defeat the
w shes of the Qceanvi ew enpl oyees expressed in a secret ballot election. It

asserted the procedure was especially

14He did not consider any of the declared "facts" in the Mtion because
the GBC did not alert Petitioners they should controvert the UWFWs factual
assertions.
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i nappropriate since neither it, Bud nor ceanvi ew opposed the URWs petition on
the grounds it conflicted wth Teansters' certification of Bud enpl oyees.

After various continuances, the natter ultinately went to hearing as
descri bed above. The threshol d issue is whether the petitions shoul d be
di sm ssed because they rai se a question concerning representation (QCR and thus
are not permtted by section 20385 of the Board' s regul ati ons.

Qceanvi ew cane i nto exi stence 1989 when Dol e Food Gonpany, through Dol e
Fresh Veget abl es Gonpany, Inc., and Bud, purchased Naunann Brot hers. 15 xeanvi ew
was established to grow pack and ship celery, broccoli, strawberries and | eaf
| ettuce which were the sane comrmodities handl ed by Naunann Brothers. Initially,
as di scussed bel ow, Qceanvi ew harvested nuch of the wnter crops it grew but it
has since di scontinued harvesting nost, if not all, of them

Danny Wbano was in charge of labor relations for Bud at the tinme CQceanvi ew
was establ i shed and has been responsi bl e for |abor relations at Greanvi ew si nce
its inception. Neither Bud nor Teansters sought to lay claimto Gceanvi ew s
enpl oyees until well after the UFWfiled its PCin 1994, sone five years after
Dol e bought Cceanvi ew

A though the col |l ective bargai ni ng agreenent between Bud and

Phior to Dole acquiring all the stock of Bud, said shares were owned by
Castl e & (boke Fresh Vegetables, Inc. and before that by Castle & Cooke, Inc.
(PX1 and PX3.) Thus, Dole owns both Greanvi ew and Bud.

11



Teanst ers which took effect in 1992 covered all the enpl oyees of Bud statew de,
its terns did not govern Qceanview s workers. (URAK26) They were not paid the
sane wages, except that the wages of Qreanview s cel ery harvesters were raised to
nmatch that of Bud's harvesters to encourage rasing the quality of the Greanvi ew
pack. (32-31,55,89.) Sone Bud forenen were al so brought in after being laid of f
for the season fromBud to hel p the Gceanvi ew forenen conformthe quality of the
Qceanvi ew pack to the Bud pack. Bud supervisors also participated in this
effort. (32-34; 79-80.)

Cceanvi ew workers did not have the sane benefits as Bud enpl oyees. (88-89;
219.) For exanpl e, Qceanview workers had no pension as provided for in the
agreenent for sone of Bud s workers and nay not have the sanme holidays as Bud
enpl oyees. A though he was in charge of labor relations for both conpanies,
Danny U bano was not sure on this point. (220.) Bud and Gceanvi ew have different
disciplinary policies although they may have the sane policies on termnations.
(54,84.) It isdifficult totell since there was contradictory testinony as to
who coul d term nate sone (ceanvi ew wor ker s.

Cceanvi ew enpl oyees were not required to join the Teansters even though t he
agreenent requi red nenbership. Teansters did not represent Cceanvi ew enpl oyees'
grievances. In short, neither Bud nor Teansters ever acted as if they believed

the Gceanvi ew workers bel onged in the unit represented by Teansters.
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Additional |y, Bud and Gceanview operate in different spheres. Bud is a
harvest conpany only. It follows the sun, harvesting for various growers in
Salinas, Santa Maria, Ventura Qounty, Bl ythe, the Inperial Valley and Arizona as
the seasons progress. (225-231.) Greanview in contrast, has operations only in
Ventura Gounty where it prinmarily grows and harvests its own crops although it
grows sunmmer crops for harvest by others. Bud sonetines al so harvests crops
grown by Cceanview As noted above, Qceanvi ew has di scontinued nost if not all
harvesting wth its direct enployees. A so, CGeanview has a contingent of year-
round farmor ranch workers (ranging froman initia high of 100 workers to a
reduced contingent of about 80) consisting of irrigators, |and-preparation
workers, tractor drivers and shop rmai nt enance workers whereas Bud has al nost
excl usi vel y harvest workers. 16

Section 20385 of the Board s regul ations provides for clarification of an
exi sting bargaining unit to resol ve questions of unit conposition |eft unresol ved
at the time of the certification or rai sed by changed circunstances since that
time—so long as no question concerning representation ("QR') exists. It is
nodel ed on the rules of the National Labor Relations Board ("NLRB' or "nati onal

board"") which al so prohibit petitions for clarification or anmendnent

16I have set forth only the facts necessary to resolve the initial issues.

There are additional facts in the record regardi ng the single enpl oyer issue
whi ch are unnecessary to set forth here in view of ny concl usi ons bel ow
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of certification where there is a QCR (N-RB Rules and Regul ati ons and S at enent s
of Procedure (1992), Section 102.60 (b)) .
Principally relying on Southern California Wter Gonpany (SOND (1979) 241

NLRB 771, the UFWcontends that the consolidated petitions raise a question
concerning representation and therefore should be dismssed. Petitioners counter
that every unit clarification by its nature affects representation. But
Petitioners' stance begs the question since its construction of the regul ations
nullifies the limtation in section 20385 whi ch viol ates the fundamental precept
of statutory construction which is to afford neaning to each word. It also
i gnores NLRB precedent which simlarly distingui shes between those cases where
there is a QR and others where there i s not

At least as far back as 1942, the NLRB hel d the question of which of two

uni ons represents a group of enpl oyees rai ses a QR (Pennsyl vani a Shi pyards,

Inc. (Shipyards) (1942) 40 NLRB 1300.) Shi pyards, however, did not involve a

petition for unit clarification. SOXC does, and addresses the issue in
circunstances quite simlar to the instant case.

In SO, the NLRB certified the Lhited Steel workers as the representative
of the service and nai nt enance enpl oyees of California Aties Vdter Conpany at
various locations in southern Galifornia. Sone eight years later, in 1977, it
certified the International Brotherhood of Hectrical Wrkers as the
representative of water distribution enpl oyees, including servicenen and

nmai nt enance
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enpl oyees, of the Eastern Ovision of the Southern California Véter Conpany.
Between 1976 and August 11, 1978, California Aties Véter Conpany was a
whol |y owned subsidiary of the Southern Galifornia Vter Gonpany. On the latter
date, the two conpanies nerged, and Aties Véter Conpany was di ssol ved.
Thereafter, Southern CGalifornia Witer Conpany filed a petition to clarify the
| BEWcertification to include the service and nmai nt enance enpl oyees of the forner
dties Vdter Conpany.
The NLRB began its examnation of the appropriateness of the unit
clarification petition by observing that it would have the effect of
consol idating two existing certified units—each represented by a different union.
It noted that although California Aties Vdter Conpany had been di ssol ved, that
fact did not abrogate the existing Steelworkers' certification because "...[4q]
certification cannot be revoked unless a najority of enpl oyees in the appropriate
unit manifest their intent inthat regard.” (at p. 772.)
Thus, although the case presented changed circunstances relating to

the Enpl oyer's organi zation, the NLRB found other factors paranount. In
its words:

Inclusion of the [Aties Vdéter Conpany enpl oyees

into the IBEWcertification] woul d therefore have

the effect of the Board inposing the | BEWNon the

[Aties Water Conpany] enpl oyees, in spite of their

havi ng chosen - in a Board el ection - to be

represented by the Seel workers. The Board woul d
thus be admnistratively nullifying a
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certification which, was conferred as the result of a
representati on proceeding. Ve are therefore in
agreenent that the Enmpl oyer has | nvoked, the

i nappropriate procedure here; for it requests that we
engage in a unit determnation process which, given
the exi stence of the Seelworkers certification, would
have representati onal conseguences. [Enphasis added. ]

Smlarly, inthe case at bar, the effect of the clarification sought by
Petitioners would be to nullify this Board s certification of the UFWas the
excl usi ve col |l ective bargai ning representative of Gceanview s agri cul tural
enpl oyees. Thus, the instant petitions have the sane representational
consequences as those which caused the NLRB to dismss the petition in SONC

Petitioners argue that precedent devel oped under the National Labor
Rel ations Act ("NLRA') is inapplicable because the NLRB has substanti al
latitude to establish appropriate units whereas this Board is constrai ned by
section 1156.2. Thus, they assert, if, as they contend, Bud, Qceanvi ew and
Dol e constitute a single enpl oyer, then all the agricultural enpl oyees of each
entity nust be included in one unit and that unit is the Bud unit since it was
est abl i shed before the Gceanview unit and includes all agricultural enpl oyees

of Bud in the state of California. o

|7Wlile it is beyond the scope of this case, Petitioners' raise the
specter that there may be other entities which have the sane al |l eged singl e
enpl oyer rel ationship wth Dole so that the agricultural enpl oyees of all
such entities should be clarified into a single unit. (See, PXL and PX 2,
each containing a letter
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Petitioners assert that since the single enpl oyer relationship pre-
dated the UFWel ection, the unit of QGceanvi ew enpl oyees was unl awful, the
Qceanvi ew el ection was a "rogue” el ection, and the Board unlawful |y
certified the UFW Therefore, they contend, the certification was void ab
initio which distinguishes this case fromSOA and other cases cited by the
UFWbecause in those cases the conpeting certifications were valid. 18
(Petitioners' Response On The Merits To UFWs Mtion For Summary
Adjudication To Srike Petitions For Lhit Qarification, pp. 9-10.

Wii | e agreeing that under section 1156.2 this Board is not bound to
establish a single unit where the agricul tural enpl oyees of the enpl oyer are

enpl oyed in two or nore nonconti guous

dated Novenber 6, 1991, froma corporate officer addressed to Bud, Dol e,
Ceanview and 6 other entities.) David Gau initally testified that all the
divisions of Dole are set up the sane way as Bud and QGceanvi ew regardi ng
handl i ng funds, but later indicated he could really only speak for

Cceanvi ew

18See for exanple, Ronald A popp. Inc. (Popp) (1978) 237 NLRB 1293, and
Wést i nghouse H ectric Qorporation (1963) 144 NLRB 455 where the NLRB ref used
toclarify units which would result in enpl oyees who had el ected one uni on
being placed in a unit represented by another union. The nunber of workers
to be added or the nunber of workers in the existing units was not an issue.
See al so Janes A MBradv (1980) 247 NLRB 42 where the NLRB di smssed a unit
clarification petition filed by a union to add roofers to a unit of sheet
netal workers covered by a contract which did not include the roofers. The
NLRB found there was a QOR and ordered an election. Contrary to Petitioners'
assertion, the fact that there were 25 roofers and 7 sheet netal workers,
al though noted, was not discussed as being a significant factor in the
NLRB s deci si on.
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geogr aphi cal areas, Petitioners assert that exception is irrelevant here
because the Teansters' certification is statewde. (Petitioners' post-
hearing brief, p. 7.) | disagree wth Petitioners' assertion and find the
exception is applicabl e because Cceanvi ew s enpl oyees work only in Ventura
county which clearly is not contiguous to many of the areas where Bud' s
enpl oyees work, e.g. Salinas, ythe, the Inperial Valley, Santa Maria and
Ari zona. 19

Gonsequently, | disagree wth Petitioners' contention that the Board is
prohi bited fromrel ying on NLRA precedent because of the ALRA restrictions on
appropriate units. Thus, the nornal rule that, as required by section 1148
of the ALRA this Board is bound by such precedent unless it is inapplicable
governs this case. The considerations underlying the NLRB cases are
especi al | y appl i cabl e here because the ALRA pl aces even nore enphasis on
enpl oyee choi ce than does the NLRA

Uhder the ALRA the only way a | abor organization nay be certified is
through a secret ballot election, and the | abor organi zation nust initiate
the process whereas under the NLRA an enpl oyer nay voluntarily recogni ze a
uni on as the excl usive representative or petition for an el ection. (Arco

Seed Gonpany ("Arco”) (1988) 14 ALRB Nb. 6.) Uhder the ALRA an enpl oyer

nay

19 : : : : _
Nor are these operations located in a single definable agricultural
production area. Foster Poultry Farns (1987) 13 ALRB Nb. 5; G eamof the
Qop (1984) 10 ALRB No. 43.
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not refuse to bargain wth a union sinply because it doubts the union still

has maj ority support whereas under the NNRA it could. (Ventura Gounty Fruit

Gowers (1984) 10 ALRB No. 45.) These deliberate deviations fromthe N.RA
underscore the critical inportance of enpl oyee self-determnation in the
ALRA

In addition to the above argunents, Petitioners cite various deci sions
under this Act to support their contentions that the unit clarification
procedure is appropriate inthis case. | have carefully considered them but
do not find any of themcontrolling nor, indeed, even applicabl e since none
i nvol ve conpeting certifications as this case does. 20

Petitioners rely heavily on Arco to counter the UFWs argunent that it

woul d be i nproper for the Board to abol i sh an

20See Joe A Freitas & Sons v. Food Packers, Processors and Vérehousenen
Local 865, International Brotherhood of Teansters. Chauffeurs, Vérehousenen
and Hel pers of Anerica (Freitas) (1985) 164 C A 3d 1210 [211 Gal. Rotr. 157]
(non-certified union coul d not represent enpl oyees who had el ect ed anot her
union as their representative); TW Farns (1976) 2 ALRB Nb. 58 and Henet
Whol esal e (Henet) (1976) 2 ALRB No. 24, (election objections filed, and non-
out cone determnative chall enged bal lots construed as unit clarification
petitions to determne if workers were agricultural and shoul d be i ncl uded
inunit. See also Pappas and Gonpany (1984) 10 ALRB No. 27, (Regi onal
Orector determned as part of challenged ballot report that single enpl oyer
rel ati onship existed, and workers were eligible to vote); and Slva
Harvesting, Inc. (Slva) (1989) 15 ALRB No. 2, (whether changed circunstance
as to single enpl oyer relationship since the el ection warrant unit
clarification). Slva affirns the rule that the pendency of a QOR prohibits
use of the unit clarification procedure. Petitioners cite portions of the
| HE decision in Slva. but the Board vacated the | HE decision so it is
inproper to cite the decision' s anal ysis or findings.
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existing certified unit because to do so would nullify the worker's choi ce
of their exclusive bargaining representation and such self-determnation is
the hal | nark of the ALRA Petitioners argue that Arco stands for the
proposition that the unit clarification procedure is appropriate to resol ve
whet her an enpl oyer's changed circunstances require abolishing a unit. The
situation in Arco, however, was quite different fromthat in the case at
bar, and thus | find Arco is distinguishabl e.

In Arco, long after the unit was certified, the conpany radically
changed the nature of its entire business, and the question was whet her the
few renai ni ng enpl oyees were agricultural. The issue was whether the unit
had to be abol i shed because the workers were no | onger agricul tura
enpl oyees. That is a fundanental |y different question than the one posed
here which is whether the UPWs certification wll be repl aced by the
Teansters' certification. The latter question raises a QR the forner is a
guestion of whether the ALRB continued to have jurisdiction.

Further, in Arco the Board addressed changed circunstances in the
conpany's operations arising long after the election. In this case,
Petitioners' position is that Bud, Dol e and Gceanvi ew were a singl e enpl oyer
I ong before the UFWel ection, but changes since the el ection have
strengethed the relationship. Their argunent brings to mnd the adage that

one cannot be a little bit
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pregnant. Smlarly, entities either are or are not a single enployer. |If
they were already a single enpl oyer as they contend, then this case is
clearly different than Arco, where the issue of appropriateness of the unit
arose only because of changes after the el ection which fundamental |y altered
the circunstances which existed at the tine of the election. There, the
enpl oyer obviously had no prior opportunity to raise its contention. In
contrast, here, according to Petitioners, the essential circunstance has
renai ned the sane—Bud, Dol e and Qceanvi ew were a single enpl oyer at the tine
of the election and still are today.

The tine for Petitioners to have rai sed the issue of the
appropriateness of the unit was when the UIFWfiled its PCor at the tine

Ceanview filed its el ection objections. 21 The entire

! The Board has hel d previously that natters whi ch coul d have been rai sed
as el ection objections and were not cannot be raised later. In Lemnor,
Inc. (1993) 19 ALRB No. 8, the Board di smssed the enpl oyer's petition to
amend the certification which petition alleged that certain entities shoul d
be del eted as enpl oyer. The Board refused to entertain the petition since
the RD determined the identity at the tine the PCwas filed, and no evi dence
contrary to his finding of single enployer status was presented.

Lemnor argued it did not rai se the ownership i ssue by way of el ection
obj ecti on because it was not challenging the unit conposition but only the
identity of the enployers. The Board opined that the RD resol ved both the
scope of the unit and the identity of the enployer prior to the el ection,
and Lemnor did not allege changed circunstances since the el ection. Thus,
it was inappropriate for Lemnor to seek amendrment of the certification
under section 20385. Lemnor is distinguishable fromthis case because
there the RD had resol ved the issue at the tine of the el ection.

Neverthel ess, the principle articulated by the Board that issues shoul d be
rai sed through the appropriate procedures as
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thrust of the ALRAis to resolve representation issues quickly in the
interest of stabilizing |abor relations. Thus, elections are to be hel d
wthin 7 days, and el ection objections nust be filed wthin 5 days after the
el ection.

Qceanvi ew had full opportunity to chall enge the
appropriateness of the unit or to assert the existence of a preexisting
certified representative at the tine of the election. It did neither, and it
again failed toraise theissue inits election objections. Instead, it
waited until sonme 15 nonths after the election and nearly 6 nonths after the
Board ultinately certified the UFW during which tine it agreed wth the ULFW
to "recogni ze" the Board s certification as valid.

Not only do the Board s rul es preclude consideration of the unit
clarification petitions because they raise a QCR but it woul d al so be
mani festly unfair to consider themnowin light of Petitioners' |engthy
delay inraising the issue. To do so woul d undermne both the Board' s
representati on procedures and would run contrary to the ALRA s stricture to
enhance stability in labor relations. Petitioners sat on their rights, and

the tine toraise the issue presented in their petitions is past.22

they arise is applicable to the instant case.

22The Regional Drector's letter to Teansters regardi ng the exi stence of
the unit clarification and el ecti on objection procedures to adduce evi dence
to resol ve questions of single enployers status does not prohibit the Board
fromdetermning that these petitions should be dismssed. The Board is not
est opped
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Based on the foregoing, | recormend the petitions be

AR

BARBARA D MOORE
I nvestigative Hearing Exam ner

D SM SSED
Dated: August 1, 1996

fromreachi ng such a conclusion on the basis that Petitioners detrinentally
relied on the Regional Drector's renmarks because Petitioners were not aware
of the letter at the tinme of filing its response or its el ection objections.
Further, the Board has always reserved the right to nake the final decision
inrepresentation natters even if its conclusion differs fromthat of the
Regional Drector. Lastly, to the extent the letter can be construed as a
decision by the Regional Drector that the unit clarification and el ection
obj ection procedures were equal ly available, clearly the Board s regul ati ons
prohi biting consideration of unit clarification petitions when there is a
Q@R prevail. Mreover, even if the petitions were proper, Petitioners have
still del ayed unreasonabl y since they contend Bud, Dol e and Cceanvi ew were
always a singl e enpl oyer.
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