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DEAQ S ON AND CRDER
1 June 18, 1996, Admnistrative Law Judge (ALJ) Thonas Sobel

i ssued the attached decision in the above-referenced case, in which he found
that Respondent ol den Acre Farns, Inc. (Respondent or Enpl oyer) had
viol ated section 1153(a) of the Agricultural Labor Relations Act (ALRA or
Act) by laying off and then di schargi ng enpl oyees who worked in the corn
harvest under forenan Magdal eno Lopez because of their protected concerted
activities. Respondent tinely filed exceptions to the ALJ Decision, along
wWth a supporting brief, and General Gounsel tinely filed a reply brief.

The Agricultural Labor Rel ations Board (Board) has consi dered
the record and the ALJ's decision in light of the exceptions and briefs

submtted by the parties and affirns the



ALJ' s findings of fact and conclusions of law and adopts his

recommended r enedy. 12

1Appl ying the National Labor Relations Board s (NLRB or nati onal
board) current objective standard for eval uating all egations of strike
m sconduct, Chairnan Soker would find that certai n enpl oyees engaged in
threats of physical harmto nonstrikers which warrant a denial of
reinstatenent under dear Pine Mldings (1984) 268 NLRB 1044 [ 115 LRRV
1113], aff'd (9th dr. 1985) 765 F.2d 148 [120 LRRM 2631], cert. den. (1986)
474 US 1105 [121 LRRM2363].) The activity in question here is whether a
relatively small group of enpl oyees engaged i n misconduct when they
attenpted to force other enpl oyees to wthhold their Iabor in support of a
wage increase in the corn harvest. Enpl oyees were told they woul d becone
the target of "corn blows" if they proceeded to work. In the cited case,
the national board held that a striker rmay be deni ed rei nstatenent, even
where there was no evidence that the threat was acconpani ed by either
physi cal acts or gestures, and that the appropriate test in such cases is an
obj ective one in which the only question is whether the conduct was such
that it r-easonably would tend to coerce or intimdate nonstrikers. As the
nati onal board observed in Lhited Parcel Service, Inc. (1993) 311 NLRB 974
[150 LRRV 1042], it is well settled Board precedent that "the manner in
whi ch an enpl oyee exercises a statutory right can be so extrene as to | ose
the Act's protection.” (dtations omtted.) The Chairnman would apply this
principle equally to all cases in which the conduct nay be eval uat ed
according to the objective standard. Accordingly, in order to pronote what
section 1 of the ALRA characterizes as "stability of labor relations," he
woul d apply the sane | evel of scrutiny wherever there is evidence that
enpl oyees have abused their section 1152 rights or enpl oyers or uni ons have
engaged in the type of restraint or coercion which the Act proscri bes.
Lhli ke his col |l eagues, Chairnan Stoker relies on the virtually
uncontroverted testinony of supervi sor Pedroza who naned five enpl oyees he
heard threaten to throw corn at anyone who attenpted to begin working. In
General (ounsel ''s case-in-chief, one of the identified enpl oyees (Roberto
Sanchez) answered "no" when asked in general terns only if he engaged in any
threateni ng conduct. MNone of the other enpl oyees was asked a siml ar
question and there was no rebuttal testinony. S nce the ALJ did not reject
Pedroza' s account on the basis of deneanor, the Chairnan believes he is free
to draw his own concl usi ons based on the record as a whol e.

2V\é agree wth Chairman Soker that under applicable National Labor
Rel ations Act precedent, an enpl oyee who exercises a statutory right in an
extrene nanner nay | ose the statute's protection (Lhited Parcel Service,
Inc., supra, 311 NLRB 974)
(continued.. .)
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GROER

By authority of Labor Gode section 1160.3 of the Agricul tural
Labor Relations Act (Act), the Agricultural Labor Rel ati ons Board hereby
orders that Respondent (ol den Acre Farns, Inc., its officers, agents, |abor
contractors, successors and assigns shall:

1. Gease and desi st from

(a) Laying off or discharging any agricul tural

enpl oyee because he or she has engaged in activity protected by section
1152 of the Act;

(b) Inany like or related manner, interfering wth, restraining or
coercing agricultural enployees in the exercise of their rights guaranteed
by section 1152 of the Act. 2. Take the followng affirnati ve actions
whi ch are deened necessary to effectuate the policies of the Act:

(a) Rescind the |ayoffs and di scharges of Juan Rangel,
N chol as Lobat os, Esaul Verdugo Garcia, Daniel \Vega, Jose

a

“(...conti nued)
and, nore specifically, a striking enpl oyee who engages in threats of
physi cal harmto nonstriki ng enpl oyees nay be deni ed rei nstatenent (Q ear
P ne Ml dings, supra, 268 NLRB 1044). Had the facts herein been sufficient
to support a finding that specific striking enpl oyees engaged i n such
m sconduct, we woul d have found it appropriate to deny reinstatenent to
such enpl oyees. However, the ALJ found that the testinony of Jai ne Pedroza
(upon which Chairnman Soker relies to find that certai n enpl oyees engaged
in threats) was vague, inconsistent and uncorroborated, and thus
insufficient to neet the Enpl oyer's burden to prove that identifiable
i ndi vidual s engaged in serious strike msconduct. (Sunrise Mishroons, |nc.
(1996) 22 ALRB No. 2, pp. 10-11.) After reviewng all the testinony and
other record evidence in this case, we find no basis for overturning the
ALJ's determnati on.
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(a) Rescind the layoffs and di scharges of Juan
Rangel , N chol as Lobatos, Esaul Verdugo Garcia, Daniel Vega, Jose Angel
Agui | ar, Eduardo Gonzal ez, Horacio Vega, Mario Ramrez, Jai ne Jauregui
Gonez, Jose Henry Garcia, Alex Artnando Gonez, Santos A A faro, Jose M ctor
Canal es, Justino O donez, Luz Rangel, Roberto Sanchez, Francisco Vega, Ranos
Rangel and Cctavio Rangel and offer themfull and i nmedi ate reinstatenent to
their forner positions of enploynent, or if their positions no | onger exist,
to substantially equival ent enpl oynent w thout prejudice to their seniority
and other rights and privil eges of enpl oynent.

(b) Make whol e Juan Rangel, N chol as Lobat os,
Esaul Verdugo Garcia, Daniel Vega, Jose Angel Aguilar, Eduardo Gonzal ez,
Horacio Vega, Mari o Ramrez, Jaine Jauregui Gonez, Jose Henry Garcia, A ex
Armando Gonez, Santos A Afaro, Jose M ctor Canal es, Justino O donez, Luz
Rangel , Roberto Sanchez, Francisco Vega, Ranon Rangel and Octavi o Rangel for
all losses of pay and/or other economc | osses they have suffered as a
result of being laid off and discharged. Loss of pay is to be determned in
accordance wth established Board precedent. The anmount shal | i ncl ude
interest to be determned in the nanner set forthin EW Mrritt Farns
(1988) 14 ALRB No. 5.

(c) Preserve and, upon request, nake available to the
Board or its agents for examnation and copying, all records relevant to a
determnation of the backpay and/ or nakewhol e anounts due these enpl oyees
under the terns of the renedial order as determned by the Regi onal

Drector.
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(d) WUoon request of the Regional Drector, sign a Notice
to Enpl oyees enbodyi ng the renedi es ordered. After its translation by a
Board agent into all appropriate | anguages, as determned by the Regi onal
Orector, Respondent shall reproduce sufficient copies of the Notice in each
| anguage for all purposes set forth in the renedial order.

(e) Mail copies of the Notice, in all appropriate
| anguages, wthin 30 days after the date of issuance of a final renedial
order, to all agricultural enpl oyees enpl oyed by Respondent at any tine from
May 8, 1995, until My 7, 1996.

(f) Post copies of the Notice, in all appropriate
| anguages, in conspi cuous pl aces on Respondent’s property for 60 days, the
period(s) and pl ace(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any Notice which nay be al tered, defaced,
covered or renoved.

(g) Arrange for a Board agent to distribute and read the
Notice in all appropriate |anguages to all of its agricultural enpl oyees on
conpany tine and property at tine(s) and place(s) to be determned by the
Regional Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees may have concerning the Notice and/or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees in order to conpensate themfor tine lost at this reading and
during the
22 ARB Nb. 14 5.



quest i on- and- answer peri od.

(h) Provide a copy of the Notice to each
agricultural enployee hired to work for the conpany for one year follow ng
the issuance of a final order in this natter.

(i) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this order, of the steps
Respondent has taken to conply wth its terns, and, continue to report
periodically thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

DATED. Novenber 19, 1996

MOHAEL. B. STAKER hai rnan

[ VONNE RAMC5 R GHARDSON Menber

LINDA A PR QK Menber
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating a charge that was filed in the H Centro Regional Gfice
of the Agricultural Labor Relations Board (ALRB or Board), the General
Gounsel of the ALRB issued a conplaint that alleged that we, Gl den Acre
Farns, Inc., had violated the law After a hearing at which all parties had
an opportunity to present evidence, the Board found that we did violate the
| aw by | aying off and then di schargi ng Juan Rangel, N chol as Lobat os, Esaul
Verdugo Garcia, Daniel Vega, Jose Angel Aguilar, Eduardo Gonzal ez, Horacio
Vega, Mari o Ramrez, Jaine Jauregui Gonez, Jose Henry Garcia, A ex Arnando
Gonez, Santos A Alfaro, Jose Mictor Canal es, Justino O donez, Luz Rangel,
Roberto Sanchez, Francisco Vega, Ranon Range) and Cctavi o Rangel .

The ALRB has told us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat gives you and al |l other
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To formjoin or help a | abor organi zati on or bargaini ng representative
(uni on);

3. Tovote in a secret ballot election to decide whether you want a
union to represent you or to end such representation;

4. To bargain wth your enpl oyer about your wages and wor ki ng conditi ons
through a union chosen by a najority of the enpl oyees and certified by
t he Board;

5. To act together with other workers to hel p and protect one anot her; and

6. To decide not to do any of these things.

VE WLL NOT do anything in the future which forces you to do, or stops
you fromdoing, any of the things |isted above.

VE WLL NOT | ayoff or discharge, or otherw se retaliate agai nst enpl oyees
because they protest about their wages, hours or other terns and conditions
of enpl oynent .

VE WLL offer reinstatement to Juan Rangel, N chol as Lobatos, Esaul Verdugo
Garcia, Daniel Vega, Jose Angel Aguilar, Eduardo Gonzal ez, Horaci o \Vega,
Mario Ramrez, Jai ne Jauregui Gormez, Jose Henry Garcia, A ex Armando Gonez,
Santos A Afaro, Jose Mictor Canal es, Justino O donez, Luz Rangel, Roberto
Sanchez, Franci sco Vega, Ranon Rangel and Cctavio Rangel to their forner
posi tions of enpl oynent, and nmake themwhol e for any | osses they suffered as
aresult of our unlawful acts.

DATED. QLDEN ACRE FARVE, | NC

By: _ _
(Representative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. One office is located at 319 South Véternan Avenue, H Centro,
Galifornia 92243. The tel ephone nunber is (619)353-2130. This is an official
Notice of the Agricultural Labor Rel ations Board, an agency of the Sate of
Galifornia.

DO NOI REMOVE R MUTI LATE



CASE SUMARY

GOLDEN ACRE FARVE, I NC 22 ALRB No. 14
(Juan Rangel, at al.) Case No. 95-CE 18-EC
ALJ Deci si on

The ALJ found that the Enpl oyer had violated section 1153 (a) of the ALRA by
laying off and then di scharging the corn harvest crew who worked under
foreman Magdal eno Lopez because of their protected concerted activities in
prot esti ng wages and en?agl ng in an economc strike. The ALJ rejected the
Enpl oyer' s proffered defenses that there was no work available to Lopez' s
crew and that sone nenbers of the crew shoul d be deni ed rei nst at enent
because of msconduct connected to their concerted activities.

Boar d Deci si on

The Board affirnmed the ALJ's findings of fact and conclusions of |aw and
adopt ed hi s recommended r enedy.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case or of the ALRB.



STATS CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:
GLDEN ACRE FARVG , INC
Respondent ,

and

JUAN RANCH., N GOLAS LCBATGCS,
ESALL VERDUGO GARO A DAN EL
VEGA, JCGBE ANGHL AGJ LAR
EDUARDO GONZALEZ, HORAQ O VEGA
MR O RAM REZ, JA ME JAUREQU
QOMEZ, JCBE HENRY GARO A ALEX
ARVANDO GOMEZ, SANTGS A ALFARO
JCBE M CTAR CANALES, JUSTI NO
CROONEZ, LW RANGH., ROBERTO
SANGHEZ, FRAND SQO VEGA, RAMIN
RANGHL, and CCTAV O RANGEL

Charging Parti es.

— e e N e N N N N N N N N N N N N N N N N

Appear ances:

Larry Dawson
VWstern G owers Associ at es

for Enpl oyer
Davi d Li man Sal di var

CGalifornia Rural Legal Assistance

for Charging Parties

Kristine Rodriguez
H Gentro ALRB Regional CGfice
for General Gounsel

Case No. 95-C5 13-EC

CEa S ON GP THE ADM N STRATI VE LAWJUWDGEE



THOVAS SCBEL, Administrative Law Judge: This case was heard by ne in
Indio, Galifornia on June 4th and 5th, 1996. In a duly issued conplaint,
General Gounsel al l eged that Respondent, an admtted agricul tural enpl oyer,
(See, Answer,) first laid off, and then discharged, one of its crews in
retaliation for the concerted activities of its rmarrbers.1 At the Pre-Hearing
Gonf erence, Respondent admtted it laid off the crewin question, (See, Pre-
Hearing Gonference O der,) but denied that it thereafter fired the crew or
that it acted for discrimnatory reasons. Respondent al so contended t hat
there was no work avail able to Lopez's crew because there was generally | ess
work in the corn. A the Hearing, Respondent argued that sonme nenbers of
Lopez' s crew shoul d be deni ed rei nstatenent because of m sconduct connected
with their concerted activities. Both parties waived the filing of Post-
Hearing Briefs.

| NTRODUCTI ON

Respondent has two maj or crop seasons, only one of which

1The original conplaint identified Juan Rangel, N col as Lobat os, Esaul
Verdugo Garcia, Daniel Vega, Jose Angel Aguilar, Eduardo Gonzal ez, Horacio
Vega, Mario Ramrez, Jaine Jauregui (dtnez, Jose Henry Garcia, A ex Arnando
Gonez, Santos A Alfaro, Jose Mictor Canal es, Justino O donez, Luz Rangel,
Roberto Sanchez, Franci sco Vega and Ranon Rangel as discrimnatees. A the
Pre-Heari ng Gonference General (ounsel noved to add (ctavi o Rangel as a
discrimnatee. | granted the notion. [See, 8 Code of California Regul ations
Section 20222(a) , General (ounsel nmay anend any conplaint as of right up to
three days after the Pre-Hearing Gonference.] In its Answer, Respondent
admtted the agricultural enpl oyee status of the originally named
di scrimnatees, but was not prepared to admt the status of Cctavi o Rangel .
Based upon the uncontradicted testinony of various wtnesses, | find that
Rangel was an agricultural enployee at all pertinent tines.



concerns us here, nanely, the corn harvest which runs fromMy to June or
July. The alleged discrimnatees were nenbers of the corn-harvesting crew
of Magdal ene Lopez. Lopez hinsel f had worked for Respondent for

approxi matel y 17 years, putting together his own crew at the start of the
corn-harvest. A least for the 1994 and 1995 seasons, Lopez's crew was the
first crewto start the harvest and, of the three crews that woul d
eventual |y work it, Lopez's was one of the two that finished the harvest. RT
I :20.

Lopez's corn harvesters were paid piece rate wth the entire crew
dividing the pay for the total anount of boxes picked. As aresult, if the
rate pai d per box stayed the sane, the addition of enpl oyees to the crew
reduced the share of every enpl oyee's wage. The events in this case were
set in notion when the enpl oyees in Lopez's crew di scovered that Respondent
added enpl oyees to the crew

FACTS

The 1995 harvest season began on Thursday, My 4. 2 Wii | e Roberto

Sanchez testified that at the "start of work,” Lopez told the crew they

woul d have to share their wages wth the

_Zlhw conf usi on about exactly when the 1995 harvest began,
wth various wtnesses placing it on the 3rd, 4th or the 5th of Mwy. Based
upon the payroll summaries in evidence as RX|, | find that the 1995 harvest
began on May 4th. | should al so note that the corn harvest is conducted at
night starting at around 7:00 p.m and continuing through the early norning
hours. Such a schedul e obviously spans two cal endar days. | infer that
when Respondent’'s payrol| records treat the harvest as starting on the 4th,
they nean on the evening of the 4th, even if the "workday" ended on the 5th.
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two drivers, RT 1:38, Lopez testified that the crew asked himon My 5, "how
were the drivers going to be paid?* RT 1:46. No natter when the crew
actual Iy discovered the drivers woul d share in the piece rate, everyone
agrees that it was not until May 5 that the crew asked Lopez about it. He
told themto speak to Donal d | noto, Respondent's Manager .

Sonetime during work, the crew stopped work to speak to | noto.
Esaul Verdugo testified that he asked Inoto about the drivers' pay and | noto
told themhe coul d not pay themseparately because of insurance concerns. RT
I:71 Inoto testified they al so asked for a raise in the piece rate.2
Everyone agrees that Inoto said he was "not sure" and he woul d have to ask
"the boss", Joe Kitagawa, who was not available at the tine because he was
vacationing in Al aska. Based upon Verdugo's testinony that Inoto told the
crew he could not pay the drivers separately, | find, as Inoto testified,
that the crew al so asked for a raise since that was the only matter about
whi ch he could not be "sure.™

Sanchez testified he told Inoto to talk to Joe Kitagawa because it
was inportant the crewbe paid fairly. According to Verdugo, Sanchez, and
Cani el Vega, Inoto agreed to have an answer .by Sunday, My 7, which woul d be
the next workday since the crew does not work on Saturdays. Wiile agreei ng
that he told the crew he woul d get back to them I|noto denied promsing them

an answer

°I not o actually testified that "either the Friday or Saturday before"
the creweventual |y wal ked out (which, as | shall relate, took place on May
7), they asked for araise. Snce the crewdid not work on Saturday, | take
it that Inoto was referring to the conversation on Miy 5 descri bed above.
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by Sunday. * The craw went back to work.

Oh Sunday, May 7, the crewreported to work in the early evening.
RT 1:43. The corn had already been cut and was waiting in the field to be
harvest ed and packed by Lopez's and Jai ne Pedroza’ s crews. The presence of
anot her crew was not unusual for, as previously noted, Respondent typically
used nore than one crew during the corn harvest, and as RX 1 shows, during
the 1994 season, Pedroza's crewwas the next to be called after Lopez's.
According to Sanchez, the two crews were mlling about at the start of work,
tal king about the unfairness of adding newdrivers to the crew RT I:99.

Pedroza, however, testified that sone of the nenbers of the Lopez
crew went beyond di scussi on and t hreat ened” his crew by saying "if [anyone]
went into work they were going to throwcorn [at thenj, "RT:127, or "if they
were not going to work that [Pedroza's] crewwas not going to work." RT I1.-
128. Pedroza identified Daniel Vega, Horacio Vega, Roberto Sanchez, Angel
Agui lar and N col as Lobatos (Chino) as naki ng these kind of statenents. RT

I1:130. General Gounsel's wtnesses generally

“There is no need to resolve the natter since the nature of the
crew s activity does not depend upon what sort of cormtnent |noto nade.

5Pedroza related a variety of statenents which he attributed to Lopez' s
crew nost of the statenents which he related were clearly protected. Thus,
exhorting people not to go into work "because [Lopez's crew wanted a
raise,"” RT 11:127, or trying to enlist support by pointing out “that they
couldn't do anything to us because we had the right to get a rai se per box,
"Ibid, or saying "that neither of the two had to go into work, RT I1:128,
are protected under the Act because they only pronote group action.
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deni ed hearing any threats about throw ng corn directed at anyone. Because
Respondent argued at the hearing that such statenents were a defense to -the
rei nstatenment of the enpl oyees who al | egedly nade them6 I wll quickly
discuss the credibility of Pedroza' s testinony on this point.

The nore Pedroza was pressed about exactly what he heard any of the
above- naned enpl oyees actual ly say, the nore vague his testinony becane until
he admtted he could not specifically say who said what: "[W hat one
repeated all of themsaid'; and "I amtelling you | cannot specifically tell
you what one person said. | was paying attention to all of them"RT I1:133.
Pedroza al so testified that at |east 10 nenmbers of his crewtold hi mthey
were "frightened" by the corments. See, pp. 140, 11.26-28. UWon further
examnation, however, he admtted no one specifically said he was afraid, but
rather, that they "didn't want problens.” RT 11:139-40, 141. Mreover, when
asked by General (ounsel to relate what the first person to "conplain” to him
actually said, RT 11:139, he initially testified: "Not to pay attention, that
there were not going to be problens. "RT I1:140. Wen General Counsel re-
asked the question, Pedroza testified, "That they were yelling. To get down
fromthe trailer because if not they were going to bring themdown." |bid.
Pedroza al so refused to specifically identify anybody who conpl ained to him
In view of the enpl oyees' denials that they heard such statenents, and the

i nconsi stencies in Pedroza' s accounts of them | decline to

° See, e.g. Sunrise Mishroons (1996) 22 ALRB No. 2.
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credit his testinony concerning the alleged threats. !

Wth neither crewworking, Lopez called Inoto. Wen Inoto arrived,
he agreed to speak to a small deputation of workers fromLopez's cr ew8 Bot h
Lopez and Jai ne Pedroza apparently renai ned nearby as the di scussi on
commenced. o According to Verdugo, Sanchez asked, and according to Sanchez,
Verdugo asked, "for the answer" they contend had been promsed them RT |-74
[ Verdugo], 91 [Sanchez.] Inoto said he had no answer because he had not yet
spoken to Joe Kitagawa, RT 1:91, and he asked the crew what they want ed.

Sanchez and Jai ne Pedroza both testified that Pedroza told the crew
to ask for $.70, but, ignoring the suggestion, Verdugo told Inoto that "it
woul d ook fair at $.68," an $.08 per box raise. Inoto said that he coul d
probably pay $.64. Verdugo testified Sanchez asked if |noto were prom sing
to pay that amount. Sanchez testified he only asked "for sonething fair and

the crewwould work.” In any event, Inoto said that he coul d not

7Lopez testified that, when he spoke to DO ana Kitagawa, the norning
after these events, she told himthat his crew "forned a |ine" and bl ocked
prevented Pedroza' s crewfromentering the field. Lopez denied seeing any
such thing, RT I: 60; as did Verdugo, RT |:82; Sanchez, RT I:98; Daniel
Vega, RT 1:98; Justino Qdonez, RT |:114 and N col as Lobatos, RT I:117.
S nce no percipient wtness testified that Lopez's crew physical ly prevented
Pedroza's crew fromworking, | wll take no further account of this hearsay
cont enti on.

8The W tnesses do not entirely agree on either the nunber or the
identity of the enpl oyee contingent. It is not necessary to nake any nore
preci se findings than that a nunber of enpl oyees spoke to | noto as
representatives of their crew

9Lopez testified that he did not hear the end of the
di scussi on.



even pronise $.64 in Joe Kitagawa' s absence.

Wen Inmoto told themit could not be settled in
Kitagawa' s absence, Sanchez said "if there is no problem we wll wait for
Joe to resolve the situation", RT I:93 [Sanchez], and asked if there woul d
be a problemif the crewleft. Verdugo and Daniel Vega testified that |noto
told the crewthat they could | eave and cone back the next day, RT |:75
[ Verdugo], 105[ Vega]; Inoto testified he told themthey coul d | eave, but
that the corn woul d have to be pi cked the next day. 10 Based upon Sanchez' s
testinony that the crewwould work if Inoto promsed sonething fair, | find
that, in giving the crew"permssion to | eave, " Inoto was bow ng to the
inevitable: the crew had al ready refused to start work and Sanchez told him
they would only start work for a "fair" wage, that is, sone kind of raise
whi ch he could not give. Despite the el enent of acquiescence in Inoto' s
giving the crew permssion to leave, | find the crew essentially struck.
Moreover, in viewof the crews expressed wllingness to wait for "Joe to
resolve the situation, " | also find that Inoto was unlikely to have tol d
the representatives to return to work the next day. 1
General (ounsel 's wtnesses testified that, as the representatives

left Inoto to return to where the crews waited,

10Irm)to testified that since it was still cool, the corn could wait to
be harvested until the next day; however, it woul d have to be harvested t hen
or it woul d burn.

11Lopez and Pedroza testified that Inoto told them (the forenan)
to report to Dana the next day. RT 11:136
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they passed Pedroza's crew who asked themwhat happened. According to
Verdugo, Sanchez and Lopez, the other crew decided not to work either.
Pedroza, however, testified that his crewwas sent hone by Inoto after he
told Inoto he could not get his people "in there to work because there were
going to be problens,” RT I1:129. Inoto testified:

Q (By Respondent's (ounsel) : O d you have any

conversation wth Forenan Jaine wth respect to him
continuing to work that night?

A Yes, he approached ne |ater on and said that his crew
woul d harvest that night as soon as whoever did not want
to work left.

Q So why didn't he harvest that night?

A He cane back to ne later on -- Nobody was | eavi ng at

that time. After | told themokay, then we won't harvest

anyt hing tonight, for everybody to go hone, everybody was

still standing around, mlling around. And then he cane

back to ne and said there coul d be problens wth

Magdal eno's crew if his crewstarted to harvest. RT

11: 168

This is not the clearest testinony,- Inoto appears to be sayi ng
both that he called the entire harvest off ["we won't harvest anything
toni ght"] in which case even Pedroza's crew woul d not work and that he
expected Pedroza's crewto harvest. Wiile it is possible that he m s-spoke
and was nerely referring to Lopez's crew when he testified about "telling
everybody to go hone", this does not explain why he al so said "we won't
harvest anything tonight." S nce | have already discredited Pedroza' s
testinony that Daniel Vega, Horacio Vega, Roberto Sanchez, Angel Aguil ar
and N col as Lobatos had earlier threatened his crew | find nothing in
Pedroza's and Inoto' s confusing testinony to
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cause ne to conclude that anything they said prevented Pedroza' s crew from
wor ki ng.

The follow ng day, May 8, Lopez went to speak to DO ana Kitagawa,
Joe Kitagawa' s wife and Respondent's co-owner. According to Lopez, he did
not speak about noney, but DO ana Kitagawa testified that he did. RT I:33
[Lopez wanted a raise "then and there"]. She admtted he asked her about
his crews returning to work, RT I:40, 12 but she told him " [Until ny
husband cones back they were laid-off," RT 1:34,38. Lopez recalled the
latter statenent, RT I:55, and also that she told himshe did not want
anything to do wth his crew RT |1:52, and "that [his] crew had gone on
strike at least two or three tines." RT I:54.13 A though D ana Kitagawa did
not recall telling Lopez that his crew had been on strike two or three
times, and deni ed expressing any ani nus agai nst his crew RT |:21-22, |
credit Lopez on these matters . S nce Dana admtted laying off the crew
it seens nore |likely than not that she did so because she was upset about
the imnmedi atel y precedi ng events and expressed hersel f as descri bed by
Lopez.

According to Lopez, he went to see |Inoto about two or

128’ nce General (ounsel has not all eged that Respondent refused to
reinstate the crew after an unconditional offer to return, | have no need to
determne whether Lopez |) nade a wage dermand on Monday, and 2) if he did
not, whether his asking about work coul d constitute an unconditional offer
since there is no show ng that any of the crews representatives had
w thdrawn their denmand for a raise at this tine.

138’ nce there was no testinony about any incidents other than those
di scussed above, D ana Kitagawa nust have been, and | so find that she was,
referring to the incidents of My 5 and 7.

10



three tines, RT 1:56, that week to ask about work. Inoto did not offer him
any and told himthat he would have to wait until Joe cane back from
vacation. Lopez testified that on Friday, My 12, "the boss", whom! infer
is Joe Kitagawa, told him"there woul d be no nore work for [his] crew" RT
|:57. 14 It appears, and | so find, that it was Joe K tagawa who al so tol d
Lopez that the reason his crew woul d not work the corn was that "business
was in very bad shape.” RT I-.63. As aresult, starting around My 12,
Lopez began cal ling the nenbers of the crewto tell themthey had been
"laid-off", RT 1:66, and they should start to | ook for work; he al so began
to look for work for hinself. It is undisputed that Respondent called in
another crew, the Uloa crew that had not previously worked the entire corn
harvest before, RT I:65. Lopez's crewdid not work again. Justino O donez
testified that he spoke to D ana Kitagawa on My 17 to ask for work for the
crew and she told him "Not any nore. | already have ny people.” RT |:112-
11315 Based upon Joe Kitagawa' s statenent that there woul d be "no nore work
for [Lopez's] crew' and Dana Kitagawa's simlar statenent that she al ready
"had her people,” | find the crew was di scharged.

Respondent contends that Lopez's crewwas not recalled to work
because there was | ess work in the corn harvest during the 1995 season. In

support of this contention, Respondent

14Lopez testified that Joe did not say the crewwas fired, but told
him "ny crewwas not going to work the corn.” RT |:62

155 ana K taganwa did not recall naking such a statenment. RT |:33
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I ntroduced i nto evidence crewby crew summaries of its 1994/1995 corn
harvesting payrolls. These summaries show that in 1994, Respondent used
three harvest crews and that in 1995 Respondent al so used three harvest
crews. As noted above, one of the crews used in the 1995 harvest had never
previously worked an entire harvest. A though the summari es show t hat
Uloa' s crew earned a good deal |ess in 1995 than Lopez's crew earned during
1994, they also showthat Avila's crewearned slightly nore in 1995 than in
1994, and Pedroza's crew earned slightly less in 1995 than it did in 1994.
Wileit is alsotrue that total corn earnings went down in 1995, that fact
al one says not hi ng about why Respondent selected Uloa' s crewrather than
Lopez's to do the work that was avail abl e.
ANALYS S

Labor Gode Section 1152 permts agricul tural enpl oyees to engage in
concerted activities for the purpose of nutual aid or protection. Labor Code
Section 1153 (a) provides that it is an unfair |abor practice for an enpl oyer
tointerfere, restrain or coerce enpl oyees for engaging in such activities.
In this case, Lopez's crew engaged in two forns of concerted activities,
nanely, the initial wage protest on My 5th and the ensuing refusal to work
and wal kout on My 7th. Respondent does not dispute either that the crew
engaged in such activities or that Respondent had know edge of them | have
also refused to find that, in engaging in such activities, any nenbers of the

crew exceeded the protections of the Act.
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Wth, the facts of 1) concerted activity and 2) Respondent's
know edge thereof established, the remaining el enents of a violation of 1153
(a) are: that Respondent took sone formof adverse action against the
nenbers of the Lopez crewand that it did so because of the protected

activities. See, Lawence Scarrone (1981) 7 ALRB No. 31 Ohce Gener al

Qounsel nakes a sufficient showng that protected activity was a notivating,
or causal, factor in the enployer's decision, the burden of proof shifts to
the enpl oyer to showthat it woul d have taken the same action in the absence

of the protected conduct. Wicrht Line (1980) 251 NLRB 150.

So far as the adverse action el enent is concerned, Respondent has
admtted that it "laid-off" the Lopez crewon May 8, but denied that it
fired them16 | have found that Joe Kitagawa fired the crew on Friday, My
12. Proof of the causal elenent in both actions al so seens clear: so far as
the record shows, Lopez's was the preferred harvest crew and only | ost that
status after the events of May 5 and 7. Thus, the natter of timng al one
strongly supports the inference of a causal connection. Mreover, | have
credited Lopez' s testinony that D ana Kitagawa strongly expressed her

unhappi ness with the crew s

165i nce the enpl oyees refused to work in support of their wage denand,
Respondent was entitled to either hire tenporary repl acenents or pernmanent
repl acenents, the difference being that if the strikers nade an
uncondi tional offer to return to work, tenporary repl acenents woul d have to
be di scharged to nake roomfor the returning strikers. It could not |ay the
crew off and thereby signal its intention not to take themback until Joe
returned even if they nmade an unconditional offer and it coul d not di scharge
t hem
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concerted activities. As aresult, |I find that General Gounsel net her
bur den, of proof.

Accordingly, the burden shifted to Respondent to showthat it woul d
have both laid off and termnated the crewin the absence of their protected
activities. | find that Respondent failed to neet its burden. As noted
above, proof that its 1995 crews nade | ess noney, while sone proof that
there may have been | ess work avail abl e throughout the entire harvest,
does not showwhy it retained the Uloa crewin preference to the Lopez
crew Accordingly, | find that Respondent violated Labor Code section 1153
(a) inlaying off and then discharging the nenbers of the Lopez crew

RER
Pursuant to Labor (ode Section Respondent (ol den Acre Farns,
Inc, its officers, agents, |abor contractors, successors and assigns
shal | :
1. Gease and desist from
(a) Layi ng off or discharging any agricultural enpl oyee
because he or she has engaged in activity protected by section 1152 the
Act;
(b) Inanylike or related manner, interfering wth,
restraining or coercing agricultural enpl oyees in the exercise of
the rights guaranteed by section 1152 of the Act.
2. Take the follow ng affirnati ve actions whi ch are deened

necessary to effectuate the policies of the Act:

(a) Rescind the layoffs and di scharges of Juan Rangel ,
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N col as Lobatos, Esaul Verdugo Garcia, Daniel Vega, Jose Angel Aguilar,
Eduar do Gonzal ez, Horaci o Vega, Mario Ramrez, Jai ne Jauregui Gonez, Jose
Henry Garcia, Alex Arnmando Gonez, Santos A Afaro, Jose M ctor Canal es,
Justino Qdonez, Luz Rangel, Roberto Sanchez, Franci sco Vega, Ranon Rangel
and ctavio Rangel and offer themfull and imnmedi ate reinstatenent to. their
forner positions of enploynment, or if their positions no | onger exist, to
substantial |y equi val ent enpl oynent wthout prejudice to their seniority and
other rights and privil eges of enpl oynent.

(b) Nake whol e Juan Rangel, N col as Lobat os, Esaul Verdugo
Garcia, Daniel Vega, Jose Angel Aguilar, Eduardo Gonzal ez, Horaci o Vega,
Mari o Ramrez, Jai ne Jauregui Gonez, Jose Henry Garcia, A ex Arnando Gonez,
Santos A Alfaro, Jose Mictor Canal es, Justino Qdonez, Luz Rangel, Roberto
Sanchez, Franci sco Vega, Ranon Rangel and cfeavia Rangel for all |osses of
pay -and/or other economc |osses they have suffered as a result of being
laid off and discharged. Loss of pay is to be determned in accordance wth
est abl i shed Board precedent. The anount shall include interest to be

determned in the manner set forth in EW Mrritt Farns (1988) 14 ALRB No.

5.

(c) Preserve and, upon request, nmake available to the Board or
its agents for examnation and copying, all records relevant to a
determnation of the backpay and/ or nake whol e amounts due those enpl oyees
under the terns of the renedial order as determned by the Regi onal
Drector.

(d) Woon request of the Regional Drector, sign a

15



Notice Go Enpl oyees enbodyi ng the renedies ordered. After its translations
by a Board agent into all appropriate | anguages, as determned by the
Regional Director, Respondent shall reproduce sufficient copies of the

Noti ce in each | anguage for all purposes set forth in the renedial order.

(e) Mail copies of the Notice, in all appropriate | anguages,
wthin 30 days after the date of issuance of a final renedial order, to all
agricultural enpl oyees enpl oyed by Respondent at any tine fromNMy 8, 1995,
until the date of the mailing of the notice.

(f) Post, copies of the Notice, in all appropriate |anguages, in
conspi cuous pl aces on Respondent's property for 60 days, the period (s) and
pl ace (s) of posting to be determned by the Regional Drector, and exercise
due care to replace any Notice which nay be altered, defaced, covered or
r enoved.

(g) Arrange for a Board agent to distribute and read the Notice
inall appropriate languages to all of its agricultural enpl oyees on conpany
tine and property at tine(s) and place (s) to be determned by the Regi onal
Drector. Followng the readi ng, the Board agent shall be given the
.opportunity, outside the presence of supervisors and nmanagenent, to answer
any gquestions the enpl oyees may have concerning the Notice and/or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent, to all non-hourly wage
enpl oyees in order to conpensate themfor tine lost at this reading and

during the
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guest i on- and- answer peri od.

(h) Provide a copy of the Notice to each agricultural enpl oyee
hired to work for the conpany for one year follow ng the i ssuance of a final
order inthis natter.

(i) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this order, of the steps Respondent has taken
toconply wthits terns, and, continue to report periodically thereafter,

at the Regional Drector's request, until full conpliance is achieved.

DATED  June 18, 1996
M
s
THOVAS SCBEL

Chief Administrative Law Judge
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NOT CE TO AR ALLTURAL BEMPLOYEES
_ After investigating charges that were filed, inthe H Centro

Regional (fice of the Agricultural Labor Rel ations Board (ALRB? , the General
Gounsel of the ALRB issued a conplaint that alleged that we, Gl den Acre
Farns, Inc., had violated the law After a hearing at which all parties had an
opportunity to present evidence, the Board found that we did violate the | aw
by laying off and then di schar lgl ng Juan Rangel, N col as Lobatos, Esaul Verdugo
Garcia, Daniel Vega, Jose Angel Aguilar, Eduardo Gonzal ez, Horaci o Vega, Mario
Ramrez, Jai ne Jauregui Gonez, Jose Henry Garcia, A ex Armando Gonez, Sant os
A Afaro, Jose Mctor Canal es, Justino Qdonez, Luz Rangel, Roberto Sanchez,
Franci sco Vega, Ranon Rangel and Cctavi o Rangel .

The ALRB has told us to post and publish this Notice. Ve will do
what the ALRB has ordered us to do.

The Agricultural Labor Relations Act is a lawthat gives you and al |
other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. Toform join or help a |abor organi zation or
bar gai ni ng represent ati ve;

3. Tovote in a secret ballot election to decide whet her
you want a union to represent you;

4. To bargain wth your enpl oyer about your wages and worki ng
conditions through a union chcsen by a majority cf the enpl oyees
and certified, by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

VEE WLL NOT do anything in the future which forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT | ayoff or discharge, or otherw se retaliate agai nst enpl oyees
because they protest about their wages, hours or other terns and conditions of
enpl oynent .

VE WLL offer, reinstatenent to Juan Rangel, N col as Lobat os, Esaul \erdugo
Garcia, Daniel Vega, Jose Angel Aguilar, Eduardo Gonzal ez, Horacio Vega, Mrrio
Ramrez, Jai ne Jauregui Gonez, Jose Henry Garcia, A ex Armando Gonez, Sant os
A Afaro, Jose Mctor Canal es, Justino Odcnez, Luz Rangel, Roberto Sanchez,
Franci sco Vega, Ranon Rangel and Cctavi o Rangel to their forner positions of
enpl oynent, and rmake themwhol e for any | osses they suffered as a result of
our unl awful acts.

DATED. QALDEN ACRE FARVE, INC,
By.

(Represent ati ve) (Title)

|f you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. Qne office is located at 319 Véternan Avenue, H Centro, Galifornia
92243. The tel ephone nunber is (619) 232-0441.

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.
DO NOI' REMOVE CR MUTI LATE
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