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DEOQ S ON AND (REER

O January 3, 1996, Admnistrative Law Judge (ALJ) Dougl as
Gl lop issued the attached decision in this natter. Thereafter, the
Charging Party tinely filed exceptions to the ALJ's Deci sion and
Respondent filed a brief in response.

In considering the exceptions and responses of the parties in
light of the ALJ's decision, and the simlarity of a pivotal question in
this and a different case decided by the Agricultural Labor Rel ati ons Board

(ALRB or Board), Scheid M neyards and Managenent Co., Inc. (Scheid) (1995)

21 AARB No. 10), the Board invited the parties to present statenents of

position regarding the applicability of Scheid to natters herein.

The Board has considered the ALJ's decision in light of the
record, the exceptions, response brief, and suppl enental briefs of General
Gounsel , Respondent and Charging Party Uhited FarmVWrkers of Anerica, AFL-
AO (WWor Whion) and affirns the



rulings, findings and recommendations of the ALJ only to the extent
consistent herewith. As wll becone apparent bel ow we find that
Respondent viol ated section 1153 (e) and (a) of the Agricultural Labor
Rel ations Act (ALRA or Act)l when it changed established hiring practices
by engagi ng | abor contractors to provide new unit enpl oyees begi nning in
Novenber, 1994 and thereafter, wthout first affording the Uhion notice of
the proposed changes and opportunity to bargai n before i npl ementing them

The rel evant facts, briefly sunmari zed, are these. Respondent
has produced nut crops as well as stone and other fruit commodities for 30
years wWth a work force conprised solely of enpl oyees who were directly
hi red, supervised and paid by the Gonpany, including the occasional hiring
of a crew supervised by Sal vador QG uz who nornal |y worked as a crew boss
for a neighboring grower. Quz worked only during the nonth of My, when
free of his regular duties, and did so in the spring pruning of 1991, 1992
and 1993 and the spring harvest of 1992 and 1994. According to Respondent,
Quz worked directly for the Gonpany as an hourly enpl oyee, as did his crew
nenbers. He joined Respondent’'s pernanent work force as a crew forenan in
1995.

Oh May 18, 1994, for the first tine by Respondent’'s own
account, the CGonpany engaged the services of a bona fide | abor contractor

to provide tenporary enpl oyees. Approximately three

1Unl ess otherw se specified, all section references herein are to the
Galifornia Labor Code, section 1140 et seq.
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weeks |ater, on June 9, 1994, the UFWfiled a petition for certification
seeking to represent all of Respondent's field workers. The ALRB conduct ed
an el ection on June 16, 1994 and certified the UFWon August 4, 1994 as the
excl usi ve representative of all of Respondent's agricultural enpl oyees in
the Sate of Galifornia for purposes of collective bargaining. The Uhion

i nmedi ately invited Respondent to commence negotiations towards a

conpr ehensi ve col | ective bargai ni ng agreenent, submtting its initial

bar gai ni ng proposal s, including | anguage on the use of |abor contractors, in
| ate Novenber, 1994. The parties comenced negotiating i n January, 1995,
and thereafter net al nost nonthly, but wthout resolution, until the start
of the hearing in this proceeding in Cctober, 1995.

In early Cctober, 1994, Respondent again utilized | abor
contractors, admttedly wthout notice to and bargaining wth its enpl oyees'
excl usi ve representative. The WFWreacted on CGctober 11 with the filing of
an unfair labor practice charge in which it alleged that Respondent had
unilateral ly altered established recall practices, a reference to the use of
| abor contractors, in violation of section 1153(c) (discrimnation in
enpl oynent) and section 1153(e) (failure to notify and bargai n before

i npl enenting changes in terns and conditions of enpl oymant).2

%n its answer to the conplaint, Respondent admtted that its
enpl oyees visibly denonstrated their support for the UFW"since My, 1994. "
That concessi on, however, does not establish the el enent of enpl oyer
know edge necessary to find that
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Respondent testified that between certification and the hearing,
| abor contractors provi ded enpl oyees for various tasks beginning in early
Cctober, 1994 and continuing through the week of Septenber 13, 1995.

Acknow edgi ng Respondent' s concession that it never advised the Uhion that
it had engaged the contractors, either before or after they were hired, the
ALJ found that Respondent had no duty in that regard because such hirings
were consi stent wth Respondent's past practice, as denonstrated by its
hiring of tenporary enpl oyees by neans of the pre-el ecti on engagenent of a
| abor contractor in conjunction wth the occasional hiring of Guz. He
noted that although Qruz was not technically a |l abor contractor, he
operated as one insofar as he provi ded Respondent wth tenporary enpl oyees,
as did the | abor contractors.

In the event the Board were ultimately to di sagree and find
that Respondent had i ndeed eff ect uated bargai nabl e changes in practice, the
ALJ examned di fferent defenses which otherw se coul d serve to excuse
Respondent's failure to notify and bargain. He concluded that even if
Respondent had unilateral |y effectuated changes, the changes were not
unl awf ul because (1) wth regard only to the hiring of contractors for the
Qctober, 1994 appl e harvest, exigent circunstances were such that the need

to act

Respondent ' s decision to hire contractor |abor effective My 18 was nade
prior tothe tine it becane aware of the UFWs organi zational efforts.
Accordingly, we affirmthe ALJ's finding regarding an absence of evidence
necessary to make the causal connection that Respondent hired new enpl oyees
as a response to the support of its established work force for

uni oni zat i on.
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qui ckly excused the failure to notify and bargain, and (2) the subsequent
use of labor contractors was not unlawful because the Unhion had notice of
Respondent's intention in that regard, but failed to exercise its
opportunity to bargain. As wll be discussed nore fully bel ow we agree
only wth the ALJ's finding of circunstances sufficient to excuse the
failure to notify and bargain prior to hiring | abor contractors for the
appl e harvest in the week endi ng Gt ober 12, 1994.

The touchstone in cases such as this is Benne Katz, et al. v.

National Labor Relations Board (Katz) (1962) 369 US 736 [50 LRRM 2177]

whi ch hol ds that a party who changes nandatory terns and conditions of

enpl oynent w thout first notifying and affording the enpl oyees'

representati ve an opportunity to bargain engages in a per se violation of
the Act. 3 The court viewed such unilateral conduct as "so pernicious to the
col | ective-bargai ni ng process" that the statutory duty to bargai n may be
viol ated wthout a show ng of subjective bad faith as "there is no occasi on
to consider the issue of good faith if a party has refused even to
negotiate in fact [that is] 'to neet...and confer' about any nandatory

subject. (Katz, 369 US 736, 743.)%

3There shoul d be no dispute that the hiring of enpl oyees, as well as
their wages, hours and other terns and conditions of enpl oynent, conprise
nandat ory subj ects of bargai ni ng.

‘Snce a naj or issue in Katz concerned the granting of nerit
i ncreases, many enpl oyers have since argued that the case should be limted
to such issues. That notion was disposed of in The Daily News of Los
Angel es (1994) 315 NLRB 1236, 1237 [ 148 LRRM 1137] wherein the Nati onal
Labor Rel ations Board (NLRB or national board) stated that " [a] 1 though
the [US .Suprene] court's
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As explained in NNRBv. Do than Eagle. Inc. (5th dr. 1970) 434 F.2d 93 [ 75

LRRM 2531], the appropriate standard fol | ow ng Katz nerel y exam nes,
whet her a change has been inpl enented in conditions of
enpl oynent... It neither distinguishes anong the various terns and
conditions of enpl oynent on which an enpl oyer takes unil ateral
action nor does It discrimnate on the basis of the nature of a
particular unilateral act. It sinply determnes whet her a change
In any termand condition of enpl oynent has been effectuat ed,
wthout first bargaining to inpasse or agreenent, and condemms the
conduct if it has.

Kat z, however, al so sanctions a "l ongstandi ng practice"
exception whi ch holds that changes in terns and conditions of enpl oynent
need not be bargained if they are "a nere continuation of the status quo."
(369 US 736, 746} Wether a change neets this excepti on depends on the
degree of enpl oyer discretion involved. (See, e.g., Aaron Brothers . v.
NRB (9th dr. 1981) 661 F. 2d 750 [108 LRRM 3062]; Qur Lady of Lourdes
Heal th Center (1992) 306 NLRB 337 [139 LRRM 1392].) In Local 512.
Wirehouse & Gfice Wrrkers v. NNRB (9th dr. 1986) 795 F.2d 705, 711 [122

LRRM 3113] the Nnth drcuit explained that, in the Aaron Brothers case,

"we enphasi zed that the 'l ong standi ng practice exception' suggested in
Katz pl aced a heavy burden on the enpl oyer to show an absence of enpl oyer
discretion in determning the size or nature of a unilateral enpl oynent

change. "

opinion. . .suggests that the holding of Katz is limted by its facts,

i.e., the unilateral continuance of a nerit wage program neither the Board
nor the courts have given such a narrow reading to Katz i n subsequent
decisions. Thus, the Board and courts have applied Katz to enjoin

unil ateral conduct by enployers in a wde variety of contexts. . . ".
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Followng the authorities set forth above, this Board found that
the Enpl oyer in the Schei d case had inpl enented two hiring changes whi ch
coul d not be defended on the grounds that either of themwas of |ong
standing as wel |l as devoid of enpl oyer discretionintheir inplenentation in
order to be deened an autonati c extension of prior practice. Ve found first
that Scheid hired new enpl oyees locally rather than, as it had previously,
recal | ing forner enpl oyees by classification seniority. V& al so found t hat
Schei d engaged in an additional and i npermssi bl e change when it hired
enpl oyees through a | abor contractor whereas it had not done so for two
prior seasons. Due to the considerabl e exercise of discretionin the
criteria for selecting new enpl oyees as well as the manner in which they
were hired, we concluded that the Gonpany had thereby forfeited the benefit
of the Katz past practice defense.

Inlight of Katz and Scheid. therefore, the principal question
here i s whet her Respondent's post-certification hiring of enpl oyees through
| abor contractors was i mmune fromthe bargai ni ng obligati on because such
hirings were consistent wth past practice and absent discretion.

Respondent presented an array of defenses to justify its failure
to offer the Uhion notice or opportunity to bargai n before engagi ng | abor
contractors followng certification. The (onpany asserts general ly that
there was no such duty because (1) there was no change in hiring practices
as the utilization of labor contractors as a source of short-termlabor was

consi st ent
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wth past practice, (2) the Gctober, 1994 hiring of |abor contractors was a
nanagenent deci sion dictated by an energency situation in which discretion
could not be a factor, (3) the hiring of enpl oyees through | abor
contractors had no adverse inpact on pernanent enpl oyees, and (4) even
assum ng Respondent had a duty to notify the Lhion and afford it an
opportunity to bargai n before engagi ng contractors, that duty was negat ed
by the Lhion's having | earned of the hiring of contract crews from sources
ot her than Respondent and failing to act on that know edge. Al of the
def enses are discussed seriatimbelow As wll appear fromthe di scussion
which follows, we find nerit only in the first post-certification hiring of
enpl oyees through | abor contractors in Qctober of 1994 on the basis of
denonstrat ed exi gent circunstances which, in that instance only, obviated
the nornal requirenent of prior notice and bargai ni ng before inpl ementing
changes i n enpl oyees' worki ng condi ti ons.

Past practice

Respondent contends that the indirect hiring of
enpl oyees through | abor contractors was a | ong-standing practice. In
Respondent ' s own words, however, it hired a |l abor contractor to provide and
supervi se tenporary enpl oyees for the first tine just three weeks before
the representation el ecti on which gave rise to Respondent's bargai ni ng
obl i gati on.

A though the Guz crew had al so satisfied short term enpl oynent
needs, Qruz had been directly hired and pai d by Respondent, as had all of
Respondent ' s per nanent enpl oyees.
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Here, however, there is a pivotal difference with regard to enpl oyees
suppl i ed by | abor contractors. As to them Respondent neither supervised
their hiring nor their work and thus coul d not recount how t he wages t hey
recei ved or any other termand condition of their enpl oynent nay have
conpared to those of enployees directly hired, paid and supervised by the
Gonpany for simlar job duties.

In Aaron Bros. (. v. NLRB, supra. 661 F.2d 750, cited with

approval in Scheid, the court held that the existence of an establi shed
formula (i.e., a defined policy) nust be considered in addition to how | ong
an enpl oyer's practice had been in effect. (See, also, Queen Miry

Restaurants Gorp. v. NLRB (9th dr. 1977) 560 F. 2d 403 [96 LRRM 2456] (a

singl e prior wage increase coul d not establish the requisite | ong-standi ng
practice or defined policy the court requires in anal yzing the past practice
defense in unilateral change cases); NLRBv. Nello Pistoresi & Son. Inc.

(9th dr. 1974) 500 F. 2d 399 [86 LRRM 2936] (the conbi nati on of short

history and indefinite nature of the all eged past practice is fatal to the
def ense. )

Even assumng, however, that the hiring of Quz, in conjunction
wWth the sole pre-election hiring of a |abor contractor, points to a | ong
standi ng practice, the question ultinmately is whether, when hiring enpl oyees
through contractors in the rel evant post-certification period, the enpl oyer
exerci sed discretion as to, for exanple, the timng or size of such hirings.

Q, to paraphrase the court in Acne De Casting v.
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NLRB (D.C Or. 1994) 26 F.3d 162 [146 LRRM 2736], were the post -
certification hirings of enployees indirectly through |abor contractors "a
devi ati on fromaccepted prior practice and fromthe expectations of the
enpl oyees, as things stood prior to the el ecti on?"

Through a | abor contractor, Respondent hired 15 crews to work
two days and an additional crewfor one day in the My, 1994 cherry
harvest. Followng certification, one contract crewwas hired for three
days in early ctober, 1994 to harvest apples. Another contractor provided
three crews to prune and thin frommd-Novenber, 1994 through | ate January,
1995. (ontract crews were hired again in the spring of 1995 to thin and
harvest apples as well as to harvest cherries. During the sumrmer of 1995,
| abor contractors were hired to work in the week ending July 26 and for
about five weeks thereafter through the week ending August 23 . Two
contractors were hired for two days each on Septenber 12 and 13, 1995.

Respondent has not denonstrated that the use of contract crews
folloned a general plan or policy which was predictable and on that basis
could be viewed as autonatic. Rather, the "unprecedented and irregul ar
nature of the changes suggest that they were the ' product of an ad hoc
deci si on-naki ng process rather than a continuation of an established
conpany policy.'" (Aty Gab . of Qlando. Inc. v. NNRB (I1th dr. 1986)
787 F. 2d
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1475 [122 LRRM2392];° David Vaino, et al. (1988) 289 NLRB 1376 [131 LRRM
1135].°

Accordingly, under this record, and in particular in light of the
standard endorsed by the Nnth drcuit, as discussed above, Respondent has
not successfully net its burden of denonstrating that the post-certification
reliance on |labor contractors was the result of a | ong-standi ng fixed
practice devoid of discretion and based on "pre-established guidelines
enbodi ed within a policy which the conpany i ntended to continue
indefinitely." (Hyatt Gorp. v. NLRB (9th dr. 1991) 939 F. 2d 361 [ 138 LRRM
2115]; Scheid.)

Inlight of the particular facts of this case, it nay

The court observed that ty Gab changed cab rental rates at frequent
and irregular intervals over a two year period and observed that one driver
testified that the "drivers never knew what to expect." In response to dty
CGab' s contention that certain factors beyond its control necessitated the
changes, including consuner denand and the anount of fares allowed by the
city, and therefore the changes were nerely an autonati c response to these
factors, the court stated as follows: "Watever the origin of these
factors, the changes Aty Cab instituted were not the 'autonatic' changes
contenpl ated by the authority upon which it relies. In fact, the recordis
replete wth admssions that Aty CGab's response to these changes was
i nst ead based upon a del i cate and sophi sticated anal ysis of a nunber of
economc factors, such that the conpany exercised an i npermssibl e degree of
discretion for purposes of the Act." The court then concluded that "if Aty
Cab had any practice at all, it was sinply one of constant change." (dty
Gab G.Inc. supra. 787 F, .2d 1475, 1479.)

6The trial examner in that case relied on the distinction drawn by
Katz between "the sinple inplenentation of previously determned busi ness
deci sions" and the "inpl enentati on of rmanagenent deci si ons about which there
was a | arge neasure of discretion” and concl uded that since the decision was
not yet fixed, the enpl oyer was obliged to notify and offer to bargain wth
the uni on before finalizing the change.
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be useful to point out that there is nothing in the | abor | aws whi ch woul d
have precl uded Respondent fromat any tine deciding to augment its work
force in order to carry on operations. The Board only requires that once
enpl oyees are represented, the enpl oyer has an obligation to notify the
representati ve and offer to bargain about, as in this instance, the change
inhiring practices as well as the hours and wages of new enpl oyees as they
al so are subject to representation by the union. Indeed, under our Act,

all enpl oyees of the enpl oyer, whether pernmanent or tenporary, whether
hired directly or through contractors, are enpl oyees of the enpl oyer within
the single bargaining unit.

Hrings based on Exi gent d rcunstances

Respondent contends next that it engaged | abor

contractors in early Qctober, 1994 only when it becane apparent that the
Fuji apple crop would be | ost due to substantial rain danage unl ess
addi tional harvest workers were secured i medi ately and only after the
Gonpany tried wthout success to augnent existing crews. Respondent nade
no attenpt to contact the Lhion, relying on its belief that it had no duty
to do so because it was nerely exercising a nanagenent prerogative in the
runni ng of its business.

Initially, the question is whether, even when confronted by
busi ness necessity, nust an enpl oyer notify and bargain wth the union
bef ore i npl enenti ng changes in working conditions? No natter how sal utary
the enpl oyer's hiring needs nay be, it neverthel ess has a duty to notify
the uni on and
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bargai n about, any proposed changes and its failure to do so, wth limted

exception, constitutes a violation of the Act. The NLRB's decision in Awey

Bakeries, Inc. (1975) 217 NLRB 1307 [89 LRRM 1224] is particularly

instructive on that poi nt because the enpl oyer in that case, as here,
defended its changes in working conditions prinarily on nanagenent rights.
The national board said:

The argunent here seens to be that so | ong as a busi ness
change that affects conditions of enploynent is economcally
advant ageous to the enpl oyer, the statutory duty to bargain
w th the enpl oyees' representative is inapplicable. It is a
m st aken notion, and has been rejected too often to justify
precedent citation. Neither the statute nor this conpl ai nt
suggest s that the Respondent, or any enpl oyer, is not free to
di scharge people, to change their pay, to alter their

condi tions of enpl oynent for economc reasons. Al section 8
(a) (5) [correspond ngly ALRA section 1153(e)] requires, and
all this conpla nt conplains about, is that the enpl oyer is
obl i gat ed, whenever, as here, there is" an excl usi ve

bar gai ni ng agent, to discuss the proposed change with the
union. There was nothing to prevent this conpany from naking
the change when it did, and in a nanner perfectly consistent
wth the statute. Al it had to do was respond cooperatively
tothe Lhion's [request to bargain] ...and talk wth uni on
agents about the proposed change. That is all collective

bar gai ni ng i s about .

The general rule, therefore, is that when, as here, parties are
engaged in negotiations for a conprehensi ve col |l ective bargai ni ng agreenent,
an enpl oyer nust bargain to inpasse prior to inplenenting unilateral changes
in working conditions unless the unilateral action is justified by
extenuating circunstances. (Wnn-Dxie Sores, Inc. (1979) 243 NLRB 972,
974 [101 LRRM1534].) Absent circunstances whi ch coul d
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excuse uni |l ateral changes during contract negotiations, the enpl oyer has
not only an obligation to give notice and opportunity to bargai n about the
proposed changes, but, with two limted exceptions di scussed bel ow nust
refrain frominplenenting themat all "unless and until an overall inpasse
has been reached on bargai ning for the agreenent as a whol e." (Master
Wndow d eaning. Inc., d/b/a/ BottomLine Enterprises (1991) 302 NLRB 373,
374 [137 LRRM1301].) The exceptions are (1) [w hen a union, in response

to an enpl oyer's diligent and earnest efforts to engage in bargai ni ng,

Insists on continually avoi ding or del aying bargai ning (MM Bui | ding &

Hectrical Gontractors, Inc.
(1982) 262 NLRB 1472 [110 LRRM 1512] , citing to AAA Mbtor Lines, Inc.
(1974) 215 NLRB 793 [88 LRRVI 1253] and (2) when pronpt action is dictated

by extenuating circunstances (Wnn-D xi e, supra. 243 NLRB 972, 974.

That having been said, we turn nowto the case at hand i n order
to examne whether the failure to notify and bargai n bef ore engagi ng
contractors was justified on other grounds, perhaps by "extraordinary
events whi ch are 'an unforseen occurrence, having a nmaj or economc effect
[requiring] the conpany to take i medi ate action.'" (Hankins Lunber Co.
(1995) 316 NLRB 837, 838 [150 LRRM 1298], quoting from Angel i ca Heal t hcare
Servi ces (1987) 284 NLRB 844, 852-853 [125 LRRM 2832].)

In the recent case of RBE Hectronics of S D, Inc.

(1995) 320 NLRB 1, 3 [151 LRRMI 1329], the national board further
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defined extenuating circunstance as one in "in wiich tine is of the essence
and whi ch, denand[s] pronpt action.” Mreover, an enpl oyer clai mng such
an exenption has a heavy burden in denonstrating the need for pronpt

i npl enentation of the enpl oynent action and, further, nust show that the
changes were conpel | ed, were dictated by external events, were beyond the
enpl oyer's control, or were not reasonably foreseeable. (RBE H ectronics,

supra, 320 NLRB 1, 3.)7

Oh the basis of the record evi dence set forth above, and in

light of the standard set forth in RBE Hectronics, supra, we concl ude that

exi gent circunstances excused what ot herw se woul d have been a duty to
notify and bargain wth the Unhion before engagi ng | abor contractors in

Qct ober, 1994. 8 V¢ agree wth the ALJ who found no record evi dence of
simlar circunstances that even arguably coul d serve to excuse the failure

to notify and bargai n before the subsequent hiring of enpl oyees

7Fol | owi ng NLRB precedents, the Board will carefully scrutinize
unbar gai ned changes where extenuating circunstances are asserted as a
defense and w Il eval uate each case on a case by case basis and require
bargai ning to the extent that the situation permts. (Cardinal
Ostributing G. v. Agricultural Labor Relations Board (1984) 159
Cal . App. 3d 758 [205 Cal . Rotr.860].) The national board has cautioned that
"busi ness necessity" is not the equival ent of conpelling considerations
whi ch excuse bargali ning. Wre that the case, a respondent faced wth a
gl oony econonmic outl ook could take any unilateral action it w shed or
violate any of the terns of a contract which it had signed sinply because
it was being squeezed financially." (Farina Gorp. (1993) 310 NLRB 318, 321
[ 143 LRRVI 1159].)

8Manber Frick would al so note that the record reveal s no bargai nabl e
effects of the decision to utilize a labor contractor in these
Cl r cunst ances.
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t hrough | abor contractors.

Absence of harmto either enpl oyees or Lhi on

Inits third argunent, Respondent proposes that since no
per nanent enpl oyees | ost work or wages, there coul d be no change that woul d
requi re bargai ning. Respondent m sperceives the teachings of the Katz
doctrine, under which harmis not an elenent of the prina facie case. An
enpl oyer who unilaterally inpl enents changes in nandatory terns and
conditions of enpl oynent, such as hiring practices, engages in a per se
violation of the Act. Neither the enpl oyer's notivation nor the effect of
the change is relevant, as the "vice" which Katz prohibits is unilateral

nodi fications in the existing conditions of enploynent. (NLRB v. Dot han

Eagle, supra, 434 F.2d 93,98.) In such cases, General (ounsel is not

required to denonstrate that any enpl oyee was harned economcal ly by the
change as the matter of harm if any, and the extent thereof, is reserved
to the conpliance phase of the Board's bifurcated unfair |abor practice
pr ocess.

Respondent' s rel ated contention, that the Uhion has no cause to
conpl ai n because it was not adversely affected by the failure to bargain,
isequally irrelevant. As noted previously, once enpl oyees sel ected a
bargai ni ng representative, "[r]espondent coul d no | onger continue
unilaterally to exercise its discretion wth respect” to nandatory subjects

of bargaining. (Adair Sandish Gorn. (1989) 292 NLRB 890 [ 130 LRRM 1345].

The inevitable result when this principal is violated is harmto the
col | ective bargai ning process "for it is a circunvention of the
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duty to negotiate which frustrates the objectives of [the statutory duty to
bargai n] much as does a flat refusal." This is so even if the change is
beneficial to enpl oyees, because, if, for exanpl e, "an enpl oyer coul d

i ncrease i nsurance benefits at its own discretion while bargaining wth a
union for a collective bargai ning agreenent, it woul d undermne the union's
position in the eyes of its nenbers, and cause themto wonder if they really

needed a union.” (HF ynouth Loconotive VWrks (1982) 261 NLRB 595, 599 [110

LRRM 1155] .) Asimlar viewwas expressed in NLRB v. Md at chy Newspaper s
(CADC 1992) 964 F.2d 1153, 1163 {140 LRRV 2249]:

...unilateral action mnimzes the influence of organi zed bargai ni ng.
It interferes with the right of self-organization by enphasizing to
the enpl oyees that there is no necessity for a collective bargai ni ng
agent .
Respondent proposes neverthel ess that even if there was sone
harm it was "de mninus" and therefore not actionable. In Gl unbi an

Chem cal s Gonpany (1992) 307 NLRB 592 [ 140 LRRM 1311], in addressing a

simlar contention, the NNRB rejected the notion that unilateral changes are
unlawful only if they are "naterial, substantial, and significant." The
only test is whether there was a change, not the nature or scope or effect

of the change. Wiver of Rght to Bargain

Hnally, Respondent asserts that even if a notification and
bargai ning obligation existed on its part, the UAWfailed to act after being
i nforned by sources other than Respondent that new enpl oyees had been hired
through | abor contractors and thus
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deliberately wai ved any right to bargai n over the issue. Respondent
bel i eves that such independent know edge woul d serve to overcone any duty
of notification Respondent might otherw se have had.
As waiver is not lightly inferred and " [o] nly clear and
unm st akabl e | anguage w Il warrant a concl usion that wai ver was i nt ended"

(General Hectric . v. NLRB (4th dr. 1969) 414 F. 2d 918 [ 71 LRRM 2562])

, we have carefully reviewed all record evidence. There is a paucity of
evidence relevant to this natter. Wit |little there is was proffered in
the main by the Lhion's negotiator and was essentially uncontroverted. n
that basis, we find that Respondent has failed to nmake a cl ear and

unm st akabl e show ng that the UFWrelinquished its right to bargai n about
changes in existing hiring practices.

Onh Novenber 22, 1994, shortly follow ng certification, the UFW
submtted its initia bargai ning proposal s, including one concerning the
use of labor contractors, and submtted additional proposal s on May 18 and
June 20, 1995. Respondent's proposal s included | anguage on

n ll9
subcontractors/| abor contractors"™ and

9Although it appears that the proposal s were intended to address the
use of labor contractors, they refer to the contracting out of unit work
rather than the enl argenent of the bargaining unit by an infusion of new
enpl oyees suppl i ed by |abor contractors. Under the Agricul tural Labor
Rel ations Act (ALRA or Act), labor contractors are not enpl oyers. \érkers
they provide are enpl oyees of the enpl oyer who contracts for their
services. Inthis instance, all tenporary or short-termenpl oyees obtai ned
in this nanner becane Respondent's own enpl oyees and, as such, becane part
of the certified unit entitled to representation by the UFWin the sane
nanner as Respondent's pernanent year-round enpl oyees. This basic
m sconcept i on by Respondent of the
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were submtted on January 30, May 24, July 13, and Septenber 26. The parties
commenced negotiations on January 30, 1995 and stipul ated on the record that
addi tional bargaining sessions were held in 1995 on February 14, March 21,
April 4, April 18, May 26, June 20, July 13, Septenber 7, perhaps al so on
Septenber 26, and Cctober 3. (The hearing in this proceeding was hel d on
Qctober 24, 1995.) During that initial neeting, Respondent proposed to use
"subcontractors" at its discretion. |t appears, however, that the Lhion's
concern about the use of contract |abor was not fornally discussed at the
bargai ning tabl e until the March 21 neeting when the Uhi on sought
Respondent ' s position regarding the future use of contract crews. In
response, Respondent reveal ed plans to use about 10 pernanent crews and an
equal nunber of tenporary crews, but al so declared the natter not

bar gai nabl e on the grounds that it had previously used contract crews. 10 The

di stinction between acquiring enpl oyees through | abor contractors and the
contracting out of unit work to 1 ndependent enpl oyers (i.e.,
"subcontracting,” as that termis used under the national act) infused the
whol e of the bargai ning process and is denonstrated by a review of the
contract | anguage Respondent submtted on Septenber 26, 1995 under the
headi ng of "Subcontracting.” Respondent proposed that, to the extent that
it has done so in the past, the Gonpany woul d have the right to continue to
subcontract such work and, in addition, would retain "the right to
subcontract bargaining unit work that has not been previously subcontracted
out when the Gonpany determnes that it is cost efficient and in the best
interest of the Gonpany to do so and when al |l Conpany crews are working. "
The sanme proposal al so provides that workers provided by subcontractors are
not Respondent's enpl oyees.

10Sorreti ne in March, in an apparently unrelated natter, the Uhion
per suaded Respondent that pernanent enpl oyees bel i eved they were bei ng
discrimnatorily denied opportunities to work in the pruning season. To
allay their concerns, the parties devel oped a
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negoti ator quoted Respondent’'s representative as stating "we need them
[contractors], we are going to use them" The Uhion negotiator took this
response to nean Respondent was not wlling to discuss the matter further.

The June neeting represented the first post-Mrch bargai ni ng
session in which the parties agai n di scussed the use of |abor contractors,
wth the Uhion proposing a procedure for the use of |abor contractors which
apparent|ly was not acted upon. The Uhion negotiator testified further that
he coul d not recall any subsequent discussions between the parties
concerning | abor contractors. He testified that the Lhion's only response
to the Gonpany's foll owup proposal s of July 13 and Sept enber 26, 1995 was
noti ng that Respondent’'s position regarding hiring | abor contractors was
basi cal | y unchanged si nce June 20. Respondent’'s counsel stated at hearing
that Respondent has never taken the position that the parties were at
| npasse.

An enpl oyer who defends a failure or refusal to bargain on
grounds of waiver bears a heavy burden of denonstrating first that it
"formally and fully" apprised the union of its intent to take acti on which
w il effect sone change in existing enploynent terns or conditions wthin
the range of nandatory bargai ning and that the union thereafter declined an

opportunity to bargai n over

tenporary hiring procedure which permtted pernanent enpl oyees to sign up
for work by a date certain in order assure that they woul d be called for
wor k when work becane avail abl e. Wien the parties net on June 20, the Uhi on
advi sed Respondent it was satisfied that all enpl oyees who sought work in
the 1995 t hi nni ng/ har vest operations had been hired.

-20-
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the matter. YHA Inc, (1992) 307 NLRB 782 [140 LRRM 1123]; Triplex Ql
Refinery (1971) 194 NLRB 500 [ 78 LRRM 1711].) Moreover, " [n} ere suspici on
or conjecture cannot take the place of notice where notice is requi red" and
wll not be sufficient to support a finding of waiver. (Local 512, Vérehouse
& GOfice Workers v. NLRB (9th dr. 1986) 795 F. 2d 705, 711 [122 LRRM 3113]
(quoting ILGAJv. NNRB (D Cdr. 1972) 463 F.2d 907, 918 [80 LRRVI 2716].)

It follows therefore that neither plant gossip nor runors of actions
affecting enpl oyees wll substitute for fornal notice fromthe enpl oyer
setting forth wth sone specificity the nature of planned enpl oynent
actions. (NLRBv. Rapid B ndery, Inc. (2d Ar. 1961) 293 F.2d 170, 176 [48
LRRM 2658] . ) Accordingly, Respondent's threshol d defense, based on its

contention that, under the circunstances here, it had no duty to notify and
bargain prior to inplenenting the unilateral change is wholly lacking in
nerit. Respondent's only testinony with regard to negotiations was that the
Gonpany never gave the Lhion notice, either inwiting or orally, of its
reliance on | abor contractors, either before or after they were utilized.
Equal ly lacking in nerit is the inplication that, once havi ng
acqui red know edge of the use of contract |abor, the Uhion forfeited its
bargai ning rights by failing to object nore vigorously to the use of | abor
contractors. Even if the WUhion had been silent on the natter, waiver nay
not be inferred fromsilence. (Tinken Roller Bearing Go. v. NLRB (6th dr.
1963) 325 F.2d 746, 751 [54 LRRVI2785] cert. den. (1964) 376 US 971 [55
-21-
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LRRM 2878].) Moreover, "[a] union's past practice of permtting unilateral
changes. .. does not constitute a waiver of the union's right to bargai n over
such changes... as Board precedent nakes clear, a union's acqui escence in
previous unilateral conduct does not necessarily operate in futuro as a

wai ver of its statutory rights under Section 3(a)(5) [correspondingly, ALRA
section 1153 (e]. " (ER Seubner. Inc. (1993) 313 NLRB 459 [ 145 LRRM
1101], citingto NNRBv. Mller Brewng Go. (9th Ar. 1969) 408 F. 2d 12

[ 70 LRRM 2907]; QOnens-Corning H bergl ass (1987) 282 NLRB 609 [ 124 LRRM

1105].) The Nnth drcuit would agree, having held that an enpl oyer's
unilateral change in the health care benefits of its enpl oyees constit uted
a unilateral refusal to bargain despite the fact that "the parties tal ked
about” this issue. (dear Pine Mldings. Inc. v. NNRB (9th dr. 1980) 632
F.2d 721 [105 LRRVI 2132] .)

W find the authorities di scussed above controlling. The
unil ateral decision to continue using |abor contractors post-certification
was essentially nmade irrevocable prior to any notice, direct or indirect,
the Uhion nay have had of such practice and was announced as a nmatter on
which the enployer wll not bargain. (Mchigan Ladder Go. (1987) 286 N_.RB
21 [127 LRRVI1092]; Kav Fries. Inc. (1982) 265 NLRB 1077 [112 LRRVI 1377].)

As was the case here, "no genuine bargaining... can be conducted where the
deci sion has al ready been nade and i npl enented.” (N_RB v. Henry Voght
Machi nery Gonpany (6th cir. 1983) 718 F. 2d 802
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[114 LRRVI 2893], and cases cited therein.)
Goncl usi on

V¢ find that between Novenber, 1994 and Sept enber, 1995,
Respondent unilaterally changed its pre-certification nethod of hiring
enpl oyees without the requisite prior notice to the Uhion and opportunity
to bargai n before engagi ng | abor contractors and thereby breached its
obligation to bargain in violation of section 1153 (e) and (a) . It is
necessary that we fashion an appropriate renedy for the violation of the
Act .

Wien the Board finds that an enpl oyer has violated its duty to
bargain by unilaterally altering conditions of enpl oynent, we typically
order a restoration of the status quo ante running from the date of the
violation until such future tine as the parties negotiate in good faith to
agreenent or a bona fide inpasse. (NLRBv. Cauthorne (D.C dr. 1982) 691
F.2d 1023, 1025 [111 LRRM2698].) Accordingly, in order to renedy

Respondent's failure to tinely notify and bargain wth the Uhion before

i npl enenting the hiring change, and to effectuate the policies of the Act,
we shal | order Respondent to cease and desist fromsuch failure and to
rescind its policy concerning the use of |abor contractors shoul d the Union
so request. Ve shall further order Respondent to conpensate any per nanent

enpl oyees who nmay have suffered economc |oss as a result of Respondent's

-23-
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) . 11
unilateral action.

RER

By authority of Labor (Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent WIIiam
Wr nerdam individual |y and doi ng busi ness as Vér ner dam Packi ng Conpany,
its officers, agents, successors and assigns, shall:

1. Gease and desist from

(a) Failing or refusing to neet and bargai n
collectively in good faith, as defined in | abor Gode section 1155. 2(a),
upon request, wth the Uhited FarmWrkers of Anerica, AFL-A O (AW, as
the certified collective bargaining representative of Respondent's
agricul tural enpl oyees.

(b) Wnilaterally inplenenting any changes in hiring practices
or any other termand condition of enpl oynent of its agricultural enpl oyees
wthout first notifying and affording the" UrWa reasonabl e opportunity to
bargai n wi th Respondent concerni ng such changes.

(c) Inany like or related manner interfering wth, restraining
or coercing agricultural enployees in the exercise of the rights guarant eed

by section 1152 of the Agricul tural Labor

11Although the UFWurges the Board to award a bargai ni ng nakewhol e
renedy, the Board has never considered such a renedy appropriate for a
discrete unilateral change in working conditions. Rather, the bargai ni ng
nakewhol e renedy has traditional |y been reserved for situations in which
there is on the record an extensive bargai ning history so that the renedy
nay be evaluated in terns of the totality of circunstances.
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Rel ations Act (ALRA or Act).
2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Woon request of the UFW rescind the unilateral change
in hiring policy;

(b) Woon request of the UFW neet and bargain collectively in
good faith wth the Unhion as the certified exclusive collective bargai ni ng
representative of its agricultural enpl oyees concerning the changes in
hiring practices resulting fromthe use of |abor contractors to provide
tenporary enpl oyees to performbargai ning unit work.

(c) Make whol e all permanent enpl oyees who may have | ost work
they ot herw se woul d have perforned, but for the use of contract |abor,
bet ween Novenber, 1994 and Septenber, 1995, for all |osses in wages and
ot her economc | osses they nay have suffered, until such tinme as Respondent
negotiates to agreenent or inpasse wth the UFW or the UFWfails to tinely
request bargaining, plus interest to be conputed in the nanner set forth in

EWNMrritt Farns (1988) 14 ALRB Nb. 5.

(d) Preserve and, upon request, nake available to the Board or
its agents for examnation, photocopying, and otherw se copying, all payroll
records, social security paynent records, tine cards, personnel records and
reports and all other records rel evant and necessary to a determnation, by
the Regional Director, of the backpay period and the anount of backpay due
in order to nake enpl oyees whol e under the terns of this Qder.
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(e) Sgnthe attached Notice to Agricultural Enpl oyees, and,
after its translation by a Board agent into all appropriate | anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

(f) Mail copies of the attached Notice, in all appropriate
| anguages, wthin thirty days after the date of issuance of this Oder, to
all enpl oyees enpl oyed by Respondent at any tine during the period from
Novenber 1, 1994, until Cctober 31, 1995.

(g) Post copies of the attached Notice, in all
appropriate | anguages, for sixty days, in conspicuous placed onits
property, the period (s) and place (s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any copy or copies of
the Notice which nay be altered, defaced, covered, or renoved.

(h) Arrange for a Board agent to distribute and read the
attached Notice in all appropriate | anguages to the assenbl ed enpl oyees of
Respondent on conpany tine and property at tine(s) and pl ace(s) to be
determned by the Regional Drector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the
Noti ce and/or their rights under the Act. The Regional D rector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent to all
nonhour |y wage enpl oyees to conpensate themfor tine lost at this reading
and during the question-and-answer
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peri od.

(i) Notify the Regional Drector inwiting, wthinthirty
days after the date of issuance of this Oder, of the steps which have
been taken to conply wth its terns. Uoon request of the Regi onal
Drector, Respondent shall notify himor her periodically thereafter in
witing of further actions taken to conply wth the terns of this Qder,
until full conpliance is achieved.

DATED Novenber 15, 1996

MCHAE. B STAGKER Chai r nan

| VONNE RAMCS R CHARDSON Board Menber

LINDA A FR K Board Menber
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WLLI AM VARMEKDAM | ndii vi dual | 'y 22 ARB N\b. 13
and doi ng busi ness as Case Nb. 94-CE177-M, et al.
VWARMERDAM PACKI NG GOMPANNY.

(LFVY

Decision of the Acnricultural Labor Rel ati ons Board (ALRB or Boar d)

The Board found that Respondent's single pre-certification hiring of |abor
contractors was insufficient to neet the "l ong-standing past practice
excepti on” whi ch woul d have permtted Respondent to continue to hire | abor
contractors wthout prior notification and bargai ning. Mreover, the
decision to use | abor contractors was not automatic as it invol ved

consi derabl e discretion. Therefore the post-certification use of
contractors constituted a change in hiring practices which required
Respondent to notify and bargain wth the Union before again hiring
contractors. On that basis, the Board found that Respondent had violated its
duty to bargain wth the newy certified Lhion when It engaged contractors
bet ween Novenber, 1994 and Septenber, 1995. The Board, however, in
agreement wth the ALJ, excused the hiring of contractors in early Qctober,
1994 wthout prior notification and bargai ning on the grounds of "exi gent
ci rcunst ances™ which requi red Respondent to act quickly in order to attenpt
to overcone unseasonal rains which threatened an appl e harvest.

Renedy

Havi ng found that Respondent engaged in unlawful unilateral changes in
violation of the duty to bargain, the Board i nvoked the standard renedy in
such cases which will require Respondent, if the Unhion so requests, to
rescind the change in hiring policy and negotiate in good faith concerning
the hiring of tenporary enpl oyees through [abor contractors. Respondent was
al so ordered to nake whol e any pernanent enpl oyees who nay have | ost work as
aresult of the unlawful unilateral change 1 n nethod of hiring.

* *x * *x * * *x *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.



CASE SUMARY

WLLI AM WASMEBDAM) | ndii vi dual | 'y 22 ALRB N\o. 13

and doi ng busi ness as Case Nbo. 9H4-C&177-M, et al.
WABMERDAM PACKI NG GOMPAINY.

(WY

Backgr ound

\Vér ner dam Packi ng Gonpany (Respondent) is a grower of a variety of fruit
crops, including nuts, stone fruits, and apples, on several parcels in the
southern San Joaquin Valley. In My, 1994, the Lhited FarmWrkers of
Anerica, AFL-A O (U”Wor Uhi on) began organi zi ng Respondent's field

enpl oyees and, on June 9, 1994, filed a petition for an el ecti on whi ch was
held one week later, on June 16. n August 4, 1994, the Agricul tural Labor
Rel ations Board (ALRB or Board) certified the U-Was t he excl usi ve
representative of all of Respondent's agricultural enpl oyees and the Union
imedi ately invited Respondent to commence negotiations towards a

conpr ehensi ve col | ective bargai ning agreenent. |n January, 1995, and
continuing to the start of the hearing in this proceedi ng on Gt ober 24,
1995, the parties held nont hly bargai ni ng sessi ons and exchanged a series of
bar gai ni ng proposal s i ncl udi ng those addressing the hiring of |abor con-
tractors to provide tenporary enpl oyees, but wthout resol ution.

During the nonth preceding the election, for the first timeinits nearly 30
years of operations, Respondent engaged the services of a | abor contractor
to provide tenporary enpl oyees and continued this practice follow ng
certification. The UFWfiled unfair |abor practice charges in which it
alleged that the post-certification utilization of the contractors was a
change in established worki ng conditions which required Respondent to notify
and bargain wth the Uhion before inplenenting such hiring practices.

Deci sion of the Admnistrative Law Judge (ALJ)

The ALJ found that since the post-certification engagenent of |abor
contractors was consi stent wth Respondent’'s pre-certification use of
contract |abor, there was no change in established working conditions. In
the event, however, that the Board should ultimately determne otherw se,
the ALJ exam ned ot her defenses which mght be available to excuse the
hiring of contractors wthout first notifying and bargai ning wth the Uhion
and found certain defenses that woul d serve to exonerate Respondent's
actions (for exanple, he found that the UFWhad noti ce of Respondent's use
of contractors during sone point in the negotiations process, but waived its
opportunity to bargain).



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges filed in the Msalia Regional Ofice of the
Agricultural Labor Relations Board (Board) by the Uhited FarmVWWrkers of
Anerica, AFL-AQ O (URWor Uhion), the General Gounsel of the Board issued a
conpl aint which alleged that we had violated the Agricultural Labor Rel ations
Act (Act). After a hearing in which each side had a chance to present evi dence,
the Board has found that we violated the Act by changi ng sone of our hiring
policies wthout first notifying and bargaining wth the UAW as your
representative, about the hiring of new enpl oyees. The Board has told us to
post and publish this Notice, and to mail 1t to those who have worked for us
bet ween Novenber 15, 1994 and Novenber 15, 1995. Ve wll do what the Board has
ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

1. To organi ze your sel ves;

2 To form join or help a | abor organi zation or bargai ni ng
representative;

3. To vote in a secret ballot election to decide whet her you want
a union to represent you, or to end such representati on;

4 To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a bargai ning representative chosen by a
majority of the enpl oyees and certified by the Board,;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

VE WLL NOT do anything in the future which forces you to do, or stops you
fromdoing, any of the things |isted above.

VE WLL NOT nake any changes in our nethod of hiring enpl oyees wthout first
notifying the UFWand giving it an opportunity to bargai n about such changes,
i ncludi ng the use of |abor contractors to furnish tenporary enpl oyees.

VEE WLL, if the UPWrequests, rescind our policy of hiring enpl oyees through
| abor contractors until we have negotiated those policies wth the Uhion.

DATED,
WLLI AM VARVERDAM] I ndi vidual |y, and doi ng
busi ness as WARMERDAM PACKI NG (o.

By: __ _
(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
(he office is located at 711 North GCourt Street, Suite H Visalia, Gaifornia
93291-3636. The tel ephone nunber is (209) 627-0995.

DO NOI REMOVE R MUTT LATE TH S NOTI CE
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DOUAS GALLCP.  This case was heard by ne on Cctober 24, 1995, in Fresno,
Gilifornia. It is based on charges filed by the Uhited FarmVWrkers of
Anerica, AFL-A O (hereinafter Lhion) alleging that WIIiam Vérnerdam
I ndi vidual | y, and doi ng busi ness as Vér nerdam Packing (o. (herei nafter
Respondent ) has engaged i n conduct viol ating provisions of the Agricultural
Labor Relations Act (Act). The Unhion has intervened in these proceedi ngs.
The General Gounsel of the Agricultural Labor Rel ations Board (hereinafter
"ALRB' or "Board") issued a conplaint, which has been anended. 1 Prior to
the hearing, General (ounsel noved to w thdraw paragraphs 14 and 18 of the
conpl ai nt, which was partially opposed by the Lthion. A the hearing, the
unopposed portion of the requested wthdrawal was approved. The renai nder
of the allegations were severed fromthis proceedi ng, and renanded to
General Qounsel for further investigation.

Wiat renmains are allegations that Respondent viol ated section
1353 (a), (c) and (e) by unilaterally engagi hg contractors to perform
bargai ning unit work, commencing with the apple harvest in Qctober 1994.
Inits answer, Respondent denies that its conduct violated the Act, and
asserts various affirmati ve defenses. Uoon the testinony of the w tnesses,

docunent ary

“The conpl ai nt al so contai ned al | egations fromcharges filed by
the Lhion in Gase Nos. 94-CE61-M and 94- C&80-M, whi ch were resol ved
prior tothe hearing in a bilateral settlenent agreenent. A the
heari ng, General Gounsel 's unopposed notion to consolidate rel at ed
charges filed by the Lhion in Case Nos. 95-CE34-M and- 95- (&40-M
was grant ed.

2



evi dence recei ved at the heari n92 and the briefs filed by the parties, |
hereby nake the follow ng findings of fact and concl usi ons of |aw

JUR SO CT1 QN

Respondent produces various fruits and is an
agricul tural enployer wthin the neaning of 81140 (a) and (c) of the Act.
The Lhion is a | abor organi zation within the neaning of 81140 (d). The
enpl oyees who work in Respondent's field operations are agricul tural
enpl oyees w thin the neani ng of 81140 (b).3
FINDNGS OF FACT

Respondent is a sol e proprietorship owned by WIIiam Vér ner dam
who has been engaged in farmng since 1965. UWhtil 1985, Respondent farned
peaches, pluns and nectarines. Gommencing in that year, Respondent began
planting apple trees, and in 1990, cherry trees. Respondent essentially
divides its operations into two seasons: dornant pruning, which |asts
appr oxi mat el y from Novenber through February, and thi nni ng/ harvest, which

| asts approxi mately fromlate Mrch

2Feles,pondent' s notion to add two pages to its Exhibit 3, which has
been admnistratively assigned for ruling by the Executive Secretary to
the undersigned, is granted.

3Feles,pondent al so operates a packi ng shed, at which both its own and
other growers' fruit are packed. Those enpl oyees are consi dered non-
agricultural and are not affected by this decision.

4These facts are based on the parties' stipulations, the docunentary
evidence and the nostly unrebutted testinony of the w tnesses.
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through Qctober, or into Novenber. Due to the varieties of fruit produced,
seasons frequently overl ap.

Respondent has general |y hired enpl oyees on a
per nanent, year-round basis. During slack periods, Respondent apportions
the reduced hours as equal |y as possi bl e, and enpl oyees who desire nore
hours may | eave to work for other enployers. Prior to My 1994, Respondent
had not engaged | abor contractors for its field operations, but as its
wor kl oad i ncreased, had sonetines hired a crewled by Sal vador Quz, who
nornal |y worked for another grower, to work on a tenporary basis when
Respondent coul d not obtai n enough ot her enpl oyees to do the work. In
1995, Qruz and his crewwere hired permanent|y by Respondent.

In My 1994, Respondent was experiencing a huge cherry crop. At
the sane tine, thinning operations for apples and other fruit were
continuing. Respondent pronoted three enpl oyees to be crew bosses and
hired addi tional enpl oyees, including Quz's cremw Respondent's operations
were al so hindered by heavy rains during the cherry harvest. As the
resul t, Respondent engaged a contractor, who sent 16 crews to work for two
days in May 1994 (one crew worked a third day), performng tree thinning
duties. No enpl oyees were laid off during this, or subsequent periods in
whi ch Respondent has used contractors. Even wth this help, sone of the

thinning was |ate, and adversely affected the next crop. °

5Although there was hearsay evidence that the May 1994 contracting
took place after the Lhion's organi zi ng canpai gn began, there was no
evi dence show ng Respondent was aware of the
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n June 9, 1994, the Lhion filed a petition to represent
Respondent ' s agricultural enpl oyees. The Lhion won an el ection
conducted on June 16, and was certified as the col | ective bargai ning
representati ve on August 4, in Gase No. (1994) 20 ALRB No. 12.

The fall and wnter of 1994-1995 produced unprecedented rain.
This adversely affected the appl e crop, deformng nuch of it, and leaving it
subject to early decay. In the end, |ess than one-quarter of the crop could
be packed, wth the rest put to | ess profitabl e uses. Respondent first
ordered its crew bosses to take on additional workers. Wen they coul d not
neet Respondent's | abor needs, Respondent engaged one contractor whose
single crew assisted in the harvest on Cctober 7, 8, and 10, 1994, for a
total of 50 hours. Respondent did not notify the Uhion of this acti on.®

Respondent next used | abor contractors during the 1994- 1995
pruni ng season. |Its records show that one contractor provided three crews
during the period, md-Novenber 1994 to | ate-January 1995, working in excess
of SAD hours. Respondent did this because its nmaturing trees required nore
thinning than in previous years, and had to be conpl eted before pesticide

sprayi ng began. No enpl oyees were laid off as the result of this

organi zing at that tine, or engaged the contractor to retaliate General
Gounsel does not contend the May 1994 contracti ng was unl awf ul .

6Sal vador Gruz was not used at this tine, probably because his crew
was working for the other grower, although this is not directly
establ i shed by the record.



action. Again, Respondent gave no notice to the Uhion.

Respondent al so used | abor contractors for apple tree thinning
inthe spring of 1995. Respondent did this because of a heavy crop arising
frommld weather and heavy rains. The rains al so reduced the avail abl e
work days for the cherry harvest, which overlapped the appl e tree thinning.
Respondent further w shed to avoi d anot her reduced appl e crop such as that
which resulted fromthe late thinning in the previous year.

Respondent and the Uhi on had been neeting in collective
bar gai ni ng negoti ations, roughly once each nonth, commenci ng January 30,
1995 and had exchanged proposal s concerni ng the use of |abor contractors.
Respondent ' s proposal of January 30 contai ned | anguage whi ch woul d
essentially permt it to use | abor contractors any tine it chose to do so.
At a negotiating session on March 21, 1995, Tanis Ybarra, a Regi onal
Manager for the Unhion, asked Respondent's representatives i f Respondent
intended to use | abor contractors for the upcom ng thinning season
Respondent ' s attorney answered affirmatively, and expl ai ned there woul d be
10 of Respondent’'s crews, and 10 fromthe |abor contractors. A heated
exchange fol |l oned as to whet her Respondent had used contractors prior to
the Uhion's organi zi ng canpai gn, at whi ch point, Janes Mers, Respondent's
Assistant H el d Manager, stated Respondent needed the contractors and was
going to use them Ybarra assuned the subject was cl osed and di d not

pur sue



it any further at the neeting. " The parties have continued to exchange
proposal s regarding the use of |abor contractors, although little progress
has been nade in reaching agreenent. According to Ybarra, the only
significant discussion of the issue after March 21, 1995, took place at a
negoti ating session in June.

Gontractor crews began appl e tree thinning work during the week
ending Aoril 12, 1995. Atotal of three contractors were used, wth a
nunber of crews. Wile nost of these crews had | eft Respondent's fields by
June 14, two crews continued working significant hours, wth few breaks,
until |ate August.

Respondent next used contractors during the 1995 appl e harvest.
The parties stipulated that this was done because Respondent did not have
speci al appl e pi cking bags needed to avoid bruising the fruit, 8 but
Vér nerdam and Meyers testified the acti on was taken because Respondent did
not have enough enpl oyees to conpl ete the harvest in a tinely nanner. o The
Gal a appl e crop was three tines normal and other fruit was bei ng harvest ed
at the sane tine. In order to be suitable for cold storage, the appl es had

to be harvested at a specific tine.

"hi's account is based on Ybarra's testi nony, which was not directly
di sput ed by Vérnerdamor Mers.

8Feles,pondent subsequent | y purchased speci al picking bags for its own
enpl oyees. The parties stipulated that Vérnerdamwoul d have testified that
the speci al bags were needed because the appl es were harvested | ate, and
thus were nore easily subject to bruising.

9The sworn testinony of these wtnesses is credited over the parties'
stipul ation.



Based on the records, the contractor crews appear to have included the two
who began during the thinning season, a third which began in |ate My, and
several others that' started in or after early July. Al of these crews
ceased Gal a appl e harvest work in late August 1995. Respondent al so hired
new enpl oyees for the appl e harvest, until August 10, but stopped doi ng
this, because it believed work woul d soon sl acken, and did not want to have
a |l arge nunber of enpl oyees working only a few hours.

Hnally, Respondent used two | abor contractor crews for two days
each in Septenber 1995 to conplete the Ganny Smth appl e harvest.
Respondent had | ost nany enpl oyees who | eft to harvest grapes for ot her
enpl oyers, and the appl es needed to be harvested at a specific tine to be
suitabl e for cold storage.

Respondent ' s w tnesses further contended that even if additional
enpl oyees coul d have been hired during these periods, it did not have
qual i fied crew bosses to supervise them The evidence fails to discl ose
any significant differences in wages, hours or fringe benefits between the
contractor's enpl oyees and those on Respondent's payrol |, although the
contractor's enpl oyees are hired and are subject to discipline by the
contractor, rather than by Respondent. The contractors al so set the wages
and fringe benefits for their workers.

ANALYS S AND GONCLUSI ONs GF LAW

General Gounsel contends that Respondent's unil ateral

contracting actions constitute per se violations of 81353 (a) and



(e) of the Act.™

Respondent' s prinary argunent is that the decision to
engage contractors i s a nanagenent prerogative, because no unit enpl oyee was
i npacted. Respondent al so contends that the conduct was consistent wthits
past practice, the Lhion did have prior notice, and the engagenent of
contractors, even wthout notice, was excused by necessity.

The Board has repeatedly held that where an
agricultural enployer unilaterally changes its hiring practices by engagi ng
| abor contractors, it violates 81153 (a) and (e) . Tex-CGal Land Managenent,
Inc. (1982) 8 ALRB No. 85; Tex-Gal Land Managenent, Inc., et al. (1986) 12
ALRB Nbo. 26; Roberts Farns, Inc. (1987) 13 ALRB Nb. 14; Scheid M neyards and

Managenent Conpany. Inc. (1995) 21 ALRB No. 10, at ALJD pages 27-29.

Respondent cites various decisions of the National Labor Rel ations Board

(NLR3) and the courts finding that subcontracting decisions whi ch have no

i npact on unit enpl oyees, such as dimnution of unit work, do not require
prior notice or bargaining. The ALRB, however, does not require a show ng

t hat

10I\b evi dence show ng a 81353 (c) violation was produced, and said
allegations wll be di smssed.

11These cases are based on the Lhited Sates Suprene Gourt's deci si on
in F breboard Paper Products Gorp. v. NLRB (1964) 379 U S 203 [57 LRRM
2609], enforcing (1962) 138 NLRB 550 [51 LRRM 1101]. This and subsequent
cases have held that the bargaining obligation required by such deci sions
does not necessarily require an inpasse prior to inplenentation, but such
bargaining as is practical under the circunstances. See al so NLRB v. Hondo
Drilling Go. (CA5, 1976) 525 F2d 864, at page 867 [91 LRRM 2133]; District
50, Lhited Mne Wrkers of Amwerica, Local 13 942 v. NLRB (CA 5, 1966) 358
F2d 234 [61 LRRM2632],- Bruce Church. Inc. (1991) 17 ALRB Nb. 1.
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work was | ost by virtue of the contracting decision, since the change still
affects terns and conditions of enpl oynent for unit nenbers. Tex-Cal Land

Managenent, Inc. (1982) 8 ALRB Nb. 85; A bert Valdora. Inc., et al. (1984)

10 ALRB Nb. 3, at ALJD pages 5-14. In responding to simlar argunents
regardi ng adverse inpact made in Tex-Cal, the Board stat ed:

Respondent fails to recogni ze that a unilateral change of

an enpl oyer's hiring or subcontracting practice affects

the terns and conditions of enploynent of the bargaining

unit enpl oyees, regardl ess of whether bargai ning unit

nenbers were actual |y displaced or suffered | oss of

enpl oyment or di mni shed i ncone as a result of the

change.

Pursuant to section 1140.4(c) of the Act, Respondent is the
enpl oyer of the enpl oyees of |abor contractors it engages to provide
agricultural work. Those enpl oyees are nenbers of the bargai ning unit
whi | e so enpl oyed, and the nanner in which they are hired and di sci pli ned,
as well as who determnes their wages, hours and fringe benefits all
constitute nmandatory subjects of bargaining. As the collective bargai ni ng
representative of these enpl oyees, the Lhionis entitled to notice of the
use of contractors, soit may fulfill its statutory duty to represent them
Thus, there is a fundanental difference between the inpact of
subcontracting out unit work, discussed in the NLRB and rel ated court
cases, and the addition of unit nmenbers, which is the statutory result of
engagi ng contractors under the Act. Therefore, even though the record fails
to establish an adverse inpact on the non-contractor unit enpl oyees, if
Respondent ' s actions are not excused on other grounds, they did inpact the

10



contractors' enpl oyees as nenbers of the unit.

There renai ns, however, the issue of whether the actions taken
by Respondent commenci ng in Qctober 1994 constituted a change in practice.
It is well established that an enployer is not obligated to give notice or
the opportunity to bargai n concerning practices which existed prior to the
conduct conpl ai ned of . 1> sam Andrews’ Sons (1985) 11 ALR3 Nb. 14; Sunnyside
Nurseries (1980) 6 ALRB No. 52, at ALJD pages 22-24; Haddon QO aftsnen. |nc.
(1989) 297 NLRB 462 [ 133 LRRM 1081]. This is true even where the conpl ai ned-

of practice began shortly before the arrival of the union. Care Arbul ance,

Inc. (1981) 255 NLRB 417, at page 422 (witten warnings) [107 LRRM 1043].

The record herein establishes that Respondent, prior to the

Lhion's certification, had used its own permanent enpl oyees first, but when
it could not hire enough additional enpl oyees and/ or supervisors to tinely
conpl ete its operations, hired the Quz crewon a tenporary basis. In the
one instance where these neasures failed to satisfy Respondent's nmanpower
requi renents, it had engaged a | abor contractor. General Counsel and the
Lhion contend that this history is insufficient to establish a past
practice. Nevertheless, it is clear that Respondent had historically used
the Quz crewon a short-termbasis, or the |abor contractor, rather than

hiring additional enpl oyees and

12 . . .
This does not nean that a union condones unil ateral changes nerely
by failing to object to a related previous change of which it had
know edge. In the context of this case, the issue is whet her Respondent
changed its practice fromwhat existed prior to the Lhion's certification.

11



foramen on a short-termbasis. It is also noted that Respondent's past
practice, wth the exception of Quz and his crew, was not to hire

enpl oyees on a tenporary basis, and while Q-uz was technically not a
contractor, Respondent used himin an al nost identical fashion. Unhder
these circunstances, it is concluded that the use of contractors after the
Lhion's certification did not constitute a new practice, but the
continuation of one that al ready exi sted.

Both the Board and the NLRB permt sone alterations in pre-
exi sting practices, wthout finding a change in practice. The issue is
whet her the practice, as continued, has been so altered in quantity and
kind as to becone a new practice. SamAndrews' Sons, supra; Qutboard
Marine Gorp. (1992) 307 NLRB 1333, at pages 1338-1339 [ 140 LRRM 1265];
Wibash Transforner Gorp. (1974) 215 NLRB 546, at page 547 [88 LRRM 1511];
Rust raft Broadcasting of New York, Inc. (1976) 225 NLRB 327 [92 LRRM
1576]; UNC Nucl ear Industries (1984) 268 NLRB 841, at pages 847-848 [ 115
LRRM 1111]; Care Anbul ance, Inc., supra. A though Respondent used | abor

contractors for different job functions after the Uhion's certification,
they primarily related to the apple crop. It is also notable that the work
was not perforned at a new | ocation or on a new product. Mst significant,
however, is that the contractor enpl oyees were used, as previously, where
Respondent coul d not supply enough of its own [ abor and/or supervision to
performthe tasks. Accordingly, it is concluded that the use of |abor

contractors after

12



certification did not so alter tiie kind of pre-existing practice to the
poi nt of establishing a new practi ce.

The use of labor contractors for the Qctober 1994 appl e har vest
and for the 1995 Ganny Smth appl e harvest resenbl e the pre-certification
use of a contractor for tree thinning duties in scope, although the specific
type of work perforned was different. The other instances of contracting
were clearly greater in scope than the My 1994 tree thinning. Wether the
expanded scope of Respondent's use of |abor contractors was so great as to
create a new practice presents a cl ose issue. Bin sone respects, this case
resenbl es the NLRB' s decisions in Hwet Gorp. (1972) 197 NLR3 471 [80 LRRM
1555], enforced (CA 7, 1974) 495 F2d 1375 [86 LRRM 2572] and Dani el
Gonstruction . (1977) 229 NLRB 93 [95 LRRM 1442]. In both cases, the NLRB

found the expanded use of subcontractors constituted changes in practice
requi ring notice and bargai ning. In those cases, however, the | ater
subcontracting resulted in layoffs, failures to recall and/or the
reassi gnnent of job duties of unit enpl oyees. The subcontracting in the
N_RB cases al so took place in the context of other serious unfair |abor
practices, and the subcontracting itself was al so found retaliatory.

Wi | e Respondent nay have approached i npermssibly expanding its

prior practice, it is concluded it did not do so.

13Thi s assunes that the NLRB test of "quantity and ki nd" can be read
inthe disjunctive, so as to permt the finding of a violation where the
contracting is simlar in kind, but not in quantity.
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A though nore | abor contractor enpl oyees worked for |onger periods of tine,
they were still clearly tenporary workers hired for specific duties. The

| ongest period any crew worked in Respondent's operations was | ess than
five nonths, and portions of those periods involved only a few hours weekly
per worker. To neet its |abor requirenents, even assumng Respondent woul d
have been able to hire enough enpl oyees and supervisors directly,

Respondent woul d have changed its general policy of not hiring enpl oyees on
a tenporary basis. See Qutboard Marine Gorp., supra;, Puerto R co Tel ephone
. v. NNRB (CA 1, 1966) 359 F2d 983, at page 988 [62 LRRM 2069]. Unhder

these circunstances, it is concluded that Respondent did not so change its
past practice as to require notice or bargai ning. Accordingly, the

conplaint wll be di smssed.

ALTERNATI VE ANALYS S AND GONCLUS ONS

Shoul d Respondent’ s conduct be determined to constitute a change
in practice, it becones necessary to examne Respondent’'s ot her defenses.
Hrst, there is the issue of whether the Lhion was given notice and the
opportunity to bargain for any of the decisions to engage | abor
contractors. dearly, no notice was gi ven concerni ng the Qct ober 1994
appl e harvest and the 1994-1995 pruni ng season. The Lhion, however, becane
awar e that Respondent was using | abor contractor enpl oyees by Cctober 10,
1994, the date it served the charge in Gase No. 94-CE177-M. As noted
above, on January 30, 1995, the Enpl oyer proposed using contractors when it

felt they were needed, and the Lhion was told

14



contractors woul d be engaged for the tree thinning season in collective
bargai ning on March 21, 1995. A that neeting, Mers further inforned the
Lhion that Respondent needed the contractors, and woul d use them

It is concluded that the Uhion, by the tine contractor enpl oyees
began tree thinning work on April 12, 1995, had anpl e notice that Respondent
Intended to engage | abor contractors for its operations, at |east when it
was unable to neet its staffing denmands by hiring additi onal enpl oyees and
supervisors. It knew Respondent had done this before, and intended to
continue the practice. Wiile general negotiations on the issue of
contracting wll not suffice for notice and the opportunity to bargain
speci fic instances of contracting, this is one factor considered in
determni ng whether a unilateral change has taken pl ace. Vésti nghouse

Hectric Gorp., (1965) 153 NLRB 443, at page 448 [59 LRRM 1355] cf. Dani el

Gonstruction ., supra. The ALRB has held that a bargai ni ng proposal

covering the new practice nay, under certain circunstances, constitute

notice thereof. Bruce Church. Inc. (1991) 17 ARB No. 1. Wiile five days'

prior notice was found insufficient in H breboard Paper Products Corp. v.

NLRB (1964) 379 U 'S 203 [57 LRRVI2609], enforcing (1962) 138 NLRB 550 [51

LRRM 1101], the Whion in this case was advi sed of the planned use of
contractors for tree thinning 22 days before the work began, and had the
ot her infornati on concerning Respondent’'s use of contractors set forth
above. Uhder these circunstances, it is concluded that the Uhi on had

sufficient noti ce of the use of
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contractor enpl oyees for the 1995 tree thinning season, and
thereafter.

General ounsel and the Unhion, neverthel ess, contend that
Irrespective of notice, the Uhion was not afforded the opportunity to
negoti ate, based on Respondent's intransigent position. Indeed, in |ight
of Respondent's prior use of |abor contractors wthout notice and Mers'
statenent that Respondent was going to continue using them it is arguable

that Respondent presented the Lhion wth a fait acconpli not subject to

negotiations. There is no evidence, however, that had the Uhion pursued
the issue further at the tine, Respondent woul d have refused to negotiate
the matter, and in fact, when the Unhion brought up the subject later in
negotiations, there were further discussions. That Respondent has taken a
hard stand on its position, initself, does not establish a refusal to
bargai n. Therefore, assumng Respondent's use of |abor contractors did
anount to a change in policy, those allegations coomencing wth the
engagenent of contractors for the 1995 tree thinning season woul d be
di sm ssed based on adequat e notice and the opportunity to bargain.
Respondent al so contends the use of contractors was excused by
ci rcunstances beyond its control. "Necessity" nmay excuse a failure to
gi ve advance notice of a change in terns of enploynent. The defense of
"necessity," however, does not nean economc advantage. Rather, it permts
an enpl oyer to act in exigent circunstances threatening its business,

where there i s
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insufficient tine to notify the collective bargai ning representati ve.

Exi gent circunstances do not necessarily suspend all bargai ni ng
requirenents. Rather, notice and bargaining are still required to the
extent possible. Joe Macrgio, Inc., et al. (1982) 8 ALRB No. 72, at pages
25- 32.

The Board examnes this defense on a case-by-case basis. I1n one
case, the use of labor contractors in a strike situation wthout notice was
permtted, where a | abor shortage threatened the enpl oyer's crop, and the

probl emwas not reasonably foreseeable. Charles Ml ovich (1983) 9 ALRB No,

64, at ALJD pages 24-27. The use of the |labor contractor for a brief period
during the Cctober 1994 appl e harvest will be excused by this defense,

i nasnuch as that action was undertaken to save crops, wth little
opportunity to give notice to the Uhion. A though Respondent, unlike the

enpl oyer in Charles Malovich. did 'not give the Lhion notice of its action

after it was taken, little if any bargai ning coul d have taken pl ace, given
the short duration of the contractor's presence.

O the other hand, the necessity defense is not sustained as to
the other post-certification uses of labor contractors. The circunstances
| eadi ng to those uses were far nore foreseeable, and it is questionabl e
whet her any of -t hemrepresent ed exi gent circunstances precl udi ng prior
notice to the Lhion. In any event, Respondent had anple tine to give the
Lhion notice after those contracting deci sions were nade (other than the use

of a contractor for the 1995 Ganny Smth appl e harvest).
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Thus, the exigent circunstances, to the extent they existed, would not, in
those i nstances, have prevented such notice at a tine whi ch woul d have
still permtted negotiations.

GRDER

The conplaint is dismssed inits entirety.

Dated: January 3, 1996

110015 T 0 Jod).

Adm ni strative Law Judge
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	In light of the particular facts of this case, it may
	ORDER


