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Charging Party.

ERRATUM

The first sentence of the first conpl ete paragraph on page 9
of the above-capti oned deci sion was i nconpl ete and shoul d read as fol | ows:
In the instant case, the NNRB Regional Drector ruled that
Geravan was a commer ci al enpl oyer based on the Eer cent age of
out si de produce packed in Gerawan's shed, and the years for
whi ch he anal yzed the data (1989 through 1992) included the year
when the all eged unfair |abor practices herein were coomtted
(1992) .
Renove pages 9 and 10 of the Decision and Qder which are
copi ed back- to-back and substitute the attached pages in their place.

DATED  Septenber 12, 1995

MCHAE. B STGKER Chai r nan
| VONNE RAMCS R CHARDSON  Menber

LINDA A FR OGS Menber



its progeny. Thus, while this Board has jurisdiction to determne its
jurisdiction, where a claimof preenption is raised, it nust be
addressed. If preenption is found, then this Board may not proceed any
further and the matter nust be raised wth the NNRB. (International
Longshor enen' s Associ ation, AFL-QOv. Davis (1986) 476 U S 380 [ 106
S Q. 1904].)

In the instant case, the NLRB Regional Director ruled that
Geravwan was a conmerci al enpl oyer based on the percentage of outside
produce packed in Gerawan's shed, and the years for which he anal yzed the
data (1989 through 1992) included the year when the all eged unfair | abor
practices herein were coomtted (1992). There i s no suggestion in the
NLRB Regional Orector's decision that the outside growers whom he found
to be independent of Gerawan (Gerdts, Boos and Véstern Ag) were ever part
of Gerawan's enterprise. The Regional D rector discussed the separate
ownership history of the three conpanies, found that they have been
separat el y nanaged and have not shared enpl oyees, nai ntai ned t hensel ves
as separate entities wth separate lines of credit, have farned property
separate fromthat of Gerawan famly nenbers and have had the option of
utilizing other packers and have done so.

Thus, it is clear fromthese findings that, in the NNRB s
view Gerawan packs a regul ar amount of fruit fromindependent growers
not part of any Gerawan integrated enterprise. Uhder Cansco, this
establ i shes that the packing shed is a commercial operation and,
therefore, the shed enpl oyees are under the jurisdiction of the NLRB.

Due to the nature of the
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proceedi ng before the NLRB, the finding that the packing shed is a
commercial operation is prospective in nature, i.e., it is operative
only as of the date of the hearing. Neverthel ess, given that fact that
the Regional Drector's findings covered a period including 1992, it is
certain that the NLRB woul d reach the sane conclusion if the status of
the packi ng shed in 1992 were squarely placed in issue before it. Under
exi sting constructions of Garnon, such circunstances result inthis
Board bei ng preenpt ed.

Lhtil such tine that Gongress anends the NLRA or the NLRB
reverses its current direction, disputes such as the one in the instant
case Wil be left to the NLRB to resol ve.

RER

As expl ai ned above, the findings contained in the decision of
the NNRB in Gerawan Farming, Inc. Case No. 32-RM 700 require the
conclusion that the Board is preenpted fromproceeding to adjudicate the
nerits of the unfair labor practice allegations in the instant case. On
this basis, Case No. 92-CE&38-M is hereby D SM SSED
DATED  Septenber |, 1995

MGHEL B. STAKER (hai r nan

| VONNE RAMCS R CHARDSON  Menber
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