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DEA S| ON AND CRDER
O May 18, 1995, Admnistrative Law Judge (ALJ) Barbara D

Mbore issued the attached Decision in this natter. Thereafter, the
Charging Party tinely filed exceptions to the ALJ's Deci sion and
Respondent filed a brief in response.

The Agricultural Labor Relations Board has considered the
record and the ALJ's Decision in light of the exceptions and briefs of the
parties and has decided to affirmthe ALJ's rulings, findings, and
concl usi ons, and to adopt her recommendation that the allegations in the
conpl ai nt be di sm ssed.

CROER
Pursuant to Section 1160.3 of the Agricultural. Labor Rel ations
Act (Galifornia Labor Gode section 1140 et seq.), the Agricul tural Labor

Rel ati ons Board finds that the conpl ai nt
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herein should be, and it hereby is, dismssed inits entirety.

DATED  August 17, 1995

MCHAEL B. STCKER Chai rnan

| VONNE RAMCS R CHARDSON,  Menber

LINDA A PR CK Menber

21 AARB N 5 - 2-



CASE SUMVARY

DArigo Brothers Conpany 21 ARB No. 5
of Galifornia (URFW Case Nos. 93- CE 60- SAL
94- CE- 2- SAL

Decision of the Admnistrative Law Judge

The ALJ concl uded that Respondent had not, as alleged, violated the Act
by di schargi ng an enpl oyee who had been active in union and ot her
concerted activities. Athough the ALJ found that General (ounsel had
establ i shed that the enpl oyee had engaged in such activities, with
Respondent ' s know edge, she al so found that the termnation was dictated
by Respondent's policy governing di scharges for a series of unexcused
absences. Therefore, as the ALJ found, Respondent woul d have di scharged
t he enpl oyee even in the absence of is having engaged in any activity
protected by the Act.

Decision of the Agricultural Labor Rel ations Board

The Board affirned the rulings, findings and concl usions of the ALJ and
ordered that the conplaint be dismssed inits entirety.

This Case Summary i s furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.
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BARBARA D MOCRE, Admini strative Law Judge: This case was
heard by ne on March 7, 8 and 9, 1995, in Salinas, CGalifornia. It arises out
of a conplaint based on a char gel filed by the Unhited FarmWrkers Uhion
("UPW or "Whion") wth the Salinas regional office of the Agricultural
Labor Relations Board ("ALRB' or "Board") alleging that Respondent, D Arrigo
Brothers Go. of CGalifornia ("Respondent,” "Conpany,” or "D Arrigo") viol ated
sections 1153(a) and (c) by discrimnatorily discharging one of its
enpl oyees, Rodol fo Garcia, because he engaged in union activity. Respondent
clains it discharged hi mbecause under Conpany policy enpl oyees are
automatically termnated if they receive five warning notices in a
consecutive six nonth period, which M. Garcia did.

Uoon the entire record, including ny observations of the
W tnesses, and after careful consideration, of Respondent's and General
QGounsel ' s briefs, | nmake the follow ng findings of fact and concl usi ons of
| aw

[. HNJINS G- FACT

DArigois aGlifornia corporation wth its

YThe charge was tinely served and was consolidated wth charge nunber
94-CE2-SAL by order of the Board s Executive Secretary on Qctober 21,
1994. After the first day of the hearing, General (ounsel determned that
he could not prove a prina facie case on charge nunber 94-CE 2-SAL.
Pursuant to
Title 8 Glifornia GCode of Regulations section 20222 (b), the General
Gounsel requested leave to wthdraw the first amended consolidated
conpl aint, which added the allegations of charge nunber 94-CE2-SAL, and
to reinstate the original conplaint and to anend paragraph 6 of the
original to identify managers QCooper and Mnaserro as Joel and Jim
respectively. The UFWjoined in General Counsel's request. | granted the

rgquegs[3 , and the hearing proceeded on the original conplaint dated April
13, 1994.



princi pal place of business in Salinas, California, and is an agricul tural
enpl oyer within the neaning of sections 1140.4 (c) . The UFWis a | abor
organi zation wthin the neani ng of section 1140.4(f), and Rodol fo Garcia is
an agricultural enpl oyee wthin the neaning of section 1140. 4(b).

M. Rodol fo Garcia has worked at D Arrigo since Qctober 12,
1984, as a broccoli cutter. |In the 1992 and 1993 broccoli seasons, he
worked in the crew of forenman Roberto Pizana. He was di scharged by M.
P zana on Septenber 1, 1993, after receiving a warni ng notice fromRP zana
for having mssed work that day.

Lhion Activity and Enpl oyer Know edge of Such Activity

M. Garcia did not beconme active in the Uniion until 1990 or
1991 when he was el ected as the UPWcrew representative and al so as a
nenber of the UFWranch commttee for negotiations wth D Arrigo.
Thereafter, he always wore a UFWbutton on his cap at work. (I1: 93-96.)2

Both M. P zana and M. John Snell, D Arrigo's | abor rel ations
nmanager, knew Garcia hel d these positions. (1:80; 129-130.) M. Snel
inplied Garcia was not especially active, saying he recal |l ed seeing Garci a
at only one negotiating session. |t is apparent, however, that M. Garcia

was wel | -known to Respondent.

>The citation is to the official hearing transcript wth the ronan
nuneral referring to the vol une and the arabi c nunbers referring to the
page nunbers. Hereafter such citations wll be in the sane fornat. |
construe footnote 7 in Respondent's brief as a notion to correct the
transcript, and the transcript is hereby corrected as reflected in the
revised transcript issued by the court reporter.
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He attended four of the four or five sessions held in 1992, and his nane is
on the bottomof several letters regarding negotiations fromthe Uhion to
the Conpany or its attorney indicating he was sent copies. (11:105,

General Qounsel's Exhibit nunbers | (a) -(d) , and 10 -18.)3

In addition to his invol venent in negotiations, M. Grcia was
al so wel | -known for his activities as the UFWrepresentative for his crew
O a nunber of occasions, he brought conplaints to various supervisors and
nmanagers. Hs foreman, Roberto R zana, who issued all of the warning
notices to M. Garcia, was especially anare of M. Garcia s role as crew
representative.

The conpl aints, sone involving refusals of the crewto work
until they were resolved, were initially directed to M. Pizana who often
had to request action fromhis supervisor, M. Pedro Santiago, or higher
nmanagenent. Additionally, M. P zana was naned in a charge filed wth the
ALRB by the UFWbecause he ceased providing production records for the crew
to M. Garcia. Moreover, M. P zana was reprinanded by his supervisor for

having given Garcia the records in the first pl ace.

Protest re Forenan Ganboa

In Novenber 1991, as a result of ongoing conpl aints by

3her eafter, General (ounsel's and Respondent's exhibits wll be
identified as G2X or RX nunber, respectively.

“As with negotiations, Snell sought to downplay sonewhat, Garcia' s
role in these incidents and Respondent’'s know edge of his activity.



the wonen in Forenan David Ganboa' s crew, M. Garcia called a short work
st oppage by denandi ng of Ganboa that they be allowed to talk to John Snel |.
(11:38,96.) Ganboa called M. Santiago to the field, and Garcia descri bed
the crew s probl ens and asked if Santiago coul d renove Ganboa as forenan.
(11:100.) M. Santiago did not have that authority and so called M. Snell.
Snell cane to the field where M. Garcia told himthe wonen had concer ns
they wanted Snell to hear. M. Snell listened to the wonen and said he
woul d have hi s supervisor, Joel Cooper, speak to themat the end of the day.
(11:38-40, 98- 100.)

The crewreturned to work after a stoppage of sone 15 to 20
mnutes and met wth M. CGooper at the end of the day. The probl emwas
resol ved when he told the crewthat there were only a coupl e of weeks |eft
in the season and next season the crew woul d nost |ikely have a new
foreman. (I1:100-102.)The next season, 1992, R zana becane forenan.
(11:103.) It was not uncommon for crew forenen to change fromseason to
season, but, in viewof Cooper's coments, it is reasonable to concl ude
that the conplaints at | east somewhat influenced the change.

Sept enber 1992 Request to Resune Negoti ati ons

In Septenber 1992, Garcia inforned foreman Pizana that the
crewwanted himto call Ji mMnaserro, executive vice-president of D Arrigo,
so they could talk to himbecause they wanted the Conpany to resune
negotiations wth the Uhion. (1:138,11:117-118.) H zana had to contact his
supervisor, M. Santiago, who cane to the field and spoke to Garci a.

Santiago told Garcia, who was working when Santiago arrived, that



the crew should not stop work to wait for Manaserro but that Manaserro
woul d cone to the field later.

Wien Manaserro arrived, the entire crew stopped
working and cane up to him He asked what they wanted, and Garcia told him
they wanted a date set for negotiations to resune. Then, nost of the crew
echoed what Garcia had said. (11:120-121.)

Manaserro told Garcia to convey to Qustavo Ronero of the UFW
that the Conpany woul d have a negotiating session the fol | ow ng week.

Garci a asked why Manaserro didn't just send a FAXto that effect to the
UFW but Manaserro replied it would work just as well for Garcia to convey
the nessage. (I1:121-122.) The entire conversation wth Mnaserro took
about 20 m nut es.

(11:122.)

After this conversation, a negotiation session was hel d, but
then no further dates were set. So, later that sanme nonth, Garcia, Efren
Friday (another nenber of the ranch coomttee) , and sone ot her peopl e went
tothe DATrigo office, where Garcia put a letter in the suggestion box
requesting weekly negoti ation sessions wth suggested dates included. As
they were |l eaving, foreman R zana cane in. He asked if they were
conpl ai ni ng about himand stated if they were it was unnecessary because he
was going to leave the crew (11:122-124.)

The Production Records

At sone point, P zana began supplying the crew s daily
production records to Garcia. Both Garcia and Efren Friday testified about

an i ncident when Garcia acted as crew spokesper son
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conpl aining that the crew had not been properly paid. (I1:42-43.-124-
126.)

ne day in Qctober 1992, Garcia noted the crew was not paid
for about 300 boxes, and he brought this to Pizana s attention.
(11:42;125.) Pizana either called Santiago to the field or waited until he
arrived and then told himabout Garcia's conplaint. P zana then told
Garcia that the error had al ready been found and corrected. (1:95, 137-
138;11:124-126 .)

P zana also told Garcia that Santiago had forbidden himto
continue giving the records to Garcia who then said he wanted to talk to
Santiago. Santiago cane to the field, and Garcia and about 4 other workers
told Santiago they wanted to continue to get the reports. (I1:126-128.)
Santiago said they coul d not have them because they were using the
forenan's mstakes agai nst the conpany. (11:44-46/128.) However, @Grcia
also testified that Santiago told themthey could get the infornation they
wanted fromthe [oader. (1d.)

Garcia contacted Qustavo Fonero at the UFWabout the natter.
The UFWfiled a charge protesting D Arrigo's refusal to continue to supply
the docunents and specifically namng P zana. Snell acknow edged know ng
about the charge and al so acknow edged that P zana was reprinanded for
havi ng provided the records to Garcia in the first place. (1:97-100.)

Later |ncidents

The charge regarding the docunents was filed near the end of
the 1992 season, and, thereafter, according to Garcia, Pizana' s attitude

toward himchanged. Previously, it had been
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fairly cordial, but R zana-began to pressure Garcia to do a perfect
job, and his manner of talking to Garcia was not as cordial as
before. (11:131.)

An exanpl e of pressure, according to Garcia, was
P zana assigning Garcia to make boxes rather than his usual job of cutting
broccoli. This occurred in approxi nately June of 1993. (I1:141.) It was
the first tine in Garcia' s eight years at DArigo that this had happened.
(I'1:142.) S nce he was not used to the work, he had troubl e keepi ng up.

Hs co-worker and fell ow ranch coormttee nenber Eren Friday
confirned Garcia's testinony that it was unusual for a cutter such as
Garcia to be assigned to nmake boxes because there were ot hers who usual |y
had that task. (11:50-51.) He also confirned that Garcia had troubl e
keepi ng up and was slow ng the crew s production, so Friday told P zana he
woul d help Garcia, but Pizana told Friday to go back to his work that this
was a natter between Pizana and Garcia. (I11:51.)

Friday further testified he was on the broccol i
nmachi ne and heard Santiago tell crew nenber Conrado Rodriguez that he woul d
not rest until he "got rid of this 'Chavista,' referring to Garcia."”
(1'1:52-54.) Both P zana and Rodriguez deni ed such a conversation ever
occurred. | credit them

Rodriguez was especially credible in his denial.
A though he acted as a forenan for one day in each of the 1992 and 1993
seasons, there was no evidence of a particular bias in favor of D Arrigo

nor agai nst Garcia or the UFW Further, his deneanor
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was credible. Additionally, |I find it unlikely Pizana woul d have nade such
anincrimnating statenent in front of Friday who was on the URWnegoti ati ng
commttee and had just conpl ai ned about Garcia' s treatnent.

In March 1993, Pizana laid off Manuel Madrigal, a co-worker in
Garcia's crew M. Garcia conplained to Pizana that it was unfair for him
to have laid off Madrigal who had worked the precedi ng season whil e
retai ning a young, |ess experienced worKker. ° P zana did not respond.
Madrigal was rehired sonetine after filing an unfair |abor practice charge.
(11:131-132.)

The Vérni ng Notices

M. Garcia received five warning notices for absences wthin
six nonths. Two Gonpany policies are relevant to this issue: the absence
policy and the bus policy.

A though there were no witten pol-icies, the Conpany had
speci fic procedures an enpl oyee nust followif he or she were going to be
absent fromwork. Generally, the enpl oyee was required to obtai n advance
permssion fromthe foreman. |If not possible, i.e. in the event of an
unexpect ed absence, the enpl oyee was required to tel ephone the forenan
before the start of work. Foreman Pizana had his own phone nunber with an
answering machine, and if he did not answer, the enpl oyee was instructed by

t he

% n its brief, Respondent argues that Garcia s conplaint does not
constitute concerted activity. To the contrary, although Garcia did not
testify that he specifically told Pizana that he was speaking in his
capacity as crew representative, that is the logical inference given
Garcia s previous activities. As such, the conduct was concert ed.



nessage on the phone to | eave a nessage including a phone nunber where he
or she coul d be reached. (1:133.) Wen the enpl oyee returned to work, he or
she was required to bring a nedi cal excuse or other appropriate
justification for the absence.

Dependi ng on the reason for the absence, it mght be excused
or unexcused. The nost common exanpl e of an unexpected absence whi ch woul d
be excused if the enpl oyee tel ephoned before work and provided
docunent ati on upon returning to work is unexpected illness. (1:22-13.)
Car troubl e was not an excused absence. (1:23; 205.)

For the first two unexcused absences in a consecutive siX
nont h period, Gonpany policy called for witten warnings. The third and
fourth such absences wthin the six nonths called for a 3 day and 5 day
suspensi on, respectively. The fifth such absence results in termnation.
M. Snell testified that al though he had discretion to not termnate an
enpl oyee, he did not believe he had ever failed to fire a worker who
reached this stage of the disciplinary process. (1:17-19.) No contrary
evi dence was i ntroduced.

The first warning notice wthin the six nonths
precedi ng his di scharge occurred in March 1993 when M. Garcia was absent
w thout permssion. He did not give foreman R zana a reason for the
absence and was therefore given a warning (G2X 20) which he read and
signed. Neither M. Garcia nor the General Gounsel contend this warning
noti ce was unjustifi ed.

h Monday and Tuesday April 26 and 27, 1993,
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M. Garcia was absent w thout having received permssion fromhis forenan.
Wien he returned to work on April 28, Garcia told foreman P zana that he
had | eft a recorded nessage on the 24 hour tel ephone recorder before the
start of his shift on April 26 that he woul d be absent. He testified his
nessage said he "had things to do at the Uhited FarmWrkers." (I1:138)
P zana responded that there was no nessage when he |istened to the tape.

M. Garcia was absent because he was hel pi ng the UFWor gani ze
transportation to the funeral of Gesar Chavez who had di ed the precedi ng
Friday. There is no evidence whether M. Garcia coul d have asked per m ssi on
on Saturday when he was at work or on Sunday either by speaking to P zana
or by | eaving a nessage on the recorder wth a tel ephone nunber for P zana
to contact him (It wll be recalled that the nessage on P zana' s recorder
instructed the caller to | eave a nunber where the caller ,could be
reached.) Wen Garcia returned to work, he did not tell P zana why he had
been absent, nor did be bring any docunentation justifying his absence
wthout prior permssion. (111:23.)

In conformty wth Gonpany policy, P zana gave hima warning
notice for the absence on April 26 and a 3 day suspension for the one on
April 27. Garciaread the first notice (GQX 20) when he received it. He
signed but did not read the suspension notice (GQX 21) until later that day
because he was so upset about getting it.

O August 2, 1993, Garcia had anot her unexcused absence.

He did not | eave a nessage on the recorder or obtain
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permssion in advance. He acknow edged that when he returned to work he
did not give P zana a reason for his absence al though he knew he needed to
do so since he had not received advance permssion to be off. (111:23, 50)
He testified he failed to do so because he was upset because one of his
sisters had died.

The next day, Pizana issued a 5 day suspension notice (GCX 22)
to Garcia since this was his 4th warning for an unexcused absence w thin
six nonths. He asked A zana why he was bei ng suspended for 5 days, and
P zana replied it was because he had received 4 warnings wthin 6 nonths
and al so told himthat one nore ticket would |l ead to termnation.
(1'11:23,26.) Faced wth this suspension, Garcia still did not give R zana
a reason for the absence. (I11:23)

Garcia naintained he did not know the Conpany rul es regardi ng
absences, and thus did not know why -he was bei ng suspended. (I11:23)
However, he had known when he was suspended for 3 days in April that it was
because he had received 3 warnings for unexcused absences in 6 nonths.
(111:22) He al so acknow edged he had been suspended at | east once before
for mssing work. (I11:46)

Even though he testified he did not know the Gonpany poli cies
regardi ng absences, Garcia acknow edged he knew that if he were absent
w thout prior permssion he needed to | eave a nessage on P zana' s recorder
before work and to bring proof the absence was justified when he returned
to work or else he woul d receive a warning. (11:138-139,-111:50) 1 find

it inprobable he
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di d not know about the progressive penalties for absences given the nunber
of years he had worked for the conpany, the fact that he admttedly knew
the rul e about three day suspensions, had been suspended previously for
mssing work, and that he was a UFWcrew representative. In any event,
Garcia knew after the second suspension that one nore unexcused absence
would result in termnation.

Garcia received his final notice on Septenber 1, 1993, when he
did not arrive at the parking lot until after the bus he was required to
take to the field had left. He mssed the bus by only a few nonents
because M. Friday, who drove M. Garcia to work, had car troubl e.

D Arigo had a strict policy that workers nust ride the
assigned bus to the field. They could not come to the field on their own
If they mssed the bus even if they could arrive at the field before work
was to start. Nor could they ride a different crews bus. The conpany
also had a strict policy that the crew forenen who drove the buses were not
allowed to wait for workers or to pick themup anywhere except in the
parking | ot.

(n two occasions in 1993, M. Fzana did not followthis
policy. Qnce, he waited a few nonents in the ot for a woman who told
everyone she was related to supervisor Santiago. n another occasion, he
pi cked up a wonan and the person she drove to work when they were in the
shop area by the parking lot. The woman at the shop was a UFW
representative for the wonen's crew, but there is no evi dence whet her

P zana knew t hi s.
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The Septenber 1, 1993 Termnation

Early in the nmorning, M. Garcia went to the personnel office
to speak to M. Snell. M. Garcia conpl ained about the two notices he
recei ved when he was absent in April because of arranging transportation to
Cesar (havez' funeral and about the warning he has just received. He asked
Snell "to give hima chance,” and Snell said he would review Garcia's file
and get back to Garcia later that day.

Snel | asked Garcia why he had not conpl ai ned about the
warni ng and suspension in April at that tine rather than waiting so | ong.
Garcia had no real answer. (I:77)

According to Snell, he spoke to P zana about the
absences in April. Pizana reported that Garcia had not recei ved advance
permssion, that there was no nessage on the recorder and that Garcia had
not brought any docunentation -justifying the absence when he came back to
work. (1:83.) This "infornation conflicted wth Garcia's statenent to
Snell that norning that he had | eft a nessage on the recorder on April 26
bef ore wor k.

After talking to Pizana, Snell determned that Garcia shoul d
be termnated. In assessing the propriety of the discipline, he weighed
the fact that Garcia had not previously objected as one woul d expect if he
bel i eved the discipline were unwarranted and that Garcia had not provided
proper docunentation that the absence shoul d be excused.

P zana' s testinony does not corroborate Snell's in one

inportant way. According to Pizana, he told Snell there was an
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enpl oyee who shoul d be term nated because of the nunber of warnings the
worker had for the sane reason. Snell told P zana to deal wth the
enpl oyee and did not ask who the enpl oyee was. (1:154) It was only when
P zana tel ephoned Garcia that Snell knew who t he worker was. 6 (1'1:153-154)
If PPzana is credited, it neans Snell's testinony that he
asked Pi zana about Garcia's absences is inaccurate. As between the two, |
found Snell a nore reliable witness. Moreover, P zana testified at one
point that they tal ked for about ten mnutes about Garcia which seens
unlikely if the conversation consisted only of what P zana rel ayed at the
heari ng.
Snel | was determned to let the termnation stand and tol d
forenan P zana to informGrcia Later that day or evening, B zana

tel ephoned Garcia and tol d hi mhe was termnat ed.

ANALYS S AND GONCLUSI ONS

In cases of discrimnation in enpl oynent under Labor

®n zana's testinony on the issue taken as a whole indicates this is
what he communi cated to Snel | al t hough when asked what he specifically told
Snell, he testified he told hi mthe worker had four warnings. (I:153-154.)

"Thi s particular testinony is not credible, and, overall, P zana was
not very credible. He repeatedly contradicted hinself or testified he could
not recall. Snell's testinony is narked by some inconsistencies, e.g. he
testified he could not recall if P zana or anyone had tol d himabout Garcia
before Garcia came in on Septenber 1, but later testified he did not have
Garcia's file when Garcia came to see him and did not know he had
sufficient warnings to be fired but told Garcia he was in trouble or things
were serious because he "assuned" the situation was serious sinply because
Garcia had conme to see him (1:75 79-80.) Nonetheless, he was generally
credible that he did check the warnings to determne they appeared
war r ant ed.
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Gode section 1153(c) and (a), General (ounsel has the initial burden of
establishing a prina facie case sufficient to support an inference chat
union activity was a notivating factor in the enpl oyer's action which is
alleged to constitute a violation of the Act. General Gounsel nust show
by a preponderance of the evidence that: (1) the alleged discrimnatee
engaged in activity in support of the union; (2) the enpl oyer had know edge
of such conduct; and (3) there was a causal rel ationship between the

enpl oyee's protected activity and the enpl oyer's adverse action (in this

i nstance the discharge of M. Garcia).

Wiere it is clear that the enployer's asserted reasons for its
actions can be viewed as wholly lacking in nerit, i.e., pretextual, the
presentation of General (ounsel's prina facie case is in itself sufficient
to establish a violation of the Act. In 1980, the National Labor Rel ations
Board (NLRB-- or national board) acknow edged that in certain cases, in
whi ch the record evi dence disclosed an unlawful as well as a |lawful cause
for the enployer's actions, the classic or traditional pretext case
anal ysis proved unsatisfactory, and decided that such cases shoul d not
depend solely on the General Counsel's prina facie showing. In order to
devi se a standard approach for what cane to be characterized as "dual -
notive" cases, the NLRB nodified the traditional discrimnation analysis.
Thus, in Wight Line ADvision of Wiaht Line, Inc.,(Wight Line) (1980)
251 NLRB 1083 [105 LRRM 1169], enf'd (Istdr. 1981) 662 F.2d 899 [108 LRRV
2513], cert, den. (1982) 453 U S 989 [109 LRRM 2779], as approved in
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NLRB v. Transportation Managenent Corp. (1983) 462 U S 393 [113 LRRV

2857], the national board established the follow ng two-part test of
causation in all cases of discrimnation which involve enpl oyer notivation:

Frst, we shall require that the General

Qounsel nmake a prina facie show ng sufficient

to support the inference that protected

conduct was a 'notivating factor' in the

enpl oyer's decision. Qnce this is

establ i shed, the burden wll shift to the

enpl oyer to denonstrate that the sane action

woul d have taken pl ace even in the absence of

the protected conduct. (Wight Line, supra.

at p. 1089.)

In this case, Respondent admts know edge of
M. Grcia s union activity although I have found that M. Snell sought to
downpl ay the extent of it. In determning the casual connection, it is
usual | y necessary to consider circunstantial evidence. Acritical factor
Istimng. Here, M. Garcia acted as a nenber of the ranch coomttee and a
UFWcrew representati ve presenti ng worker's grievances to nmanagenent on
several occasions. There was no incident of Unhion or other protected
concerted activity near intinme to his discharge. He attended negoti ati ons
in 1992 but not in 1993. There were no work stoppages in 1993 or ot her
I nst ances where he presented enpl oyees' grievances other that his protest
regarding the layoff of M. Mdrigal which was not nearly as significant a
protest as those that occurred in 1992.

General (ounsel argues that forenan P zana began to treat M.

Garcia differently near the end of the 1992 season after
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the incident involving the production docunents for which P zana was
repri manded and which resulted in a charge namng M. R zana being fil ed
with the Board. Nbothing occurred in 1992 between the tine the charge was
filed and the end of the season, and the only support for this contention
in 1993 is the one incident where P zana required Garcia to nake boxes.

The warni ng and suspension for the April 1993 absences are
not persuasi ve evi dence because even if Garcia did | eave a nessage, the
fact remains the discipline was warranted because Garcia did not tell
P zana when he returned why he had been absent and did not bring the
necessary docunentation for his absences when he returned. Mreover, there
is areal question whether the reason for Garcia s absence woul d have been
sufficient to be excused fromwork. General CGounsel has not shown that
ot her workers w th unexcused absences were treated differently and not
gi ven war ni ngs.

Smlarly, Gneral Gounsel pointed to only two
i nstances over nany nonths in the two broccoli seasons when P zana was
Garcia' s forenman when P zana pi cked up workers al though they were not at
the bus stop on tinme. In those instances, the workers were at or right by
the ot when the bus stopped or waited for themwhereas Pizana never saw
Garcia since he did not arrive until after the bus left. So the incidents
are not conparabl e. Moreover, in one instance, the worker was thought to be
a relative of Pizana' s supervisor which provides a notive for Pizana' s

conduct which has nothing to do with protected activity. Thus, at
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nost, there is one instance where Pizana picked up two workers who were not
at the lot on tine.® The one incident is not suffici ently significant to
support a finding that Garcia was discri mnated agai nst because of his
protected activity.

The severity of the discipline and | ack of
investigation are factors to consider in assessing notive. dAving fal se,
i nconsi stent or changi ng reasons for the adverse action nmay be indicative of
enpl oyer noti ve.

Here, there i s sone inconsistency between R zana' s account and

Snell's as to what occurred on the day of Garcia' s termnation.
Additionally, Snell's testinony about the events on the day Garcia was
termnated was narked by sone evasi veness and i nconsi stency fromwhich
evi dence of an inproper notive nmay be inferred.

Based on the foregoi ng, General (ounsel has
established a prina facie case of inproper notive, but it is rebutted by the
fact that each of the warnings was justified under Conpany policy, o and
there i s no persuasive evidence that Garcia was treated differently from
other workers in simlar circunstances based on his Union or protected

concerted activity.

8There is no evidence whether Pizana knew one of those workers was
affiliated wth the UAW so | do not discount this incident on that basis.

9G‘alrc:i a had a pattern of being absent and giving his Foreman no reason
and failing to bring proper justification so Snell would have been
reasonable in relying on R zana's account that Garcia had not left a
nessage and, in any event, the April 1993 warnings were justified because
Garcia failed to bring in docunentation of the reason for his absence.
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| conclude that Respondent woul d have di scharged Garcia even in the

absence of his protected conduct. Consequently, | recomrend that the

charge be di sm ssed.

Dated: May 18, 1995

Golae i) St

BARBARA D MOORE,
Admni strative Law Judge
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