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DEQ S ON AND GREER

O July 19, 1995, follow ng an evidentiary hearing,
Admni strative Law Judge (ALJ) Barbara DL Mbore issued the attached
Deci si on and Recormended O der in this natter. |In her Decision, the ALJ
found that Sun Gl d, Inc. (Sun Qld or Respondent) had viol ated section
1153 (a) and (c) of the Agricultural Labor Relations Act (ALRA or Act) by
di schargi ng three enpl oyees and by failing to recall a group of enpl oyees
for the 1994 harvest season.

Thereafter, Sun Gld tinely filed exceptions and a supporting
brief, and General (ounsel filed areply brief. The Agricultural Labor
Rel ati ons Board (ALRB or Board) has considered the record and. the ALJ's
Decision in light of the exceptions and briefs of the parties and has
decided to affirmthe rulings, findings and concl usions of the ALJ except
to the extent they are inconsistent herewth, and to adopt her

Recormended O der, as nodifi ed.



Backgr ound

Sun Qldis adate farmng operati on owned by Hernan Castro
and his brother Hren CGastro. Respondent's date farmng operations are
seasonal. During the tine period relevant to this case, it enpl oyed
“pal neros" and general |aborers for a variety of tasks. Pal neros
general ly worked on the tallest trees, wth |adders of 48 and 56 feet.
General |aborers worked wth shorter |adders on the shorter trees.
Certain pal neros, as well as sone general |aborers, worked using
nachi nes--ei ther cranes wth buckets or forklifts wth platforns.

Pal neros were paid a piece rate equival ent to about $10.00 to $12. 00 per
hour. General |aborers were paid $5.00 to $7.00 per hour.

In Novenber or Decenber 1993, Sun Gl d decided to nechani ze
its operation as nuch as possible by using cranes rather than | adders for
all work inthe tall trees. The decision to nechanize and use general
| aborers instead of pal neros was based on nmanagenent's belief that using
cranes wth general |aborers woul d be cheaper, safer, faster, and nore
efficient than using pal neros wth | adders.

Sun Gl d's nanagenent was al so concer ned about probl ens caused
by pal neros during the 1993 harvest. Prior to the 1993 harvest season
Respondent inforned the pal neros of its decision to incorporate their
annual ten percent bonus and $60.00 per nonth rent allowance into their
weekl y paychecks through an increase in piece rates. During the 1993
harvest, a problemarose wth pal neros dunpi ng fronds and ot her trash

into the bins
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they filled wth dates. This practice inflated the bins' weight, the
basi s upon whi ch Respondent and the pal neros were paid. The practice
caused conpl aints fromthe packi ng house and ranch owners who ended up
paying for the trash mxed in wth the dates.

As aresult of this conduct, Respondent laid off its |adder
pal neros after only three weeks and conpl et ed t he harvest using nachi nes
wth general laborers.1 In Decenber 1993, Respondent traded sone
equi pnent for one crane and took steps to purchase another. There were
sone probl ens wth the cranes breaki ng down, but Respondent used cranes
progressively nore in its operations. Respondent conpleted the 1994
harvest using cranes and general |aborers, as well as four pal neros who
had previously worked wth the cranes. No | adder pal neros worked for the
renai nder of the season. In 1995 Respondent did not use any cranes or

pal neros because it had given up all of its ranches with tall trees .

O scharge of M cente Espejel, Santiago Espejel and Mariano Espej el

Because they were dissatisfied wth their working conditions
and the changes Respondent had rmade' in their pay, nost of the |adder
pal neros went to the offices of the Lhited FarmVWrkers of Anerica, AFL-

A O (UFWor Lhion) on Mirch 21, 199472

! Respondent' s managenent reasoned that general |aborers, besides
bei ng | ess expensi ve to use, woul d not have the sane incentive to dunp
fronds into the bins since they were paid an hourly rate rather than a
pi ece rate based on the contents of the bins.

2Nl dates herein refer to 1994 unl ess otherw se specifi ed.
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The follow ng day, nost of the pal neros gathered together at the Tuffli
Ranch to di scuss various conplaints they wanted to present to owner
Hernan Gastro. Al but tw or three were wearing union buttons or other
insignia. After Castro arrived and asked why they were not working,
Vi cente Espejel spoke up, voicing the workers' conplai nts about wages,
the poor condition of the | adders, and the unevenness of the ground
around the trees, which nade it difficult to nove the heavy | adders. He
al so asked why the pal neros were getting | ess harvest work each year.
Several other pal neros al so spoke, but Espejel was the nost vocal. After
listening to Castro' s responses, the pal neros returned to work.

Later that sane day, Castro decided to di scharge M cente
Espej el and his two brothers Santiago and Mariano. Castro testified that
he decided to termnate Mcente in part because he was upset wth himfor
naking his requests after Castro had done hi ma nunber of "favors."
Castro testified that he had permtted M cente to borrow noney from
Respondent once or twice, $200.00 at atine. H had hired Micente's
brot hers because M cente had asked himto give themjobs, although they
were not very experienced in date farmng. GCastro becane nore angry and
upset as tine went by, and he decided to discharge Vicente and his
brothers that night. H went to~ their house, picked up their |adders,
and left the three brothers' paychecks wth Mariano. He told Mariano he
woul dn't need t hem anynore, because he was going to do the rest of the

work on the ranch wth the nachi nes.
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The ALJ found that Castro admtted y di scharged M cente
Espej el because he conpl ai ned about worki ng conditions and asked for a
rai se. Because Espejel voiced his conplaints and requested the rai se on
behal f of hinself and the other pal neros, the ALJ concluded that Castro
had di scharged Espejel for protected concerted activity in violation of
section 1153(a) of the Act. The ALJ further concluded that Castro had
di schar ged Espej el because instead of comng to Castro individually, he
did so as part of a group who had gone to the UFW (Consequently, she
concl uded that the di scharge al so viol ated section 1153(c) of the Act.

The ALJ al so concl uded that Respondent viol ated sections
1153(a) and (c) of the Act by discharging Santiago and Mari ano Espej el
because she considered their discharge to be the direct result of
Micente's unlawful discharge. She did not credit Gastro' s expl anation
that he fired Vicente's brothers because he believed they were
i nexperienced and woul d not be able to do the work properly w thout
M cente' s supervi si on.

W affirmthe ALJ's finding that Respondent coomtted an i ndependent
violation of section 1153(a) of the Act by discharging Vi cente Espejel.
By Castro's own admssion, Mcente' s discharge was directly related to
his "protected concerted activity in voicing the pal neros' conpl aints at
the March 22 neeting. As the ALJ found, the concerted activity at issue
herein clearly is protected by section 1152 of the Act. The fact that

Castro may have had sone personal reasons for being
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particularly angry at Espejel for speaking out as he did cannot serve to
excuse his adverse action agai nst Espejel for exercising his statutory
rights. Rather, it sinply denonstrates one reason (besides Espejel’s
promnent role as spokesperson at the neeting) why Castro was noti vated
to take adverse action agai nst Espejel but not the other pal neros. A
violation of the statute was proven since it is clear that in the absence
of his protected concerted activity Espej el woul d not have been
di scharged. (Wight Line, ADvision of Wight Line, Inc. (1980) 251 N.RB
1083 [ 105 LRRM 1169], enf'd (1st dr. 1981) 662 F.2d 899 [ 108 LRRVI 2513],
cert. den. (1982) 455 U S 989 [109 LRRM 2779].)

V¢ al so uphol d the ALJ's concl usi on that Respondent's
di scharge of Mcente's brothers Santiago and Mariano Espejel violated
section 1153(a) of the Act. The ALJ's refusal to credit Castro's claim
that the two brothers were too inexperienced to be able to work properly
w thout M cente's guidance is reasonably based on the evidence. Mriano
had been wth Sun Gl d since Novenber 1993 and had prior experience as a
pal nero el sewhere. Santiago started wth Sun Gold in March 1993 and
therefore had approxi nately one year's experience when he was di scharged.
Thus, the evidence supports the finding that Castro's notivation for
di scharging the brothers was Micente's protected concerted activity
rather than the cl ained i nexperience of the brothers.

S nce Castro admtted that he di scharged the two brothers
because he fired Vicente, the cases cited i n Respondent’s exceptions

brief regarding di scharge of relatives of
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an enpl oyee who engages in protected activity are inapposite. |In George
Lucas and Sons (1978) 4 ALRB Nb. 86, the Board upheld an ALJ' s hol di ng
that an enpl oyee, her nother and her sister were not unlawfully laid of f
after the enpl oyee spoke at a neeting. S nce the case held that none of
the three enpl oyees' layoffs was unlaw ully notivated, the case has no
rel evance here.

In Lightening Farns (1986) 12 ALRB Nb. 7, the Board hel d t hat
the nere fact that a clainant was related to a discri mnatee was not
enough by itself to support a finding that the relative s | ayof f
constituted a violation. However, the Board noted that a famli al
rel ati onship woul d support a finding of discrimnation where the
rel ati onship between the discrimnatees and wth their enpl oyer is such
that tolay off one discrimnatee is to lay off the famly nenber. It is
clear that there was such a connection between the three brothers in this
case, since Santiago and Mariano were hired to work at the sane ranch as
Micente at his request. Applying a Wight Line analysis here, we find
that in the absence of Vicente's protected concerted activity, his
brot hers woul d not have been di scharged. Accordingly, we uphold the ALJ's
concl usi on that Respondent viol ated section 1153(a) of the Act by
di scharging Vi cente, Santiago and Miriano Espejel .3

* Having found that Respondent engaged in an i ndependent vi ol ation
of section 1153(a) of the Act by termnating enpl oyees because they
engaged in concerted activities wthin the neani ng of section 1152, we
wll order Respondent to offer themreinstatenent and conpensate themfor
wages and any ot her economc | osses resulting fromthe unl awful di scharge.
S nce the

(continued...)
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Respondent excepts to a provision in the ALJ's
recommended renedi al order because it believes that backpay for the
Espejel s should be limted to five days. V¢ disagree wth Respondent.
The ALJ discredited Castro's testinony that he had al ready planned to
replace all three of themin just a fewdays wth nachines. Gastro
testified that other pal neros continued to work after March 22 in the
pol l'ini zation, tie-down and wap seasons. Sone pal neros wth crane
experi ence worked during the 1994 harvest season. S nce the Espejels
were unlawful |y di scharged, they are entitled to be offered rei nstat enent
totheir forner positions, or if their positions no |onger exist, to
substantial ly equi val ent positions. Wat jobs exist and what jobs the
discrimnatees are qualified for are nmatters to be determned during
conpl i ance proceedi ngs.

Failure to Recall Pal neros for the 1994 Harvest

Respondent di sconti nued usi ng pal neros for the 1993 harvest
and finished the harvest wth general |aborers, who worked not from
cranes but fromforklifts wth baskets. It is undisputed that in
Novenber or Decenber 1993 Respondent deci ded to nechani ze t he busi ness as
much as possi bl e, and that nechani zi ng the operation nakes it |ess
expensi ve, safer and nore efficient than using the pal neros wth | adders.

The initial

3. .. continued)
renedy for discrimnation in violation of section 1153(a) is the sane as
for discrimnation in violation of section 1153(c), and thus woul d be
cunul ative, we need not reach the question as to whether, as found by the
ALJ, the enployees' union activity was an additional notivating factor
for their di scharge.
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deci sion to nechani ze was made prior to any union or protected concerted
activity anong the pal neros.

Al of the pal neros (other than the Espejels) continued to
work during the renai nder of the pollinization season after the March 22
neeting, as well as during the tie-down and wap seasons that followed.
Between the end of the wap season in Septenber 1993 and the begi nni ng of
the harvest in ctober 1994, sone of the pal neros (including seven of the
al l eged discrimnatees) cane to ask Castro whether he would recall them
for the 1994 harvest season. He told themthat the harvest would all be
done wth the cranes and general |aborers. He said that he had recall ed
four pal neros for the 1994 harvest, all of whomhad worked for him
previously on the cranes and had just conpl eted the wap season worki ng
on the cranes.

Al four of the pal neros recalled for the 1994 harvest had
attended the March 22 neeting with Castro.* No new pal neros were hired
for the season.

The ALJ concluded that the failure to recall virtually all of
the pal neros for the 1994 harvest violated sections 1153(a) and (c) of
the Act. She found that Respondent had fal sely used the justification of
nechani zation in the harvest to conceal its true unlawful notivation, and
that Respondent gave fal se and i nconsi stent reasons to the pal neros

regarding their

“ Gastro's father-in-law Ignacio Vargas, was one of the four. He
was laid off a fewweeks | ater because he was not needed, and Castro
thought the other three pal neros were better, nore efficient workers.

21 ARB No. 14 9.



rehire. As for Respondent’'s assertion that it was nore cost effective to
use general laborers, the ALJ believed that in the 1993 harvest general

| aborers and pal neros were pai d the sane, °and found no evidence that it
was necessary to change this practice in 1994. She found t hat

Respondent ' s acqui sition of the Sun Valley crane in Decenber, and its
execution of a |lease/option at the sane tine, supported its clamthat it
I ntended to nechani ze for nondi scrimnatory reasons. However, not taking
possession until March, right after the protest, indicated to her 'that
Respondent had accel erated its nechani zati on programfor discrimnatory

r easons.

The ALJ did not find a violation for the continued refusal to
rehire the pal neros in 1995. She reasoned that Sun Gl d no | onger had
any ranches wth very tall trees, and General Gounsel had not established
that the remai ning ranches had trees that were assigned to the pal neros
in the past.

VW find that the record does not support the ALJ's finding of
an 1153(a) and (c) violation for the failure to recall the pal neros for
the 1994 harvest. The ALJ's anal ysis was heavily influenced by her

mstaken belief that all enpl oyees were

> This belief is based on the ALJ's incorrect finding that in the
1993 harvest, "all workers were paid two cents per pound of dates
picked.” (ALJ Decision, p. 6.) The portion of Lee sborne's testinony
to which the ALJ is referring actual |y states than when Respondent was
customfarmng for certain |landowners, it would bill the | andowner two
cents per pound on the net weight of dates as stated by the packi ng
house. (Tr: 564-566.) The testinony is not referring to enpl oyee wage
rates. Testinony el sewhere indicated that pal neros were always paid a
pi ece rate which equated to $10 to $12 per hour, while general |aborers
were always paid an hourly rate of $5 to $7.
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paid the sane in the 1993 harvest. Anot her factor whi ch persuades us that
no violation occurred is the issue of timng. Al of the pal neros who
wore uni on buttons and spoke up at the March 22 neeting wth Castro were
recal l ed for several successive seasons after that neeting. |If
Respondent wanted to rid itself of union activists, there was no reason
towait until the Novenber 1994 harvest season to do so. Further, two of
the pal neros retained for the 1994 harvest were at |east sonewhat active
uni on supporters. Thus, because of nechani zati on Respondent had only
four pal nero positions open, and hal f those positions were filled by
uni on supporters. This suggests that Respondent was differentiating
bet ween the pal neros on the basis of their skills and experience wth the
cranes rather than their union activity.
Further, the evidence does not support the ALJ's finding that
Respondent "accel erated" its nechani zati on programin response to the
March protest. Gastro's accountant Lee Gsborne began telling himin
Novenber 1993 (four nonths before the pal neros' protest neeting) that
overall the use of cranes with general |aborers woul d be | ess expensive
than using pal neros wth | adders. The testinony of both nen supports a
finding that they genuinely believed that nechanizi ng the Conpany's
oper ati ons woul d make themsafer, faster, nore efficient and | ess costly.
Ve find that rather than accelerating the nechanization
program Respondent proceeded at a nornal, step-by-step pace. |n Decenber

1993 the Gonpany traded a large tractor and a disk to
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Sun Valley inreturn for a crane. (Sun Gl d had previously | eased cranes
but had not owned any.) Sun Qld also paid a deposit to Budget Grane in
Decenber 1993 toward the purchase of a second crane. The crane purchased
fromSun Vall ey operated during the January 1994 det horni ng season, but
then broke down and was in the shop for repairs for two and a half to
three nonths. Wiile the Sun Vall ey crane was being repaired, the Conpany
| eased a different crane fromSun Valley. The crane from Budget was
delivered in March 1994, but Respondent was never able to get it running.
The Sun Valley crane was finally repaired and back in service during the
| ast week of March 1994. It was then used at the Mecca Ranch for the
pollinization of the tall trees. Nothing in this described process of

pur chase, repair, and use of cranes reasonably suggests that Respondent
accel erated nechani zation of its operations in response to the March 22
neet i ng.

W also find that Gastro did not give fal se and i nconsi st ent
reasons to the palneros for not rehiring them Castro knew that sone of
the pal neros had sabotaged the 1993 harvest by dunping trash in the bins
after learning their conpensation was to be changed. He was
under st andabl y concerned that if he told the pal neros i n advance that he
would be hiring only a few of themfor the 1994 harvest, they mght not
performthe date wap work properly. Thus, he had good reason to be

cautious in how he answered their inquiries about the harvest work.
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Gonsideration of all the factors concerning this allegation
indicates the | ack of a violation. Thus, there was no overt expression of
anti-union aninus by Gastro or any other nanagenent person. LUhion
activity increased after the March 22 neeting but the pal neros conti nued
wor ki ng through several seasons, wth no one being di scharged or ot herw se
discrimnated against. Ganes and forklifts staffed by general |aborers
were used al nost exclusively in the 1994 harvest, and the decision to dp
so was wel | justified by cost savings.  the four pal neros recall ed for
the 1994 harvest, two had engaged in union activity, none were new
enpl oyees, all had experience working wth cranes, and all had j ust
conpl eted the date wap season.

V¢ find that Respondent nodified the nmanner in which it. had
her et of ore managed date production and that it did so for valid economc
reasons. Accordingly, we find that the elimnation of pal meros was not
discrimnatorily notivated, but was the result of justifiable business
decisions. (n that basis, we are conpell ed to disavowthe ALJ's contrary
finding.°
The Renedy

Respondent argues that even if violations of laware found in
this case, areinstatenent order is not appropriate. Al pal mero positions
were elimnated at the end' of the 1994 harvest, and no pal neros were used

by the Gonpany in 1995. S nce

®t is not necessary to overrul e any deneanor-based credibility
resolutions in order to find that no violation was established. Mbst
of the AL)'s credibility determnations are based on factors ot her
t han deneanor .

21 ARB No. 14 13.



only general |aborer positions exist today, Respondent clains, there
are no forner or substantially equival ent positions to offer the
di scri m nat ees.

Respondent further argues that the ALJ's proposed renedi al
order is punitive. Respondent conplains that it is punitive torequire a
nailing, reading and education renedy for the Conpany's current
enpl oyees, all of whomare general |aborers and none of whomare
pal neros, when there is no evidence that the general |aborers engaged in
any protected or Lhion activity. Respondent asks that the mailing,
readi ng and educati onal conponents of the recommended order be stricken,
and that the posting period be limted to 60 days.

V¢ w |l include the standard cease-and-desist, offer of
rei nstatement, paynent of backpay, and readi ng, posting and nailing
provisions in the order to renedy the Espejels' unlawful discharge. The
Espejels are entitled to offers of reinstatenent to their forner jobs, or
if their positions no |longer exist, to substantially equival ent
positions. The question of what positions Respondent nay currently have
for which the Espejels would qualify is a natter for conpliance. The
pal neros perforned a nunber of different functions for Sun Gl d,
i ncl udi ng harvesting, pollinization, wap, and tie-dowr. Even if these
jobs are now perforned by general |aborers for |ess pay than the pal neros
recei ved, they nay neverthel ess constitute substantially equival ent

enpl oynent for purposes of reinstatenent offers.
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A though there may be only general |aborers and no pal neros
remai ning at Sun Gl d, the existing enpl oyees shoul d be inforned of
Respondent ' s unl awful di scrimnation agai nst enpl oyees for their
protected concerted activities. Thus, we wll include the standard
reading, mailing and education provisions in our order. The ALJ's
nmai | ing provision, however, wll be shortened to the standard one-year
peri od.

Respondent's d ai mof ALJ B as’

Respondent argues in its exceptions brief that the ALJ shoul d
have disqualified herself fromthis case for bias and that because she
did not do so, her decision shoul d be disregarded by the Board.
Respondent asserts that the ALJ denonstrated bi as by naking critical
factual findings based on non-exi stent evidence. As one exanpl e,
Respondent cites the ALJ's erroneous finding that in the 1993 harvest,
all workers were paid two cents per pound for dates picked.

A party seeking to disqualify an ALJ for bias nust show act ual
bias and denonstrate that the ALJ acted on that bias in sone prejudicial
manner. (Andrews v. ALRB (19B1) 28 Cal.3d 781.) Respondent's cited
exanpl es do not denonstrate bias, but, at the nost, factual errors nade

by the ALJ.

"n April 10, 1995, the ALJ denied Respondent's notion, filed
pursuant to Title 8, Glifornia Gode of Regul ations, section 20263,
requesting that the ALJ disqualify herself fromconducting the hearing.
Qh April 11, 1995, the Executive Secretary deni ed Respondent’s
application for special permssion to appeal the ALJ's denial. The
regul ation provides that Respondent retains its right to file exceptions
go the hearing on the ground of ALJ bias along wth its exceptions to the

eci si on.
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Respondent al so argues that the ALJ showed bias by uniforny
credi ting worker wtnesses over Conpany W tnesses w thout justification
fromsurroundi ng facts and circunstances. The fact that an ALJ unifornty
credited evidence of one party and discredited evidence of another is not
relevant to a determnation of whether the ALJ is biased. (Andrews v.
ALRB, supra, 28 Cal.3d 781.) Mreover, the ALJ in this case did not
uniformy credit General (ounsel's wtnesses. For exanple, in at |east
two instances she discredited workers who testified that Gastro had nade
anti -uni on statenents.

Respondent asserts that all inferences nade by the ALJ were
adverse to the Gonpany, and that her |ogic in naking such inferences was
faulty. Respondent al so asserts that the ALJ acted as an advocate for
General ounsel by naking findings on an i ssue not addressed by General
Qounsel in her closing argunent.

Agai n, Respondent has not denonstrated bias on the part of the
ALJ. Even if one accepts Respondent’'s assertion that the ALJ nade faulty
I nferences and nade findings on an i ssue not addressed in General
Qounsel ' s cl osi ng argunent (al though it was addressed in the conpl aint),
this does not denonstrate bias under the rel evant case | aw

Gonsequent |y, Respondent’'s clains of ALJ bias are deni ed.

ORDER
By authority of Labor Gode section 1160.3 of the Agricul tural

Labor Relations Act, the Agricultural Labor
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Rel ati ons Board (ALRB) hereby orders that Respondent, Sun Gold, Inc.
(Respondent), its officers, agents, |abor contractors, successors and
assi gns shal | :
1. Gease and desist from

(a) Dscharging or otherw se discrimnating
agai nst any agricultural enployee wth regard to hire or tenure of
enpl oynent, or any termor condition of enpl oynent because the enpl oyee
has engaged in concerted activity protected under section 1152 of the
Act;

(b) Inany like or related nanner interfering
Wth, restraining or coercing any agricultural enployee in the exercise
of the rights guaranteed by section 1152 of the Act.

2. Take the followng affirmative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) dfer Mcente Espejel, Santiago Espejel, and
Mari ano Espejel, immediate and full reinstatenent to their forner
positions of enploynent, or if their positions no | onger exist, to
substantial ly equival ent positions wthout prejudice to their seniority
and other rights and privil eges of enpl oynent;

(b) NMake whol e the enpl oyees who were di scharged for all
wages or ot her economc | osses they suffered as a result of their
unl awful discharges or failure to be renired. The award shal |l refl ect
any wage increase, increase in hours or bonus given by Respondent since
the unl awful discharges. The award shall also include interest to be
determned in the manner set forthin E N Mrritt Farns (1988) 14 ALRB
No. 5;
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(c) Preserve and, upon request, nmake available to the
Board or its agents for examnation and copying, all records relevant to
a determnation of the backpay and/ or makewhol e anmounts due t hose
enpl oyees under the terns of the renedial order as determned by the
Regional Drector;

(d) UWon request of the Regional Drector, sign the
attached Notice to Ewl oyees enbodyi ng the renedi es ordered. After its
translation by a Board agent into all appropriate | anguages, as
determned by the Regional Drector, Respondent shall produce sufficient
copies of the Notice in each | anguage for all purposes set forth in the
renedi al order;

(e) Ml copies of the Notice, in all appropriate
| anguages, within 30 days after the date of issuance of a final renedi al
order, to all agricultural enpl oyees enpl oyed by Respondent at any tine
fromMarch 22, 1994, until March 21, 1995.

(f) Post copies of the Notice, in all appropriate
| anguages, in conspi cuous pl aces on Respondent's property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice which nay be
altered, defaced, covered or renoved,;

(g Arange for a Board agent to distribute and read the
Notice in al |l appropriate |anguages to 'all of Respondent's agricul tural
enpl oyees on conpany tine and property at tine(s) and place (s) to be
determned by the Regional Drector. Follow ng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors

and
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nanagenent, to answer any questions the enpl oyees nay have concerni ng
the Notice or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent, to
all non-hourly wage enpl oyees in order to conpensate themfor |ost tine
at this reading and during the question-and-answer peri od;

(h) Provide a copy of the Notice to each
agricultural enployee hired to work for the conpany for one year
follow ng the issuance of a final order inthis natter;

(i) Uoon request of the Regional Drector or
desi gnated Board agent, provide the Regional Orector wth the dates of
Its next peak season. Should the peak season have al ready begun at the
tine the Regional Drector requests peak season dates, Respondent w |
informthe Regional Drector of when the present peak season began and
when it is anticipated to end in addition to informng the Regi onal
Orector of the anticipated dates of the next peak season;

(j) MNotify the Regional Drector in witing, wthin 30
days after the date of issuance of this order, of the steps Respondent
had taken to conply with its terns, and, continue to report periodically
thereafter, at' the Regional Drector's request, until full conpliance
I S achi eved.

DATED  Decenber 28, 1995

MCHAE. B STAGKER Chai r nan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber

21 ARB No. 14 19.



NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Centre Regi onal
Gfice of the Agricultural Labor Relations Board (ALRB) the General
Gounsel of the ALRB issued a conplaint that alleged we, Sun Gld, Inc.,
had violated the lamw After a hearing at which all parties had an
opportunity to present evidence, the Board found that we did violate the
| aw by di scharging Vcente Espejel, Santiago Espejel, and Mariano Espej el
for protesting their wages and worki ng conditi ons.

The ALRB has told us to post and publish this NOI CE

The Agricultural Labor Relations Act is a lawthat gives you and al |
other farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. Toform join or help a |abor organization or bargai ni ng
representative,

3. Tovotein a secret ballot election to decide whet her you
want a union to represent you or to end such representation;

4. To bargain wth your enployer about your wages and working
conditions through a bargaining representative chosen by a
najority of the enployees and certified by the Board,

5. Todact together wth other workers to hel p and protect one anot her
and;

6. To decide not to do any of these things.

VEE WLL NOT do anything in the future which forces you to do, or stops
you fromdoing, any of the things |isted above.

VEE WLL NOT di scharge enpl oyees because they protest about their wages,
hours or other terns and conditions of enpl oynent.

VEE WLL of fer the enpl oyees who were di schar ged i nnedi at e rei nst at enent
totheir forner positions of enpl oynent, and nake themwhol e for any
| osses they suffered as a result of our unlawful acts.

DATED SN GALD, INC
By:
(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 Waternan Avenue, H Centro, CA
92243. The tel ephone nunber is (619) 353-2130.

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE



STATE CP CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD

Case No (s) . 94-CE12-EC

In the Matter of: 94- CE- 114- EC

SN D INC
Respondent ,
and

WN TED FARM WIRKERS CF
AVER CA, AFL-AQ

Charging party,

e/ e N e e N N N N N N N N

Appear ances:

WlliamC Wight
Samantha M Paynter Littler,
Mendel son, Fastiff,
Ti chy & Mat hi ason
for Respondent

Kristine Rodriguez

H Gentro ALRB Regional CGfice
for General ounsel
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BARBARA D MOCRS, Admini strative Law Judge: This case was heard by ne on
April 11, 12, 19, 20 and 21, 1995, in Indio, Galifornia. It arises from
two charges filed by the Uhited FarmWrkers of Anerica, AFL-A O ("Uhion"
or "UFW) wth the H Gentro Regional (fice of the Agricultural Labor
Rel ations Board ("ALRB' or "Board"') agai nst Respondent Sun Gold, Inc.
("Respondent,” "Sun Gold," or "Conpany").

Based on these charges, which were tinely filed and duly served on
Respondent, the Regional Drector of the H Centro fice, on February 16,
1995, consolidated the two nmatters and i ssued a F rst Arended Gonpl ai nt
al l eging that Respondent violated sections 1153(a) and (c) of the
Agricultural Labor Relations Act ("ALRA' or "Act")'. Briefly, General
Qounsel contends that on March 22, 1994,2 various pal meros® conpl ai ned to
Respondent about wages and wor ki ng conditions, and the next day Respondent
fired the chief spokesnan, M cente Espejel, and his two brothers, Santiago
Espej el and Mariano Espejel because of Micente's role in the protest.
Then, after subsequent increased Uhion activity, Respondent, on or about

Novenber 10, refused to rehire al nost all

N1 section references hereafter are to the California Labor Code
unl ess ot herw se speci fi ed.

2A11 dates hereafter are 1994 unl ess ot herw se i ndi cat ed.

%A palnero clinbs tall date trees up to 50 to 60 feet, or even
higher, to performvarious tasks. A Sun Gl d, there were sone pal neros
who general ly did not use | adders but instead rode in a bucket on a crane.
Qher pal meros generally worked with | adders but sonetines worked in the
cranes. Wien | use the termpal nero, | nean those workers who general |y
used | adders.



of the pal neros® because of the Mirch protest and additional Uhion
activity. Thereafter, at the start of the 1995 season, Respondent,
for the sane reason, did not rehire any of the pal neros.

Respondent denies it violated the Act and contends it fired the
Espej el s not because of Lhion activity but because its ower, M. Hernan
Castro, was angered by Vicente Espejel’'s request for a raise after Castro
had done favors for the Espejels. As to the other pal neros, Respondent
contends they were not rehired because, prior to any protected concerted
activity, M. Gastro decided to nechani ze "as much as possible, " and was
able to operate wth only four pal neros in the 1994 harvest and no
pal neros of any kind in 1995.

Fol l owi ng the hearing, the Respondent filed a witten brief Ubon the
entire record,” including ny observations of the wtnesses, and after
careful consideration of Respondent’'s brief and oral argunent by the
General Gounsel, | nake the follow ng findings of fact and concl usi ons of
| aw

JUR SO CTT QN

The Respondent is a California corporation engaged in the

“The conplaint alleges a refusal to rehire the foll ow ng workers:
Sal vador Chairez, Alejandro D az, Jesus Vega, Sal vador Sevilla, Gscar
Zatarian (al so known as "H Tiburon"), Qctaviano Quevas (al so known as
"Soline" or "Selene"), Agapito Garcia and Armando Ver duzco.

*The official hearing transcript vol unes are nunbered consecuti vely,
so transcript references wll be by page nunber only. General Counsel's
Mtion to Gorrect Transcript Erors is granted. General (ounsel's and
Respondent's exhibits wll be identified as QX nunber and RX nunber,
respectively.



grow ng and harvesting of dates with its principal place of business in
Thernal, Galifornia, and is an agricultura enployer wthin the neani ng of
section 1140.4 (c) of the Act. The WFWis a | abor organization, and the
alleged discrimnatees are agricul tural enpl oyees wthin the neani ng of
sections 1140.4(f) and 1140.4 (b) of the Act, respectively.

F NO NS GF PACT

Gonpany (per at i ons

Sun @l d was started in January 1992, and is owned by Hernar Castro
and his brother Eran Gastro. Hran is in charge of the busi ness side of
the conpany, and Hernan is responsible for the day to day operations.

Sun Gl d s financial controller is M. Lee Gsborne who al so perforns
services for Sun Valley which is owned by Hernan's and Efran' s father and
their sister. Gsborne is in charge of Sun Gl d s financial affairs. In
this capacity, he perforns financial and budgetary forecasting and is
responsi bl e for payroll, accounts receivabl e and accounts payabl e.

Lhtil the begi nning of 1995, Sun Gl d both customfarned dates for
vari ous | andowners and | eased | and on which it grew and harvested dates
for itself. Beginning in 1995 up to the date of the instant hearing, Sun
Gl d, in Gborne's words, "let go" all of theland it was leasing to farm
for itself and "l et go" nost of the ranches it customfarned. (527)

A'so in 1995, it stopped farmng any ranches with the tallest trees,

I.e. those over 56 feet where cranes were usual |y enpl oyed.



Mbst of those ranches previously done by Sun Gol d were bei ng farned by
Sun Valley. {d the five such ranches, Pal mDesert Gardens, Carillo,
International, Mecca (al so known as Pavas), and Sea Acres, Sun Valley was
working the first three.®

To properly evaluate this case, it hel ps to have an under st andi ng of
the work at the conpany. Date farming consists of several seasons
separated by periods of |ayoff.

FHrst is the dethorning which begins in January and | asts for about
4 or 5 weeks. Then, the pollenization starts about the begi nni ng of
March. It lasts 7 or 8 weeks, sonetines as long as to the end of April.
Next is the tie down which lasts 4 to 6 weeks.” The wap starts in late
June or early July and lasts through August. Then, the harvest begins in
early Gctober with the machi nes, and the pal neros with | adders go to work
about m Qctober. The harvest lasts until Novenber or Decenber.

Until the harvest of 1994, Sun Gl d had two types of pal neros. The
nost difficult work was perforned by the pal neros who carried heavy, 48
and 56 foot | adders (whi ch col |l apsed to about 20 feet) which they used to
clinb tall paimtrees. The other pal neros al so worked in tall trees but

rode up in a bucket

®The five ranches total ed 150 acres. The three that Sun Valley was
farmng accounted for 110 of these. The Tuffli Ranch at 110 acres was
the largest ranch farned by Sun Gld in 1994. Neither Sun Gl d nor Sun
Val | ey was working this ranch in 1995 because it was being turned into a
golf course. Intotal, excluding Tuffli, Sun Valley picked up 140 of the
227 acres Sun Gl d was not doing in 1995 that it had done in 1994. Sun
Gl d had about 60 to 70 percent |ess business in 1995 than 1994.

"The testinony is contradictory as to whether this starts in late
April/ early May or |ate May/early June.

5



on a crane, and, except in the harvest, got out of the bucket into the
trees to work.® Certain trees were assigned to the nachines, and others
were earnarked for the pal neros who used | adders. (354) Typically, the
cranes were used on the tallest trees, i.e., those over 56 feet because in
those trees pal neros had to get off their ladder and clinb on a | adder
that was pernanently attached to the tree which was quite dangerous.

The conpany al so enpl oyed general |aborers who perforned a variety of
tasks such as driving tractors, irrigating, general clean up, and working
in the short palns--i.e. those less than 20 feet high. The general
| aborers perforned the sane kinds of tasks on the trees, i.e. dethorning,
etc. as the palneros did, but worked fromthe ground or on the shorter
| adders. (530-534, 542)

Wsual |y, general l|aborers were paid hourly at a rate of $5.00 to
$7.00, and pal meros were paid a piece rate equival ent to approximately $10
to $12 per hour. (pages 822, 829.) In the 1993 harvest, all workers were
paid two cents per pound of dates picked.® (565.) In the 1994 harvest,
the conpany deci ded not to use any of the pal neros who worked wth | adders

but to use only general |aborers and four pal meros who worked in cranes.

) n the harvest, the worker stayed in the bucket, cut the bunches of
dates and dropped themthrough an opening in the bottomof the bucket into
a shaker.

I'n the 1994 harvest, the general |aborers were paid by the hour, and
the four pal neros were paid piece rate. No explanation was offered as to
why the nethod of paynent was changed.

YCastro and the workers used "cranes" and "rmachi nes"
I nt erchangeabl y, and | have done so in ny decision. There were al so
forklifts wth platforns which were used to lift general

6



Sun Gl d's control |l er, Lee Gsborne, was not invol ved in this decision.
He mstakenly thought all the workers were paid hourly in this harvest.
(Conpar e 541-542-598.) The pal neros were not. (See RX19. )

The conpany used two cranes |leased fromSun Valley in all phases of
its operations in both 1992 and 1993 . It used themto start both the
1992 and 1993 harvests, but then it brought in the pal neros about two
weeks | ater.

The pal neros worked fewer weeks in the 1993 harvest than in 1992
because Castro believed they were responsible for "trash,” i.e.
branches, fronds and other naterial besides dates, being thrown in the
bins. The packi ng house peopl e conpl ai ned because they were paying for
this useless material since they paid based on the wei ght of the bins.
The conpany fini shed the harvest us' the cranes and forklifts wth
platforns that lifted the general |aborers so they could work in the
trees.

The Protected Activity and Enpl oyer Know edge

h March 21, 1994, nost of the pal neros went to the UFWbecause
they were displeased with their pay and working conditions.™ In the

past, they had recei ved a 10%year end

| aborers into trees . These are not enconpassed in the term
"machi ne(s) . "

YA day or two before this, Castro and forenman Lupe Angul 0 went to
Daz' hone at night. GCastro told O az he had spoken to various
pal neros, that none of themhad a problemwth the wages, and he asked
Daz if he were satisfied. Daz replied he was not, but that if he were
the only one dissatisfied then there was no problemfor Castro. Gastro
admtted the conversation but first placed it a coupl e of weeks after
the March 22 protest. This was still during the pollenizati on season.
He later changed his



bonus and a $60 per nonth rental allowance. At the begi nning of the 1993
harvest, Castro inforned the pal meros he was goi ng to change the nethod of
paynent and include both amounts in their regul ar weekly check. The piece
rate was rai sed 10%or nore, it varied by season., but there is no
evi dence the increase made up for the $60 per nonth rent al | onance.

n the next day, March 22, 1994, at a tine when nornal ly they woul d
have been working, virtually all of Respondent's pal neros were gathered at
the Tuffli ranch to tal k about various conplaints they wanted to present

to Kernan Castro.® They had not fi ni shed

testinony after General (ounsel questioned why he woul d make such an
inquiry after Daz and the others had voi ced their discontent at the March

22 neeting and were still being paid the same wage they had conpl ai ned
about. On redirect, Castro said the conversation wth Daz did not occur
until late April or early May in the tie down season and he spoke to O az

t hen because those rates were higher in 1994 than in 1993. (Conpare: 695
and 759 wth 819-820.) Hs rational e does not hol d up because the wage
rate in the pollenization had al so been raised in early March by the sane
percentage, and O az and the other workers were not satisfied wth that
anount. (The rate in the pollenization had been rai sed from$5.20 to
$6.00 per tree and from$2.80 to $3.22 in the tie down. Both equate to a
15%i ncrease.) @Gastro's shift in testinony was not convincing. | find
O az' account nore credi bl e even though he did not describe this incident
inan affidavit.

LGastro deni ed promsing to continue the rent allowance, but
Gsborne' s testinony corroborates the pal neros' testinony that only the
net hod of paying the rent all owance was to change.

Bl credit Vicente Espejel that a day or two previously Castro had
cone to his house to ask why pal neros were getting toget her about
conpl aints rather than comng to hi mone on one and i nquired who was
getting themtogether. As with Daz, Espejel did not nention this
incident in his affidavit. Neverthel ess, | found Espejel credible. H was
nore credi bl e than Gastro who often confused or could not recall dates,
coul d not renenber infornation, and was a very suggesti bl e w tness as
exenpl i fied by his giving contradi ctory answers because he fol | oned the
direction of |eadi ng questions.



figuring out howthey wanted to approach hi mwhen he arrived or the scene
and asked why they were not working.

S nce they had not deci ded what they wanted to do, no one spoke for
sone tine. Fnally, Micente Espejel, who had worked for the conpany
si nce about md-1992, spoke up.

He conpl ai ned about the elimnation of the rent al |l owance and st at ed
the workers al so wanted a raise. He al so conpl ai ned the | adders and tool s
were in poor condition, and the ground was not properly |evel ed whi ch nade
it difficult for the pal neros carrying the | adders whi ch were heavy and
also difficult to bal ance.

Several other pal neros, Aejandro D az, Salvador Sevilla, Jesus
Vega, and Sal vador Chairez, echoed the concerns expressed by Espejel, and
sone of themraised additional issues such as nedical insurance. However,
Espej el was the nost vocal. In addition the conplaints cited above,

Espej el al so asked Castro why the pal neros were getting | ess harvest work
each year.

Castro responded that he could not get themall new | adders, and he
did not knowif he would have nore picking or less for themin the 1994

14

har vest . He then said that the | adders were there

YCastro testified he told themhe did not know how nuch harvesting
work he woul d have for them because, as he had already told nany of them
since they returned in January, the owers were upset because of the
trash inthe bins in the 1993 harvest. | do not credit this testinony.
Castro did not speak to the palneros at the tine the probl emoccurred
except to nention it to Micente at the end of the harvest after he had
laid off the pal neros. Respondent has of fered no convinci ng reason why
Castro woul d have tal ked to them between January and March when he did
not do so at the tine the probl emoccurred. Further, although el sewhere
he contradicts hinself, Castro testified he did not tell his foreman,
Lupe Angul o, that he did not plan to use pal neros in the 1994 harvest
because he did not want themto know this since they m ght

9



for anyone who wanted to work and that if they did not work he woul d have
to find others to do the job. A that point, Castro left. The pal neros
stood around for a while discussing what to do, and then they all returned
to work.

During this discussion, all but two or three pal neros wore Lhion
buttons or other insignia. Fomvarying accounts, | find they were: Gscar
Zatarian (al so known as "H Tiburon"), Roman Mreno, and a worker nanmed
Agapito.

M. Castro was angered by Micente's request for a rai se because he
felt he and his fanily had done several favors™ for Micente, and now he
was asking for even nore. (679) He becane nore upset as the day went on
and decided to fire Micente.

That evening, he went to Micente's house to fire not only hi mbut
also his two brothers, Santiago and Mariano Espejel. He testified he

fired the brothers too because they were not very

not do their job properly. This latter testinony does not square wth his
alerting themto this possibility on March 22.

B ANejandro Daz identified these three as those who were worki ng
when the pal neros first gathered and who had not wanted anything to do
wth the Lhion. (85, 96, 202-204, 358-359) Espejel identified the three
as scar, Agapito and Cctaviano (al so known as Selene) . (359) Jesus
Vega identified only two workers--Roman and Pedro (not Pedro | ni guez) as
workers who did not want anything to do wth the Union. The three D az'
naned were working the Tuffli ranch as was Daz. For this reason, |
credit Daz as nore likely to be correct. (96) Both Espejel and O az had
stated in affidavits that "all" the workers wore Uhion buttons, and fail ed
to satisfactorily explain why their affidavits differ fromtheir
testinony. However, Respondent acknow edges that there were at |east two
wor kers not wearing Union insignia.

®Snilar "favors," e.g. hiring relatives and naki ng snmal | | oans,
were done for other workers.

10



experi enced, and Vicente woul d not be there to oversee them?"
Additionally, he testified, he had been planning to replace all three of
themw th nachines in a natter of a few days.

Vi cente was not hone when Castro arrived, so CGastro told one of the
brothers that they were all fired. Early the next norning, M cente
sought out Castro and asked why he had fired them GCastro replied they
were going to use the machines for the rest of the pollenization. M cente
renonstrated that there were sone short trees the nachi nes coul d not do.
Castro answered only that "they" had deci ded, and he did not have
anything else to say. M cente testified wthout contradiction that he
had previously worked for Castro on the nmachi nes and that he had never
been di sciplined for poor work or ever told his work was not good. *®

Castro acknow edged that at the tine he fired the Espejels nost of

the ranches had tall trees where the nachi nes coul d have

YSanti ago had worked for Sun Valley or Sun Gl d since Mirch of 1993,
and had not previously worked as a pal nero. Mriano had worked for Sun
Valley or Sun Gl d since Novenber 1993, and had about 6 nonths previ ous
experience as a pal nero working at anot her conpany wth M cente.

BThere is no evidence Castro believed Vicente or his brothers were
responsi ble for the trash in the bins in 1993. Inits brief, as at
heari ng, Respondent nakes nuch of the fact that when Vicente testified on
redirect examnation he stated that Castro told himthe probl emhad
occurred on only one ranch and only for a few days but had not nentioned
that on cross. However, on cross, he was asked where and when t he
di scussi on occurred and vol unteered that when Castro told himthere had
been a probl emthat he had remnded Castro he had been absent for the
previ ous several days. He was not asked to recount what each of them
said, and his testinony on redirect is not necessarily inconsistent wth
what he answered on cross. In any event, Castro never indicated that he
nentioned it to Vi cente because he thought Vicente was to blane. He
specifically testified he did not know who was responsi bl e. (655)
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been used. He gave no expl anati on why he had planned to use themat the
Mecca ranch where the Espejels were assigned rather than at any of the
other ranches. Nor did he explain why he replaced the Espejels wth
general |aborers in the second and third rounds of pollenization on the
snal ler trees on the ranch since the Espejels had done the first round and
In years past woul d have finished the |atter two rounds.

| do not credit Castro's explanation that he fired M cente's
brot hers because he bel i eved they were inexperienced and woul d not be abl e
to do the work properly wthout himto guide them Both had been doi ng
the nost difficult work at the conpany. Santiago had been there a year,
and Mariano for several nonths. Additional ly, Mariano was not
i nexperi enced when he was hired.

There is no evidence any special skill was required to get in the
bucket of the crane and be lifted into the trees. Qice in the tree, the
work was the sanme as when performed wth |adders. Wth only 20 to 25
pal neros, | do not believe that Hernan, who was responsi ble for the day to
day operations of the ranch work, did not knowtheir |evels of experience.
Thus, | find no evidence they could not do the job, and no reason for
Castro to be mstaken about their abilities.

Further, | do not credit his testinony that he had al ready pl anned
toreplace all three of themin just a few days w th nachines. The pronpt

firing and the fact that the nmachi nes were
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first used i mediately thereafter® coupled with the fact that Castro gave
no reason why he planned to lay off the Espejel s versus any other workers
convinces ne his testinony is an after the fact justification asserted to
limt Respondent's liability.

After Castro fired the Espejel brothers, the level of Lhion activity
I ncreased. The Whion cane to the ranches several tines, passed out
leafl ets and tal ked to the pal neros gi ving them Uhion flags, bunper
stickers, buttons, etc.® which they displayed at work. A ejandro D az,
Sal vador Chairez, Jesus MVega, Juan Sevilla, M cente Espejel and ot her
unnaned pal meros al so distributed flyers and authorization cards at work.

Both Castro and Lupe Angul o, the forenan of the pal neros, observed
the activity and, in fact, went to the various ranches and tal ked to the
pal neros about the Lhion. There is no evider any workers other than the
Espej el s were di scharged or ot herw se discrimnated agai nst for any Union
or other protected concerted activity during the renai nder of the

pol | eni zati on season or the tie-down or wap seasons. %

¥gee RX17 which indi cates the nachi nes were first used at the
Mecca Ranch the week endi ng March 31.

“The pal neros who testified all stated the "majority" of the
pal neros visibly supported the ULhion. Those who gave affidavits on the
subj ect declared that "all" of the pal neros wore Lhion buttons. GCastro
was al so inprecise, testifying that it seened everyone was weari ng Uhi on
buttons and insignia and then saying hi "mght" have seen the four
pal neros he hired in the 1994 harvest wearing Union insignia.

2l do not credit Vega's conclusory testinony that Castro questioned
himafter March 22 about who was organi zing the workers. Nor do | credit
Chairez' testinony that Gastro told the workers if the Uhion cane in
wages woul d go down. | mmedi atel y

13



THE 1994 HARVEST

Nornal |y, the pal neros are called to work about md-Qctober. So,
about Qctober 17, 1994, Jesus Vega went to ask Castro when work woul d
start. GCastro told himthe ranchers had not given himthe go ahead yet.
Later that sane week, MVega agai n sought out Castro and received
essentially the sane answer.

A'so in ctober, Salvador Chairez asked Castro about work, and Castro
said he woul d give the pal neros harvest work. Later, he al so asked Lupe
Angul o about work, and Lupe said the dates on the trees the pal neros were
going to harvest would not be ripe for a week to a week and a half. He
checked back in about a week, and Lupe said he did not know when they
woul d start but he woul d | ee t hem know #

O or about Novenber 9, Vega and Sal vador Sevilla went to tell
A ejandro O az the nmachi nes were working on the pal mtrees the pal neros
usual |y were assigned. The next day, these three, acconpani ed by Sal vador
(hai rez, Artnando Verduzco, Agapito Garcia and Gscar, al so known as Soline
or Selene, went to see Castro who told themhe was not going to give them
any harvest work because it was cheaper to use the nachi nes, and he

al ready had his

after so testifying, Chairez stated Castro had said he did not know how it
woul d affect the palneros if the Lhion cane in. (480)

“Castro contradicted hinsel f as to when he tol d Angul o he planned to
nechani ze and repl ace pal neros. (Gonpare 719, 729, 734) | find it
i nprobabl e that this close to harvest, Angul o did not know Castro was
repl aci ng the pal neros.

14



peopl e. @

They asked Castro why he had not previously told themhe woul d not
be using themfor the harvest. He answered that he had been waiting for
the ranchers to give the order to start.

They then asked why he had | ess seni or workers than they doing the
harvest. GCastro replied he thought they were the best ones for the job.
He admttedly did not check to see what experience ot her workers such as
O az had on the nmachines . Mreover, the evi dence shows pal neros who
worked on the | adders woul d have been abl e to work on the cranes since no
speci al experience or skill was needed to ride in the bucket.

In the 1994 harvest, one crane was used w th workers from Sun
Valley. The other wth a machi ne operator and four pal nmeros: Fernando
Bautista, Ignacio Vargas (Hernan's father-in-l1aw), Francisco Qiiterrez
and Rorman Moreno. #

Castro was equi vocal as to whether any of the four had engaged in
Lhion activity. (813.) | have previously found that at |east one, Ronan

Mbreno, had not done so. | conclude his

BCastro's recol lection was hazy. First, he testified this neeting
was the first tine he sawthe pal neros about the harvest and that it was
in Cctober. The next day on redirect, he testified the neeti ng m ght
have been in Novenber and that he mght have tal ked to sone of the
pal neros before this tine. (Conpare 700 with 729.) The pal neros'
recol | ections were nore specific, and | credit their account regarding
each of the neetings wth Castro. Lupe Angulo did not testify, and I
credit Chairez' account of his conversation wth Angul o.

#Castro's testinony regarding the experience of these individuals is
unclear. He testified only one of themhad worked on the cranes in the
precedi ng harvest. On redirect on the next day of hearing, Castro
testified all four had previously worked on the cranes but did not say
when. (Conpare 812 with 827-828.)
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father-in-lawdid not do since there is no clear evidence he was worki ng
for Sun Gld then.® (702)

Castro acknow edged he hired new workers to work as general |aborers
in both the 1994 harvest and the 1995 det horning and pol | eni zati on seasons
whi ch were the ones that had begun as of the date of the instant hearing.®
He testified generally that he had previously offered pal neros work as
general laborers, and they said they woul d rather col |l ect unenpl oynent
benefits. Therefore, he did not offer any of this work to the pal neros
who had previously worked for him

According to Castro, he decided in Novenber or Decenber 1993 to
nechani ze as nuch as possible. He cited discussions wth the controller,
Lee Gsborne, over several weeks wherein Gsborne said it woul d be cheaper?,
28

nore efficient, and safer to use machi nes as the reason for the deci sion.

He was asked if there were any

®Sal vador Chairez testified that only three of the four were regul ar
pal neros which is consistent wth the fact that Castro was asked whet her
each of the four, specifically identified by nane, except his father-in-
| awy had worked for himbefore, GCastro could not renenber if his father-
in-1aw had worked in the tie dow season in 1994. (828)

®As was true el senhere, his testinony as to how many was
contradictory. (791-792, 795-799, 812-818)

“One reason it was cheaper was because general |aborers in 1993 and
1994 earned $5.50 to $6. 00 per hour whereas the pal neros' earnings
translated into an hourly anount, generally woul d have been $10 to $12 per
hour. In the 1993 harvest, however, this was not a factor because
everyone was paid by bin weight.

%Castro was not especial ly convincing since he had no i dea how much
the cranes cost. The crane on which Sun Gl d had a | ease/ option (the
Budget crane) cost $35,000, a sumone mght be expected to know when
conpari ng costs. A though he testified the cranes woul d save noney by
reducing on the job injuries, Castro
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other reasons, and he replied, "No." (658) He did not nention the trash
in the 1993 harvest as a factor.?

I n Decenber 1993, the conpany traded sone equi pnent with Sun Vall ey
for a crane (hereafter called the Sun Valley crane) which it used until
about md-January but which then needed repair and was out of comm ssion
until the last week of March. (661-663.) After this one broke down,
Castro | eased another crane fromSun Valley in January. (662-663.)

As not ed above, the conpany al so signed a | ease/ option on a second
crane wth a conpany naned Budget Grane. This was in Decenber, but the
crane was not delivered until March. Castro and Gsborne both testified
they could not recall whether it was delivered before or after the March
protest. Gsborne acknow edged the conpany had docunents whi ch woul d show
the date. This cran had probl ens and was never put in service.

(659-663 .)¥

Castro used the | eased crane and the Sun Valley crane to do the
pol | eni zation in March and April, and he used the two cranes thereafter
inthe tie down and wap until the harvest. (693-694.) It wll be

recall ed that he had used two cranes in the 1993

had no i dea how nuch the conpany was payi ng for workers' conpensation
I nsurance nor any infornmati on how nuch the conpany coul d expect to save.
(conpare 658 and 764 wth 770.)

®The next day in reply to a question from Respondent's counsel,
he added trash as a reason for nechanizing. ((822.)

castro was very suggestible. Having testified only nonents before
that he began the purchase of the Budget crane in Decenber, he agreed
w th Respondent's counsel that he bought that crane after the Sun Vall ey
crane devel oped probl ens i n md-January, (conpare 659-660 wth 662.)
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harvest, so despite his coomtnent to nmechani ze he had no nore equi pnent
in 1994 than he did in 1993. %
THE 1995 SEASON

Castro hired several new general |aborers to work, in the
dethorning wthout offering such work to Chairez, Vega, O az, Sevilla,
Cctavi ano Quevas, Armando Verduzco or Gscar Zatavian or any ot her
palneros . No palneros at all worked in the dethorning. The conpany did
not use any cranes. Instead, it used the forklifts and general |aborers.

Smlarly, in the 1995 poll eni zation season, Respondent di d not
hire any new pal neros but did hire new general |aborers . Again,
Respondent did not offer any of the pal neros work.

ANALYSI S AND GONLUS ONS

In cases of discrimnation in enploynent under Labor Gode sections
1153(c) and (a), CGeneral (ounsel has the initial burden of establishing a
prinma facie case sufficient to support an inference that union activity
was a notivating factor in the enployer's action which is alleged to
constitute a violation of the Act. General (ounsel nust show, by a
preponder ance of the evidence, that: (1) the alleged di scri mnatee
engaged in activity in support of the union; (2) the enpl oyer had
know edge of such conduct; and (3) there was a causal relationship
between the enpl oyee's protected activity and the enpl oyer' s adverse
acti on.

Wiere it is clear that the enpl oyer's asserted reasons for

31'n both 1993 and 1994, he used the cranes for the trees over
35 to 40 feet. (753)
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its actions can be viewed as wholly lacking in nerit, i.e., pretextual,
the presentation of General (ounsel's prina facie case is initself
sufficient to establish a violation of the Act. In 1980, the National
Labor Relations Board (NLRB or national board) acknow edged that in
certain cases, in which the record evi dence disclosed an unl awful as wel |
as a lawful cause for the enpl oyer's actions, the classic or traditional
pretext case analysis proved unsatisfactory, and deci ded that such cases
shoul d not depend sol ely on the General Gounsel's prina faci e show ng.

In order to devise a standard approach for what cane to be
characteri zed as "dual -noti ve" cases, the NLRB nodified the traditional
discrimnation analysis. Thus, in Wight Line A Dvision of Wight Line,
.Inc., (Wight Line) (1980) 251 NLRB 1083 [105 LRRVI1169], enf' d
(Istdr. 1981) 662 F.2d 899 [108 LRRVI 2513], cert. den. (1982) 453 U S.

989 [109 LRRMI 2779], as approved in NLRB v. Transportati on Managenent

Gorp. (1983) 462 U S 393 [113 LRRM 2857], the national board established
the followng two-part test of causation in all cases of discrimnation
whi ch i nvol ve enpl oyer noti vati on:

First, we shall require that the General Gounsel nake a
prima facie show ng sufficient to support the inference
that protected conduct was a 'notivating factor' in the
enpl oyer's decision. Qnce this is established, the
burden will shift to the enpl oyer to denonstrate that
the sane action woul d have taken place even in the
absence of the protected conduct. (Wight Line, supra,
at p. 1089.)

The discharge of Micente Espejel is the quintessenti al
discrimnatory discharge. Castro admttedl y fired hi mbecause
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asked for a raise, and Castro did not like it. The request for a raise
for Espejel and the other pal neros was protected concerted activity.
CGastro fired Espej el because of that activity, and the di scharge viol ates
section 1153 (a).

| find further that Castro fired Espejel because instead of com ng
to Castro individually, he did so as part of a group who had gone to the
Lhion. Gastro denied he was upset by Espejel and the ot her pal neros
havi ng gone to the UFW in viewof Castro's preference that the pal neros
cone to himone on one wth their concerns, as expressed in his pre-Mrch
22 conversation wth Espejel, | find their going to the Lhion was one step
beyond organi zi ng anongst t hensel ves and was even |ess to Castro's i ki ng.
Gonsequently, | find the discharge al so viol ated 1153(c).

Respondent contends that it did not violate the Act by firing
Vicente's brothers because firing relatives of an enpl oyee who engages in
protected union or other concerted activity is not an unfair |abor
practice if the only evidence of unlawful notive is the existence of the
relationship. (See pages 12-16 of Respondent's brief.)

Nei ther case cited by Respondent controls the result here because of
significant factual differences between those cases and this one. Here,
Castro acknow edges he fired Mari ano and Santiago because he fired
Micente. Thus, unlike George Lucas and Sons (Lucas) (1978) 4 ALRB Nb. 86
and Licrhtning Farns (Lightning) (1986) 12 ALRB Nb. 7, there is nore than

just the existence of a relationship. The discharges are causally rel ated

by Castro' s own
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adni ssi on.
It is well established that firing a worker' s relatives in
retaliation for the worker's protected activity violates the Act.

(Msalia AQtrus Packers (1984) 10 AARB No. 44.) In the case at bar, in

addition to CGastro's admssion, it is clear the three brothers were
linked toget her because Santiago and Mariano were hired and they were all
put to work at the sane ranch at Micente's request. In Lightning there
was no evidence the activist and his relative were hired together, worked
together or had any connection at work. |In Lucas, the |ayoff of
rel atives was not unlawful in part because there was nothi ng unusual
about a layoff occurring when it did. In this case, the firing the night
of the very day M cente acted as spokesperson clearly was unusual .

Based on the foregoing, | find the di scharge of Santiago a Mariano
Espejel was the direct result of Mcente' s unlawful discharge and
viol ates sections 1153 (a) and (c) of the Act.

| turn nowto the refusal to rehire virtually all of the pal neros
for the 1994 harvest. It is undisputed that Respondent's normal practice
woul d have been to recall the pal neros. (Anton Caratan & Son (1982) 8
ALRB Nb. 83.)

The di scharge of the Espejels and Respondent's fal se assertion that
it intended to replace themw th nachines in a few days support General

Qounsel ' s contention that Respondent fal sely

#| have not credited Castro's explanation that Mriano and Santiago

did not have the experience to continue wthout Vicente. The fact that
Castro asserted a pretextual reason does not alter, and in fact
reinforces, the finding that the firings were causal |l y connect ed.
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used the justification of nechanization in the harvest to conceal its true
unl awf ul notivation there too.

A so supporting the General Gounsel's case is the fact that two of
the four palneros in the harvest did not engage in Lhion activity, that
Respondent did not establish these four were nore qualified than the rest
of the pal neros,® and the fact that the nechani zation defense is undercut
because Respondent was no nore nechani zed in the 1994 harvest than it was
in the 1993 harvest.* Additional |y, Respondent gave fal se and i nconsi st ent
reasons to the pal neros regarding their rehire which is indicative of an
unl awf ul noti ve.

Timng is an especial ly inportant factor in assessing discrimnatory
notive. Respondent argues timng mtigates against finding a prina facie
case here since the pal neros conpl eted two seasons whil e engagi ng i n union
activity. However, it is just as reasonable to view the harvest as
Respondent's first opportunity to rid itself of a significant nunber of
pal ner os.

This is so because in each of the other seasons, even if Respondent
used the cranes to suppl ant the pal neros, the worker had to clinb out of

the crane's bucket and get into the tree.

®The evi dence consisted of Castro's professed "belief" which he
acknow edged had no obj ective basis and which | have not credited.
Respondent coul d easi |y have produced obj ective evidence at |east as to
the relative work experience at Sun Qld. Its failure to do so warrants an
adverse inference, (see Galiforni a Evidence Gode, section 412.)

¥NMbreover, Respondent's failure to produce evidence inits control
as to whether it obtained the Budget crane before or after the March
protest warrants an adverse inference that it did so after and in response
to the protest.
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nly the pal neros (both kinds) were used G doing this in the t~" trees.
VWrking on a 50 foot palmswaying in the wnd is a far cry fromthe
normal work of a general |aborer, and there is no evi dence Respondent
woul d have been able to get all the work done in atinely fashion if it
had gotten rid of all but a fewpal neros as it did in the harvest.

Respondent also clains it was cheaper to use general |aborers and
this valid business justification undercuts General Gounsel's case. As
Wth timng, there are two sides to this argunent. In the 1993 harvest,
general |aborers and pal neros were paid the sane, and there is no
evidence it was necessary to change this practice in 1994.

Wighing all the factors, | find the General (ounsel has
establ i shed a prina facie case that the failure to recall virtually
all of the pal neros for the 1994 harvest violated sections 1153 (a)
and (c) of the Act.

Respondent now has the burden of proof to establish that it woul d
have taken the sane action even absent the pal neros' protected conduct.®
Despite Gastro's lack of information to support his viewthat it woul d be
cheaper to nechanize, | find Respondent's acquisition of the Sun Vall ey
crane in Decenber supports its contention that it intended to nechani ze

for

®I'n SamAndrews' Sons (1987) , the Board found the enpl oyer did not
viol ate section 1153(c) by changing its irrigation practices for a
discrimnatory reason because it rebutted the prinma faci e case by show ng
its notivation was |awful and woul d have been instituted even absent the
strikers' offers to return to work.
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nondi scrimnatory reasons. The sane is true as to its execution of the

| ease/ option at that sane tine; however, not taking possession until Mrch
right after the protest, indicates Respondent accelerated its

nechani zat i on program

Reduction of its labor costs by using nore general |aborers is a
val i d busi ness reason. However, Respondent has produced no evidence this
notivation was any stronger in the fall of 1994 than at any prior tine
when it used both pal neros and general |aborers. Nor did it produce any
evidence why it changed its wage structure in the 1994 harvest. The only
evi dence of any changed circunstance is the union activity which was
confined to the pal neros, and half of the fewpal neros it hired were not
invol ved. wth the LUhion and the other two were not anong the very active
Lhi on supporters.

Respondent contends the fact that it did not rehire pal neros who did
not speak at the March protest and who were not active during the ensuing
union activity indicates its refusal to rehire was not unlaw ul |y
notivated. Fring both union activists and non-union activists, or in
this case less visible and | ess vocal activists, to disguise the effort to
rid onesel f of the activists is unlawful. (Hardin, The Devel opi ng Labor

Lawy 3rd ed. (1992) pp. 195-196.)

| find Respondent has not rebutted the prina facie case.®

®I'n order to rebut a prinma facie case, it is not enough sinply to
articulate a legitinate nondi scrimnatory reason. Rather, Respondent nust
affirmatively introduce sufficient evidence to persuade the Board that the
adver se action woul d have taken pl ace regardl ess of the enpl oyee's
protected activity and
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A though it was planning Go nechani ze, the various factors set above
convinces ne its whol esal e refusal to rehire the pal neros woul d not have
occurred as it did absent their Uhion activity. onsequently, | find
Respondent viol ated sections 1153 (a) and (c) of the Act.

| reach a different conclusion wth regard to the continued refusal
torehire the palneros in 1995 . Sun Gl d no | onger had any ranches wth
very tall trees. General Gounsel did not establish that the renai ning
ranches had trees that were assigned to palneros in the past. Al though
Sun Val l ey succeeded to nost of the ranches Sun Gld "let go" (in
Gsborne's words), wthout nore, I do not find that Sun Gl d di vest ed
itself of nost of its business in order to avoid rehiring pal neros.

CROER

By authority of Labor Code 81160.3, of the Agricultural Labor
Relations Act, the Agricultural Labor Relations Board (ALRB) hereby
orders that Respondent Sun Gl d, Inc., (Respondent)its officers, agents,
| abor contractors, successors and assigns shall:

1. CGease and desi st from

(a) O scharging, refusing to rehire or otherw se

discrimnating against any agricultural enpl oyee wth regard to hire or
tenure of enploynent, or any termor condition of enpl oynent because

the enpl oyee has engaged in concerted or union

the enployer's anti-union aninus. (Hardin, p. 192.)

\Mil e the transfer of work to Sun Vall ey appears suspi ci ous,
suspi ci on does not equate wth proof of unlawful conduct. Rod MLellan
Q. (1977) 3 ALRB No. 71
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activity protected under 81152 of the Act;

(b) Inany like or related nmanner interfering wth,
restraining or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Cfer Vincente Espejel, Santiago Espejel, Mariano Espejel,
A e andro Oaz, Jesus Vega, Salvador (hairez, Salvador Sevilla, Gscar
Zatarian, (ctaviano Quevas, Agapito Garcia and Armando Verduzco, |medi ate
and full reinstatenent to their forner positions of enploynent, or if
their positions no | onger exist, tc substantially equival ent positions
w thout prejudice to their seniority and other rights and privil eges of
enpl oynent ;

(b) NMake whol e the enpl oyees who were di scharged or refused
rehire for all wages or other economc |osses they suffered as a result of
their unlawful discharges or failure to be rehired. The award shal |
refl ect any wage increase, increase in hours or bonus gi ven by Respondent
since the unl awful discharges. The award shall also include interest to be
determned in the nmanner set forthin E W Mrritt Farns (1988) 14 ALRB
No. 5;

(c) Preserve and, upon request, nake available to the Board or
its agents for examnation and copying, all records relevant to a
determnation of the backpay and/ or nake whol e anounts due those enpl oyees
under the terns of the renedial order as determned by the Regional
Drector;

(d) Won request of the Regional Orector, sign the

26



attached Notice to Enpl oyees enbodyi ng the renedi es ordered. After its
translation by a Board agent into all appropriate | anguages, as
determned by the Regional Director, Respondent shall reproduce
sufficient copies of the Notice in each | anguage for all purposes set
forth in the renedi al order;

(e) Ml copies of the Notice, in all appropriate | anguages,
wthin 30 days after the date of issuance of a final renedial order, to
all agricultural enpl oyees enpl oyed by Respondent at any tine from March
22, 1994, until the date of the nailing of the noti ce.

(f) Post copies of the Notice, in all appropriate |anguages,

i n conspi cuous pl aces on Respondent's property for 60 days, the period(s)
and pl ace (s) of posting to be determned by the Regional Drector, and
exerci se due care to replace any Not' which may be al tered, defaced,
covered or renoved,

(g) Arange for a Board agent to distribute and read the
Notice in all appropriate | anguages to all of Respondent's agricul tural
enpl oyees on conpany tine and property at tine(s) and place (s) to be
determned by the Regional Drector. Follow ng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions the enpl oyees nay have concer ni ng
the Notice or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent, to
all non-hourly wage enpl oyees in order to conpensate then for |ost tine

at this reading and during the
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guest i on- and- answer peri od;

(h) Provide a copy of the Notice to each
agricultural enployee hired to work for the conpany for one year follow ng
the i ssuance of a final order in this nanner;

(i) UWon request of the Regional Drector or designated Board
agent, provide the Regional Drector wth the dates of its next peak
season. Shoul d the peak season have al ready begun at the tine the
Regional Director requests peak season dates, Respondent wll informthe
Regional Director of when the present peak season began and when it is
anticipated to end in addition to informng the Regional Drector of the
anticipated dates of the next peak season;

(j) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this order, of the steps Respondent had
taken to conply wth its terns, and, continue to report periodically

thereafter, at the Regional Drector's request, until full conpliance is

ZA& Wi

BARBARA D MOXCRE
Admni strati ve Law Judge

achi eved.

Dot ed: Q@)Quﬁ \&, \aax
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed inthe H GCentro Gfice of
the Agricultural Labor Relations Board (ALRB), the General Gounsel of the
ALRB 1ssued a conplaint that alleged we, Sun Gld, Inc., had viol ated the
law After a hearing at which all parties had an opportunity to present
evi dence, the Board found that we did violate the | aw by di schargi ng

M cente Espejel, Santiago Espejel, and Mariano Espejel for protesting
thei r wages and working conditions and supporting the Uhited FarmVdrkers
of Anerica, AFL-Q O (lhion) and, for the sane reasons, refusing to rehire
Sal vador Chairez, A ejandro O az, Jesus Vega, Salvador Sevilla, Gscar
Zatarian, ctaviano Quevas, Agapito Garcia and Arnmando Verduzco.

The ALRB has told us to post and publish this Notice.

The Agricultural Labor Relations Act is alawthat gives you and al |
other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join or help unions;

3. To votein a secret ballot election to decide whether you want a
union to represent you;

4. To bargain wth your enpl oyer about your wages and worki ng conditions
through a union chosen by a najority of the enpl oyees and certified

by the Board; _
5. To dact together wth other workers to hel p and protect one anot her;
an

To decide not to do any of these things.

VE WLL NOT do an%/t hing in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT discharge or otherw se retaliate agai nst enpl oyees because
they protest about their wages, hours or other terns and conditions of
enpl oynent or because they support the Uhion.

VEE WLL offer the enpl oyees who were di scharged or not rehired i nmedi ate
reinstatenent to their forner positions of enpl oynent, and nake them
whol e for any | osses they suffered as the result of our unlawful acts.

DATED SN GD INC
By:
(Represent ative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 Véternan Avenue, H. Centro, CA
92243. The tel ephone nunber is (619) 232-0441.

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.
DO NOI' REMDVE CR MUTI LATE
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