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DEAQ S AN AND CRDER
n June 30, 1995, (hief Admnistrative Law Judge (ALJ) Thonas

Sobel issued the attached Decision in this proceeding. Thereafter,
Respondent tinely filed exceptions to the ALJ's Decision wth a brief in
support of exceptions and General (ounsel and Charging Party California
Rural Legal Assistance (CRLA) each filed response briefs.

The Agricultural Labor Rel ations Board (ALRB or Board) has
considered the attached Decision in light of the record and t he
exceptions, responses, and briefs of the parties, and has decided to

affirmthe ALJ's rulings, findings, and concl usions,



and to adopt his recommended order of reinstatenent wth backpay for the
14 di scrimnatees naned herein.?!

In his Decision, the ALJ concl uded that Respondent vi ol ated
Labor CGode section 1153(a)2 by failing or refusing to rehire 14 celery
harvesters at the start of the 1994 Salinas season because they refused
to work a portion of one day in the preceding season due to what they
per cei ved as adverse weat her conditions. He recormended that Respondent
be required to restore the discrimnatees to their forner, or
substantial ly equival ent, positions wthout prejudice to their seniority
or other enploynent rights or privileges and to conpensate themfor wages
or other economc |osses resulting fromthe unlawful failure to rehire.
Goncerted Activity

Respondent excepts to the ALJ's finding that the concerted
refusal to work was protected, nainly on the basis of the enpl oyees'
alleged failure or refusal to articulate the reason for their work
stoppage; therefore, Respondent rightfully could and did assune that they
had voluntarily quit and i medi ately repl aced them For the reasons
di scussed bel ow, we find the exception lacking in nerit.

[

The ALJ inadvertently provided for the "recal |" rather than the
"rehire" of the discrimnatees. V¢ have adj usted our order
accordingly. V¢ have also limted his provision for the nailing
renedy to enconpass a one year period, fromJune 20, 1994 to June 19,
1995.

°All section references herein are to the Galifornia Labor Code,
section 1140 et seq., unless otherw se indicated.
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The facts, briefly stated, are these: celery harvest
supervi sor Mguel Goronel testified that June 24, 1993 was unseasonabl y
hot when foreman F denci o Moral es inforned hi mby radi o communi cation in
md-afternoon that the cel ery harvest crew conprised of 60 enpl oyees had
st opped working. Uoon reaching the Sol edad work site, Coronel found sone
enpl oyees standing, others sitting. The supervisor declared that work was
avai l abl e for anyone who w shed to conti nue worki ng; anyone who didn't
shoul d board the bus in order to be driven back to the Conpany parking | ot
where crews neet to be transported to and fromthe work site. He observed
14 enpl oyees get on the bus.

Prepared to resune work, the 14 enpl oyees returned to the | ot
the next norning at the usual starting tine only to be told by Coronel
that they had al ready been repl aced. They i mmedi ately proceeded as a
group to the Gonpany's offices to conplain to Mke Antle, Respondent's co-
ower. Antle testified he told themthey had been term nated because they
failed to explain to Goronel why they were reluctant to continue worki ng.
He conpared themto sone of their cowrkers who al so had | eft work early
the day before, noting they were permtted to return to work that norning
because they told the foreman the heat nade themill. Antle then decl ared
that the Conpany "cannot tol erate people that aren't going to foll ow
Instructions" and expl ained that he considered their refusal to work an
act of insubordination. He suggested to themthat "down the road...if we

ever need to hire new people...we wll consider you for rehire."”
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Antl e had been apprised of the work stoppage before neeting
w th the enpl oyees as Goronel had gi ven hima tel ephone report of the
I nci dent the evening before. According to Antle, Goronel told himthe
entire crew had stopped working and that al though the di scri mnatees
failed to respond when he asked themwhy, the supervisor surmsed that it
was "because they didn't want to work in the heat...it was extrenely hot
that day...". Before directing Coronel to termnate the enpl oyees, Antle
nade certain that they were not needed, Coronel having assured himthat,
the harvest was in "good shape" and thus the disinclination of 20 percent
of the crewto continue working after about 3 p.m woul d not have i npeded
the nornal production schedul e.®

Al of the enpl oyees resuned working for Respondent on July 9,
1993 after CRLAintervened on their behalf. CRLA later filed an unfair
| abor practice charge in which it was alleged that Respondent had
di scharged t he enpl oyees because they had engaged in protected activity.
Respondent, CRLA, and General (ounsel subsequently entered into an
informal settlenent agreenent in which Respondent denied liability, but
nevert hel ess agreed to rei nburse the 14 enpl oyees for wages lost prior to

their reinstatenent.

%0LRA has adopted the position that the di scharge was
discrimnatorily notivated in response to the refusal to work and,
additional ly, was inplenented in contraventi on of the Conpany's decl ared
policy of issuing warning notices prior to actual termnation. Assum ng
that he considered the enpl oyees' |eaving to be a voluntary relinqui shnent
of enpl oynent, Antle woul d not have believed that he was obligated to
foll owthe Conpany nanual insofar as it pertains to di scharges.
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Section 1152 (correspondi ngly, section 7 of the National Labor

Rel ations Act (NLRA or national act)) grants enpl oyees the right to engage
in concerted activity for nutual aid and protection, including the right
to refuse to work in conditions they deemunsafe. In Daniel International
Gorp. (1985) 277 NLRB 795 [120 LRRM 1289], the National Labor Rel ations
Board (NLRB or national board) found that four enpl oyees were engaged in
prot ected conduct when they "di scussed their nutual concerns about their
di sconfort and safety” and then refused to work for one day as a neans of
protesting the Conpany's refusal to permt themto | eave the work site
during a cold rainstorm As the NLRB explained in that case,

.. .we find that the enpl oyees' spontaneous refusal to work

for 1 day in protest of unique and adverse working

conditions, even in the face of a conpany policy requiring

permssion to | eave the job, is protected by the Act. Such a

singl e concerted wal kout is presunptively protected, absent

evidence that the work stoppage is part of a plan or pattern

of intermttent action inconsistent wth a genui ne

w t hhol di ng of services' or strike.

Smlarly, in MEver Engineering, Inc. (1985) 275 NLRB 921 [ 119

LRRM 1219] , the national board found the enpl oyer to have engaged i n an
unfair |abor practice when it di scharged seven enpl oyees who refused to
work "in what they perceived as unsafe working conditions [working high
off the ground inrain] ." The NLRB viewed the refusal to work as a one-
tine event, depriving the enpl oyer of their services for a short tine
until weat her conditions inproved, and thus did not render the stoppage an

unprotected "partial strike." In yet another case, four enpl oyees
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declined to work in rainy weat her and di scussed their mutual concerns
anong t hensel ves before wal king off the job. Their refusal to work as a
neans of protesting "unconiortabl e working conditions" was deened
concerted and protected. (Hudson T. Marsden (1982) 259 NLRB 909 [109 LRRV
1047] .)

Ve find the authorities di scussed above dispositive, and
therefore nust also find, in agreenent wth the ALJ, that the enpl oyees
who left work did so concertedly for nutual aid inregard to their
wor ki ng condi ti ons.

I n reachi ng our concl usion, we consi dered, but rejected,
Respondent ' s contention that the enpl oyees' alleged failure to respond
when (oronel asked themwhy they weren't working invalidated any statutory
protection otherw se avail able under the Act. The ALJ found that the
discrimnatees had inplored their i mediate forenan, to no avail, for a
break until the weather cool ed because they were experienci ng heat i nduced
i1lness and ultimatel y persuaded himto summon Coronel. He al so credited
the testinony of an enpl oyee witness who offered Coronel a siml ar
expl anation. V& concur in the ALJ's observation that Coronel nust have,

I ndependent |y or otherw se, ascertai ned the reason for the enpl oyees
disconfort and indicated as nuch to Antle who testified that Goronel had
probably figured out for hinself why the enpl oyees were rel uctant to work.

Nbtwi t hst andi ng the Board s concurrence with the ALJ, the
Board is sensitive to the exigencies inherent in the production of

agricul tural conmmodities which nay require an
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enpl oyer to protect the harvest of a perishabl e commodity by acting
quickly to assure itself of an adequate | abor pool, particularly where
there is a history of rapid enpl oyee turnover and | ack of workforce
stability. In such circunstances, an enpl oyer nay be abl e to persuasively
denonstrate to the Board that there was a reasonabl e basis by which to
assune that they were indeed relinquishing their enpl oyment and therefore
it was appropriate to replace them That, however, was not the situation
here. Enpl oyees wth a history of continuous enpl oynent were term nated
imedi ately followng their exercise of statutory rights in order to
protest working under what Respondent clearly understood was a tenporary
condition. Moreover, by Respondent's own assessnent, the season was j ust
getting started and the brief loss of the discrinmnatees woul d not have
interfered wth the harvest schedul e. Thus, there appears to have been no
need to i medi atel y hire repl acenent workers.

Failure to Rehire

The ALJ found that Respondent avoi ded rehiring the
discrimnatees at the start of the 1994. Sali nas cel ery harvest season by
circunventing its ow |long established hiring practices. Wile Respondent
concedes that all of the discrimnatees were present and properly applied
for work on the first two days of the rel evant season, it contends they
were not included in either of the two crews assenbl ed on those dates
sinpl y because there was no work for themat that tine. Ve find no nerit
in the exception.

I
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Respondent grows and harvests celery in knard and Sal i nas.
According to Antle's testinonial account, consistent wth the Conpany' s
enpl oyee handbook, enpl oyees who are wlling to work in both | ocations are
granted super-seniority status. Thus, enpl oyees who apply for work in
Sl inas, and who have conpl eted the i mmedi at el y precedi ng knard season,
are entitled to first preference in hiring. The next order of hiring takes
In those who work only in Salinas, but who finished the prior Salinas
season. Al of the discrimnatees conpleted the prior Salinas season and
thus were entitled to consideration when the second tier of enpl oyees were
gi ven work assignnents. None were hired. The question before the Board is
whet her they were not rehired because, as Respondent asserts, there was no
work for thent or because they were passed over for hirees with |esser

status for

“Respondent asserts that since the discrininatees had conpl eted the
prior Salinas season in Gew No. 3, and since Respondent had no need for a
third crewon June 20 and 21, it was not obligated to consider the
discrimnatees for placenent in either of the first two crews which it did
assenbl e on those dates. The argunent is unpersuasive. The suggestion
that an enpl oyee's crew position in one season conpl etely control s
pl acenent in a subsequent season belies the testanentary description of
the hiring policy described by Antle, as discussed above and as refl ected
in the Gonpany' s enpl oyee handbook. Because super-seniority enpl oyees
were late in reaching Salinas for the start, of the 1993 season due to a
| ate knard harvest, all of the discrimnatees were hired into Gew No. 1,
and later reassigned to other crews. Wien the discrimnatees were
reinstated foll ow ng their June, 1993 di scharge, Respondent expl ai ned t hat
they were placed in Gew No. 3 because Oews Nos. 1 and 2 were filled,
suggesting that they coul d have been assigned to spots in the other crews
had there been vacancies. Even were we to accept Respondent's present
description of its hiring policy, that woul d not account for two of the
di scri mnatees who had worked Gew No. 2 in the 1993 season (i.e., Angel
Mendoza and Barreto Martin Val enci a).
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purposes of rehire. Ve need only exam ne Respondent's payrol | records
for June 20 and 21, 1994, when Gews | and 2, respectively, were
assenbl ed, to resolve this question.”

O June 20 and 21, Respondent hired 69 enpl oyees and

*The Board exanined only the first two days of the rel evant season
when Respondent contends the discrimnatees applied for work, but there
was no work available for them Inits exceptions to certain of the ALJ's
findings concerning the seniority status of certai n enpl oyees, Respondent
contends that the ALJ incorrectly found that three enpl oyees who were
hired at the start of the 1994 season had not worked during the cl ose of
the prior season, They are Jesus Sanchez (10373), Jesus Betancourt (3573)
and llario Castro (3734) . However, each of those enpl oyees was hired on
June 22, while our analysis is based only on July 20 and 21, the two days
on whi ch the di scrimnatees were present and available for work and shoul d
have been hi red had Respondent adhered to its own rehire policy.

Respondent al so contends that the ALJ erred in citing additional enpl oyees
whose nanes he could not |ocate on crewrecords for the precedi ng season.
Respondent is correct inasnuch as the ALJ apparently relied on the week
endi ng payrol| records for the entire first week of the 1994 harvest

wher eas, consistent with ALRB precedent, the controlling dates herein

woul d be the dates on which the discrimnatees actual |y applied for work.
The nanes submtted by Respondent are (ristobal Bravo (3582), Roberto
Bravo (3591), Luis Rodriquez Martinez (3769), Jose Fuentes (9195), Luis

A cala (2040), Ranon Garcia (4730), Sanuel Mrales (5428) , and Maxi no
Soria (5777) . As we agree that the foll ow ng conpl eted the 1993 season
ineither &nard CGelery 1 (Luis Rodriquez Martinez and Samuel Mral es),
Slinas Gelery | (Qistobal Bravo, Jose Fuentes) , Salinas Celery 2 (Jose
Luis Alcala, Ranon Garcia, Mixxino Soria) , and Salinas Celery 3 (Roberto
Bravo), their nanes do not appear anong the enpl oyees listed in Table A
above. The two renai ning rehirees whose nanes Respondent contends the ALJ
incorrectly determned did not qualify for hiring in preference to the

di scri mnat ees because their nanes do not appear on crew records for the
prior season are Armando Renteria (4359) and Raul Vel asquez Solis (10420).
General Qounsel agrees wth Respondent as to Raul Vel asquez Solis whose
nane al so is absent fromthe list set forth above, |eaving only A nando
Renteria. However, Armando F. Renteria (4359), who Respondent correctly
asserts worked in Salinas Celery 1 through the end of 1993 does not appear
to have been hired on either June 20 or 21. Therefore, his status woul d
not affect our conclusion that there were sufficient positions wthin
Respondent' s rehire policy to have accommodated al | of the discrimnatees
on the two days at the begi nning of the season when they did i ndeed apply
for work.
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assigned themto Gew No. 1. n June 21, Respondent forned Grew Nb. 2
wth 26 newy hired or rehired enpl oyees and the transfer of 19 enpl oyees
who had been hired and placed in Gew No. 1 the day before. O the 95 or
96 enpl oyees so hired while the 14 discri mnatees were present and
avai l able for work, our reviewof the payroll records shows that at |east
18 of themfailed to neet any of the criteria Respondent asserts is the
basis for preferential rehirings. The nanes of those enpl oyees (and
thei r correspondi ng enpl oyee nunbers to aid in identification) who appear
to have been hired outside the paraneters of Respondent's rehire policy
are set forth in the attached Table A °

In sum we have found that, in effect, the failure to
rehire is directly correlated to Respondent’'s failure to adhere to its

announced pol i cy governing start of season hirings.” As a

®Due to occasi onal overlaps between the end of one season and the
begi nni ng of another, knard area enpl oyees are permtted a grace peri od
of three days in which to report for work in Salinas. In the rel evant
year, there was no overlap in seasons whi ch expl ai ns why knard enpl oyees
who wished to work in Salinas were available at the start of the Salinas
season.

The ALJ utilized a simlar nethod in arri vi ng at the sanme result;
i.e., that Respondent failed to followits own prescribed policies
governi ng rehiring inasnuch as the discri mnatees were passed over for
enpl oyees wth |esser rights torehire. Qur analysis differs, however,
insofar as we have limted our examnation to the two days on which the
di scrimnatees were present and available for work. Respondent does not
have a recall policy, relying instead on enpl oyees calling its offices or
contacting other enpl oyees to | earn when work is expected to start.
Therefore, in this instance, we adhere to established ALRB precedent
whi ch holds that for General Counsel to establish an unlawful refusal to
hire or rehire, it nust first be shown that the alleged discrinm natees
applied for work when work was available. (See, e.g., Prohoroff Poultry
Farns (1982) 5 ALRB No. 9.) (nhce such a showing is net, General Counsel
nust then establish that the discrimnatees were not hired, or rehired,
due
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result, enpl oyees who woul d have been eligible to receive the early work
assi gnnents under the origi nal |ong-established policy experienced
significant |osses of enpl oynent. Respondent's denial that it altered
establ i shed policy is contrary to the record evidence, and therefore, its
proffered justification for the failure torehireis found to be
pretextual . By failing or refusing to hire the cel ery harvest workers,
al | egedl y because there was no work for themwhen the real reason was
their concerted refusal to follow Goronel's directive to resunme wor ki ng,
Respondent engaged in discrimnation wthin the neani ng of section 1153(a)
of the Act.
ROER

By authority of section 1160.3 of the Agricul tural Labor
Rel ations Act (Act), the Agricultural Labor Relations Board (Board) hereby
orders that Respondent, its officers, agents, successors, and assigns,
shal | :

1. Gease and desist from

(a) Refusing to rehire, or otherw se discrimnating
agai nst, any agricultural enpl oyee for engagi ng in protected concerted
activity.

(b) In any like or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened

necessary to effectuate the policies of the Act:

to reasons proscribed by the Act.
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(a) dfer tothe follow ng individual s i medi at e
and full reinstatenent to their former or substantially equival ent
position, wthout prejudice to their seniority or other enploynent rights

or privileges:

Martin Gastillo Angel Mendoza
Jose Fari as B rai n Mendoza
Vi ctor Gonez Gonzal o Mra

Jai ne Gnzal es Arturo Sanchez
Mguel Qierra Nor bert o Sanchez
Ramro Querra Martin Val enci a
Smtrio Lopez Jesus Vega

(b) Make whol e the above-naned individuals for all
| osses of pay and other economc |osses they have suffered as a result of
Respondent's unlawful failure or refusal to rehire, the nakewhol e anount
to be conputed i n accordance wth established Board precedents, plus
interest thereon conputed i n accordance with our Decision and OQder in E
W Merritt Farns (1988) 14 ALRB No. 5.

(c) Preserve and, upon request, nmake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
peri od and any amounts of backpay due under the terns of this Qder
renmai ning to be det erm ned.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for

the purposes set forth hereinafter.
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(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of the
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromJune 20, 1994, to June 19, 1995.

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its property,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector and exercise due care to repl ace noti ces whi ch have been al tered,
def aced, covered, or renoved.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages to all of its agricultural enpl oyees on conpany tine at tine(s)
and place (s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice and their rights under the Act.
The Regional Drector shall determne a reasonabl e rate of conpensation to
be pai d by Respondent to all non-hourly wage enpl oyees to conpensate t hem
for work tinme lost at this reading and the questi on-and-answer peri od.

(h)y Notify the Regional Crector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent has
taken to conply with its terns, and continue to

I 0 71
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report periodically thereafter, at the Regional Drector's request until
full conpliance is achi eved.
Dated: Novenber 1, 1995

MCGHE. B STAKER (hai r nan
| VONNE RAMCS R GHARDSON Menber

LINDA A FR G Menber
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TABLE A

Enpl oyees hired on June 20 and 21 at the start of the 1994 Salinas
harvest, but for whomthe endi ng 1993 payrolls do not reflect that
they conpl eted the preceding xnard or Sal i nas harvests:

Enpl oyee Nuner
Marrtin Ramrez 1253
Dani el Bravo 3585
Giseldo R vas 4226 or 9226
Gerardo Hernandez J. 5415
Quadal upe Arias Jose 8893
Quz B nesto Esparto 10309
Raul Martinez Juan 10390
Andr ade Manuel 10499
Her nandez M ctor 10500
Vi veros Juan Perez 10503
Sal vador Mungui a 10615
Sal vador Sanchez 3058
Jesus Her nandez 5565
Panfil o Perez Jose 5915
Mel goza Gonzal o 10303
Sanchez 10369
10502
10584
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CASE SUMARY

Tanimura & Antle, Inc. 21 ALRB No. 12

(ALRA Farias, Teanster Local 890) Gase Nos. 93-(E41-SAL
94- (& 63- SAL

Backgr ound

Respondent grows and harvests celery in knard and Sal i nas. Enpl oyees who
work through the end of the knard harvest are accorded first preference
in hiring shoul d they seek work at the beginning of the followng Salinas
season. The next preference in hiring goes to enpl oyees who work only in
Sal i nas, provided they conpl eted the previous Sal i nas season.

Shortly after commencenent of the 1993 Salinas season, an entire harvest
crew of approxi mately 60 enpl oyees stopped worki ng one afternoon because
of unseasonably hot weather. Their harvest supervisor directed themto
resune working or |leave the fields. Fourteen of themboarded the Gonpany
bus whi ch returned themto the parking | ot where enpl oyees are pi cked up
and dropped off daily. Wen they returned to the sane | ot the next norning
prepared to resune work, they were not permtted to do so. They

conpl ai ned to one of Respondent's principals who considered their refusal
to work a voluntary relinqui shnent of enpl oynent as well as an act of

i nsubordination for failing to resune working when so directed by their
supervisor. At the urging of Galifornia Rural Legal Assistance ((RLA
whose hel p the enpl oyees solicited, they were reinstated approxi mately two
weeks | ater and conpl eted t he season.

The subsequent Sal i nas season began on June 20, 1994 wth the hiring of
one crew A second crew was added the next day. The 14 enpl oyees who had
(hengaged in the 1993 work stoppage sought work on both days. None was

i red.

Deci sion of the Admni strative Law Judge

Follow ng the filing by CRLA and one of the di scharged enpl oyees of an
unfair |abor practice alleging that the enpl oyees were denied rehire
because of their concerted work stoppage, General Gounsel issued a

conpl ai nt which was the subject of a full evidentiary hearing before an
Admni strative Law Judge (ALJ). The ALJ found that the enpl oyees had

advi sed their forenan that they coul d not continue to work because of the
heat, that they did so concertedly for nutual aid and protection in regard
to a working condition, and therefore their conduct was statutorily
protected. The ALJ considered, but rejected, Respondent's contention that
they were not hired sinply because there was no work for themwhen they
applied for work, finding i nstead that Respondent altered its establishing
hiring policies in order to avoid rehiring the discrimnatees in
retaliation for their conduct in the prior season. The ALJ found that the
di scri mnat ees were passed over for



Taninura & Antle, Inc. 21 ARB Nb. 12
(Q.RA Farias, Teanster Local 890) Case Nos. 93-(E41- SAL
94- (& 63- SAL

enpl oyees wth a | esser entitlenent to rehire under the decl ared policy.
Decision of the Agricultural Labor Rel ati ons Board

The Board affirned the findings and concl usions of the ALJ, and adopt ed
his recormendation that Respondent be directed to reinstate the
di scrimnatees wth backpay.

* * * * *x * *

This Case Summary is furnished for information only and is not an
official statenent of the case or of the ALRB

* % * * *x * *



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Gfice of the
Agricultural Labor Relations Board (ALRB), the General Counsel of the ALRB
i ssued a conplaint that alleged we, Tanimura and Antle, Inc., had viol ated
the law After a hearing at which all parties had an opportunity to
present evidence, the Board found that we did violate the | aw by refusing
to rehire enpl oyees for engaging in protected concerted activities.

The ALRB has told us to post and publish this Notice.

The Agricultural Labor Relations Act is alawthat gives you and all ot her
farmworkers in California these rights.

1. To organi ze your sel ves;

2. Toform join or help a |abor organization or bargai ning
representative;

3. Tovote in a secret ballot election to decide whether you want a uni on
to represent you or to end such representation, -

4. To bargain wth your enployer about your wages and working
conditions through a bargaining representative chosen by a
nmajority of the enpl oKees and certified by the Board;

5. To act together with other workers to help and protect one
anot her; and

6. To decide not to do any of these things.

VEE WLL NOT do anything in the future which forces you to do or stops you
fromdoing any of the things |isted above.

VEE WLL NOT fail or refuse to rehire enpl oyees who engage in protected
concerted activities.

VE WLL nake whol e t hose enpl oyees who were not rehired during the 1994
Sa: | \rxfasl season for any economc | osses they suffered as the result of our
unl awf ul acts.

DATED
TAN MURA AND ANTLE, | NC

By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, CA 93907. The
t el ephone nunber is (408) 443-3161.

This is an official notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.
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A though Teansters Local 890 fornally intervened, it did not appear
at the hearing and filed no brief of its own.



This case was heard by ne in Salinas, Galifornia on April 25,
26, and 27, 1995. General (ounsel alleges that Respondent, an admtted
agricultural enployer, refused to rehire Martin Gastillo, Jose Fari as,
Victor Gonez, Jaine Gonzales, Mguel Querra, Ramro Querra, Smtrio
Lopez, Angel Mendoza, Erain Mendoza, Gonzal o Mora, Arturo Sanchez,
Norberto Sanchez, Martin Val encia, and Jesus Vega for the 1994 Sal i nas
cel ery harvest because of their protected concerted activities.
Respondent contends the nen were not rehired when it elimnated its | east
seniority crewfor the 1994 Salinas celery season for |egitinate business
r easons.

BACKAROUND

Respondent is a grower-shi pper of, anong other crops, celery.
Al the alleged discrimnatees in this case were cel ery harvest workers.?
Respondent ordinarily harvests celery in &nard fromthe first week of
Decenber until the first week of June, but, depending on the weather, the
xnard season nmay extend through the first week of July. Wen it does, it
nay overlap the beginning of the Salinas harvest, which generally runs
fromlate June until the first week of Decenber.

Al the enpl oyee w tnesses who testified described | earning
about the start of a season by word of nouth fromother enpl oyees.

Apparently, a nunber of enpl oyees periodically call

’For convenience, | wll not continue to iterate that the harvest
work at issue is the Salinas celery harvest; fromnow on when | speak of
the celery harvest, | wll be speaking of the Salinas celery harvest

unless | specifically state ot herw se.



Respondent's office to find out when Respondent woul d be nmaking up its
Salinas' crews and these few enpl oyees spread the word about the start of
the season. Informal as the systemis, it works: enpl oyee w tnesses
typically testified they knew when the Sal i nas season was supposed to
begi n. The sane techni que i s used when Respondent needs nore nen: it sends
word through the nenbers of its crews. As Antle testified, "it's just
like a big gossip pool...and everyone knows who's heavy...." 1.44

Prior to the 1994 Salinas season, Respondent had' three harvest
crews in Salinas, referred to sinply as nos. 1, 2, and 3.° It is
undi sputed that Grew 1 woul d be the first to be put to work.* Respondent's
Vice-President, Mke Antle, testified that Gew 1 would be filled
according to the followng protocol : 1) first preference would go to
enpl oyees comng fromthe xnard harvest, who woul d have three days to
claimtheir places; 2) second place woul d go to enpl oyees who "fi ni shed"®

the Sali nas

Atle testified they only put on a third crewin mdsumer, 1993; a
nunber of the discrimnatees testified, they worked in the third crew as
early as 1987. Conpare: Antle 1:16

“That it was the first to be put to. work does not inply that it was
conposed of the "longest-termi enployees. Indeed, "seniority" attaches
only to enpl oyees who finish the previous season; by way of exanple, an
enpl oyee who worked for Respondent for the 1992 Salinas season only, but
who finished that season, has greater "area seniority" for the subsequent
1993 season than an enpl oyee who worked in Salinas from 1987-1992, but who
did not finish the 1992 season.

°S nce enpl oyees noved fromcrewto crew it is not entirely clear if
"finishing" the season in Oewl so as to be entitled to area seniority in
it required one to work the entire season in Gew 1 or only the |ast week
init. As a result, General (ounsel and Charging Party ascribe Qew |
seniority to different enployees than Respondent does. Because of the
stringency of Respondent's "break-



harvest the year; 3) finally new enpl oyees woul d be hired. Respondent's
w tnesses referred to the preference for the xnard enpl oyees as
superseni ority® and the preference for enpl oyees who fini shed the

previ ous Sal i nas season as area seniority.’

In practice, however, crews were not always filled in the
above-described order. Thus, in 1993, Gew 1 was nade up of people wth
Slinas area seniority only, and enpl oyees comng from nard were pl aced
in Oews 2 and 3 as they arrived because the xnard season had not ended
when the Salinas season began, 111:253. Indeed, all the alleged
discrimnatees in this case were put in Gew 1 at the start of the 1993
season.® Antle expl ai ned, however, that as superseniority enpl oyees
arrived in Salinas, "there would [have been] a juggling of enpl oyees", and
that enployees in Gew 1 wth area seniority only woul d not "necessarily"

remain there.®

in-service" policy, | amassumng w thout deciding, that "finishing" the
season in a crew neans "working the whole season init."

® have frequently encountered a similar hiring preference for
enpl oyees who nove from area to area, it is generally referred to as
"conpany", as opposed to area seniority.

'Mguel Qoronel, Respondent's GCelery Harvest Supervisor, testified
that enpl oyees who own hones in Salinas woul d be recal | ed before enpl oyees
comng from xnard who do not finish the knard season, see 1:54. Thus,
according to (oronel superseniority only "attaches" to enployees who
“finish the season”; this is consistent with Respondent’'s "area-seniority"
principl e.

%0nly Gonzalo Mra and Mguel Guerra were nenbers of Grew 1 during
the 1992 Salinas season.

uch juggling is consistent with Respondent's witten Personnel
Pol i cy which provides that "[i]n case of overlappi ng seasonal operations,
an enpl oyee having seniority in nore than one area [superseniority] shall
not lose his/her seniority so long as he/she works in the area to which
he/ she i s assigned by the conpany. "



THE O SCR M NATEES  GONCERTED ACTIM T1 ES

As noted earlier, in 1993 all the discrimnatees were assigned
to Gewl (n June 24, 1993, Gew 1 was worki ng sonewhere near Sol edad. *°
Everyone agrees that it was an extraordinarily hot day. The crew
repeat edly asked forenan, F dencio Mrales, if they could take a break and
resune work when it was cooler. Mrales told themto keep working. They
asked himto call his supervisor, Mguel Coronel, to see if he woul d
authorize a break. Mrales told themCoronel was unreachabl e by radio.
Sonetinme in md-afternoon, the entire crew stopped working because of the
heat. 1:67 [Coronel]; |:126 [Mra].

Shortly after the crew stopped, Coronel, who had, in fact, been
called by Mrales, 1:65, arrived. He asked why they had st opped.
According to Gnzalo Mra, he told Coronel it was too hot. Mra testified
that a nunber of other workers, including Jaine Gonzal es and Gonzal es'
brot her, al so conpl ai ned about the heat. Jainme Gonzales testified that he
said nothing, but he remenbered Mora explaining to Goronel that it was too
hot to work. Jesus Vega and Jose Farias testified that several of the
wor kers, including hinsel f, conpl ai ned about the heat. Uhder cross-
examnation, Mra admtted that he didn't speak up right away, but he
testified that he didn't have to because ot her workers conpl ai ned about
the heat. GCoronel's version of events is not nuch different fromthat of

the di scri mnatees except that,

“The incident | amabout to relate was the subject of an unfair |abor
practice conplaint which was fornerly consolidated wth this case and
which was settled by the parties. It is being utilized in this case as
background and to establish know edge of the concerted activities of the
fourteen naned discrimnatees. See, Roberts Farns (1983), 9 ALRB No. 27,
n. 3
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according to him not only did H denci o not know why the crew st opped,
but al so the enpl oyees refused to tell himthe reason when he
confronted them

In view of the enpl oyees' uncontradi cted testinony that they
conpl ai ned to F denci o about the heat, and the added fact that Coronel
cane to the field in response to FHdencio' s telling himthat the crew had
stopped work, it seens nore likely than not, and | so find, that Mral es
al so told Goronel why they had stopped. Even if Fdencio did not tell
Goronel, | find in accord wth the enpl oyees' fairly uniformtestinony
that they nade it known to Coronel why they had stopped work.

It is undisputed that Goronel told "whoever did not want to
work" to go to the bus,® and that the fourteen alleged di scrininat ees
boarded the bus. That evening, Coronel told Mke Antle what had happened.
Antle testified he told Goronel not to put themback to work because he
consi dered the fourteen to have quit.

The next norning, the fourteen arrived as usual at the parking
| ot where they net the bus to the fields. Sone of the crew had al ready

boar ded t he bus when Mral es announced t hat

YA thcugh, as noted, Coronel testified that no one answered him and
the enpl oyees testified inconsistently about who answered him (wth, for
exanpl e, Mra' s saying Gonzal es spoke and Gonzal es denying that he did),
it seens unlikely that enployees who wanted their foreman to speak to
Goronel about taking a break, would refuse to state their case to Coronel
upon his arrival.

2t is undisputed that another group of enpl oyees conplai ned about
the heat and were permtted to go hone. Antle testified that these
enpl oyees went hone "earlier” than the fourteen, see I: 30.



anyone who had left work the day before had to talk to Goronal. The
group sought out Coronel who told them he wouldn't put them back to
work. The group went to the office to speak to Mke
Antle.

Antle told themthat he was standing by the decision of
Goronel . Mra objected that they couldn't work because of the heat;
Antle told themthat they were there to work, and that if they didn't want
to, they shouldn't cone to work. He told themthey coul d conpl ai n where
they liked, he would not put themback to work. | find the fourteen were
termnated. *® The fourteen sought help fromCalifornia Riral Legal
Assi st ance.

The fourteen were cal l ed back to work and placed in Gew 3 on
July 9, 1993. Antle put themback to work after he was contacted by
CGalifornia Rural Legal Assistance. After being returned to work on July
9, the discrimnatees filed a conplaint wth the Labor Conm ssioner about
not being paid wthin 72 hours of their termnation on June 24. This

conpl ai nt was settled in

Bantl e spoke of having "repl aced" the enployees; he also testified
that he told Coronel the previous evening to prepare their checks; the
enpl oyees testified they were told they were termnated.

“I'n Charging Party's and General (ounsel's Post-Hearing Brief, nuch
Is nmade of the fact that the fourteen were not reinstated to Gew #1 when
they returned to work. As noted above, the enployees were originally
reinstated pursuant to an agreenent between Respondent and CRLA no
evi dence was presented that the agreenent required themto be returned to
Gew #1. Pursuant to charges filed by CRLA General Gounsel issued a
conplaint alleging that termnating the enployees was an unfair |abor
practice. That case was settled prior to hearing. The settlenent does not
require restoration of the enployees to QOew #l. See, Settlenent
Agreenent, Case # 93-(E41-SAL.
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Novenber wth Respondent’'s incurring nonetary liability. The
di scri mnatees worked until Decenber 4th, the end of the 1993
Sal i nas season.

Respondent again failed to pay themwthin 72 hours of their
| ast day. On Decenber 21, 1993, (RLA dermanded Respondent pay penalties in
the anount of $336 for each of the fourteen discrininatees.” O February
7, 1994 Respondent remtted the penalty amounts to CRLA

THE 1994 REFUSAL TO REH Re

None of the fourteen worked the w nter 1994 knard harvest.
The knard season had al ready ended when the Salinas season started
June 20, 1994. Al fourteen discrimnatees reported to the parking
| ot where the crews were being nade up. It is undisputed that only
Gew 1l was filled that day and that none of the alleged discrimnatees
was placed init.

Atle initially testified that the crew was conposed
"prinmarily, if not entirely" or by at least "a ngjority" of knard
enpl oyees wth superseniority, 1:34. He re-enphasized this hiring order
when he testified that, if Goronel were not personally present on the
first day of the 1994 Salinas season, Coronel woul d have instructed "the
bus driver or the forenan who woul d have been there. And he woul d have
been relaying ny instructions to him which were that we were going to be
downsi zing and that it was very inportant to only hire the guys wth

superseniority that cane

CRLA al so suggest ed Respondent pay | ate penal ties to any other
nenbers of the discrimnatees’ crews or any of Respondent's enpl oyees who
recei ved | ate paynent.
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up fromnard and then the guys in crewone. " |:35.

Upon being recall ed by his own counsel, Antle added additional

criteria for filling the crew "superseniority enpl oyees who cane up from
Onard . . . were first. Then nenbers of crew one, nenbers of crew two,
and then nenbers of crewthree, " I11:257. Jesus Vega testified

simlarly: according to him Goronel told the enpl oyees that day that if
Qew 1l were not filled after accormodating the superseniority and the Qew
1 area seniority enpl oyees, remaining positions would be filled by Gew 2
enpl oyees, 11:163.

Goronel testified that he was not present on the first day of
the harvest and that F dencio Bravo put together the first crew Antle
originally testified he thought Coronel was there, but then corrected
hinsel f to say he was not sure, 1:35. QGher alleged discrimnatees
testified Goronel was not there, see, e.g., 1:109. In viewof the
consistency in the Antle's and Goronel's testinony on this point, and the
conflict in testinony anong the all eged discrimnatees, | find that
Goronel was not present.

Athough | find that Coronel could not have tol d Vega that
remai ning spots in Gew 1 would go to nenbers of Qew 2, | neverthel ess
find that Antle's (later) and Vega' s description of howthe crewwas to be
filled nore accurately describes Respondent's hiring policy than did
Antle' s original description. Snce OQew 1l was the first to be hired, and

Qew 2 the next to be

pntle testified that no nenbers of crew 3 were placed in Qews 1
and 2 during the first days of the 1994 harvest, 111:257.
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hired, it nmakes sense that any openings in Gew 1 which renai ned after
enpl oyees wth knard seniority and Gew 1 area seniority were
accommodat ed woul d be filled by nenbers of Grew 2. Indeed, we have

al ready seen that Respondent filled Gew 1 in 1993 wth a nunber of
enpl oyees who had area seniority in other crews.

Wth Respondent’'s crew records in evidence for the rel evant
tine period, | can determne if they denonstrate the seniority patterns
Respondent contends it followed. Snce it is undisputed that no nenbers
of Gew 3 were put in Gew 1, Respondent's records shoul d show that every
enployee in GQew 1l inthe first week of the Salinas harvest either: 1)
finished the 1994 knard season; or 2) finished the 1993 Salinas season in
Qewlor Gew2. ® In Appendix A | have listed in order of ascending
enpl oyee nunber the nanes of all nenbers of Gew 1 for the week endi ng
6/ 25/ 94; and 1) narked those who finished the 1993 season in Gew 1 or 2;
and 2) noted whether or not their nanes appear in any of the three xnard
crews for the week ending 6/18/94. Subtracting all the names in Appendi x A
who 1) finished the Salinas season in 1993 and 2) appeared on any of the
xnar d

YAl though Vega has Coronel present when | have found he was not, |
do not discount his testinony about the order the crewwas to be filled: |
consider it far nore likely that he would have renenbered how the crews
were to be filled than who told him

B ew sheets for the first day of the Salinas season are contained
in QX 3; crew sheets for the last day of the 1993 Salinas season are
contained in QX 2; and crew lists for the xnard celery crews are
contained in QX 1. | should note that the crewlists supplied in QX 1 do
not indicate what days were worked during the last week of the xnard
season and, therefore, do not necessarily show who "finished' the knard
season.
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payrol Is for the week before the start of the 1994 Salinas season, it
appears that 9 enpl oyees did not neet these criteria. They are:

03582 Qistobal Bravo

03591 Roberto Bravo

03769 Lui s Rodriguez

04354 Armando Renteria (possibly 4359)

08893 Quadal upe Ari as

09195 Jose Fuentes

10373 Jesus Sanchez

10420 Raul Vel azquez

10503 Juan Manuel Her nandez

The day after G ew 1 was put together, the second crew was put
towork. It is undisputed that Coronel was present on. this day.
According to him the enpl oyees placed in Gew 2 were "the peopl e t hat
were | eft over fromQew nunber 1 and sone peopl e fromcrew nunber 2."
|:63 The fourteen al |l eged di scri mnatees were present, along wth a good
nmany other nenbers of Gew3. Snce, it is undisputed that no nenber of
Gew 3, including the fourteen all eged di scrimnatees, was placed in it.

As | didwth respect to Gew 1l so in Appendix B | have
listed the nanes of the nenbers of Gew 2 for the week endi ng 6/ 25/ 94; and
1) narked those who finished the 1993 season in either Gew 2 or Gew 1;
and 2) noted whether or not their nanmes appear in any of the three knard
crews for the week ending 6/18/94. Again, subtracting all the nanes in
Appendi x B who fell into categories (1) and (2) it appears that 7

enpl oyees nei t her
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finished the 1993 Sal i nas season nor worked in xnard. They are:

02040 Luis Acala

03573 Jesus Betancourt

03734 Ilario Gastro

04730 Ranon Garci a

05177 Naxino Soria

05428 Sarmuel Moral es

10503 Juan Manuel Her nandez®

The discrimnatees final contact wth the conpany was on August
14, 1994, when they went to the office because they had heard t hat
Respondent was going to open up a third crew Besides the fourteen
discrimnatees, quite a fewother nenbers of Gew 3 were present.
According to several of the alleged discrimnatees, Coronel told themthey
had been thi nki ng of opening the last crew but that the weat her was not
right. Athough not directly asked if he ever said the weat her was not
right for athird creww Qoronel testified that he tol d the enpl oyees "t hat
for the being [Qew 3] was not going to start”, that they shoul d keep
checking, 1:81.

In fact, Respondent never put on a third crewand Antle
testified that he had any intention of doing so. According to Antle,
sonetine before the end of the xnard harvest at the | atest, the conpany

had decided to replace the third crewwth a

Her nandez apparent|y worked the first day in Qew 1 and transferred
to Gew 2. In addition to him Appendi x B shows that four other enpl oyees,
Lionel Arreguin, Jaine Avina, Javier Rubalcaba, and Sergio Sanchez al so
worked the first day in Gew #3

12



nachine as a cost-cutting neasure. As aresult, Antle testified, he
instructed Coronel at the start of the season that Respondent woul d not be
using a third crew, 1:35. S nce Goronel knew of the efforts to adapt a
| ettuce nachine for the celery, it seens far nore likely to ne that he
woul d not have told anyone that it was too hot to put on a third crew, and
| find that he did not.

The process of adapti ng a nachine for the cel ery harvest began
in xnard, and the prototype was actual |y tested in April or My.
However, the nachine was not ready for the start of the Salinas season.
Wien the nachi ne was ready around the first week of Septenber, Respondent
filled it wth volunteers fromGQews 1 and 2. Thirty-three enpl oyees
eventual |y vol unteered, nostly fromQew 2.

Antle also testified that Respondent knew that it coul d not
performall its 1994 harvest work wth the two crews and the single
nachi ne. I ndeed, Respondent planned a big "spike" in production around
Thanksgi ving and anticipated either hiring a | abor contractor or selling
the field to soneone el se to handl e the expected harvest. In the end,
Respondent decided to hire a | abor contractor. This decision to do so was
nade approxi mately a week or two before this anticipated spike. Antle
testified that he didn't put on anot her crew because he had sold the
equi pnent needed for the harvest: thus, they didn't have either the
forklift or the transfer buggy to support the additional crew They did
not rent the equi pnent because it was cheaper to hire the contractor to do

the work and to supply the equi pnent. The contractor

13



Respondent used was Escam|la and Sons.

Jai mre Gonzal es and Arturo Sanchez testified that they worked in
Septenber for a |abor contractor naned SeaSun, which turns out to be
Escamlla and Sons. Their forenan was Jesus Bravo, a forner enpl oyee of
Taninura and Antle. Both nen tell roughly simlar stories: one day while
working for SeaSun, they were told by Bravo that his crewwas going to be
split the follow ng day wth sone enpl oyees stayi ng where they were and
ot hers, includi ng Gnzal es and Sanchez, going to Tani mura and Antle
fields, see, e.g., 11:222; |1:138.

Bot h enpl oyees testified that Bravo called themlater that
evening and told themthey would not be going to Tani nura and Antle.
About two weeks | ater, according to both nen, they asked Bravo why he
hadn't taken themto Taninura and Antle and Bravo told hi mthat M guel
said sonething to the effect that he didn't want "those two people.” Bravo
deni ed havi ng any such conversation wth Sanchez and Gonzal es and Cor onel
deni ed ever telling Bravo that he didn't want the two nen.

| decline torely in any way upon Bravo' s purported adm ssion:
Goronel could only have told Bravo not to nove onzal es and Sanchez to
Respondent's fields if he knewthey were working in Bravo's crew In the
absence of sone sort of foundation laid for Goronel's know edge of the
nakeup of Escamlla s crews, | do not understand how Coronel coul d have
known that Gonzal es and Sanchez woul d be coming to work for himthe
fol | ow ng day.

It is undisputed that some Gew 3 enpl oyees were
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eventual |y placed in Gew 2. According to Goronal, they were enpl oyed
because they continued to cone to the fields to see if work was avail abl e.
Antle, however, testified that the foreman mght have told certai n nenbers
of the crewthat there would be a fewopenings. |:44. QX 10, shows that
during the week endi ng 10/ 18/ 94 Respondent placed 10 enpl oyees in Qew 2.
Respondent ' s Manager for Human Resources, Joe F nk, explained that 10 of
the enpl oyees placed in Gew 2 were brought over fromRespondent's |ettuce
wap operation;® and three other enpl oyees worked in the knard cel ery
harvest: Gonzal o Avi na Sanchez, Javier Ramrez Rodriguez, and Jesus Manuel
Hernandez.  However, only Javier Ramrez Rodriguez appears on the payrol |
lists for the last week in knard, GX 1. Respondent's Personnel Policy
handbook, GCX 4, indicates that celery crewseniority and | ettuce crew
seniority are different, See, GX 4, p.8.%
ANALYS S

To nake out a violation of Labor Gode Section 1153(a) , General
Qounsel nust prove that the alleged di scri mnatees engaged in protected
concerted activity, that the enpl oyer knew of their activity, and that
there was a causal connection between that activity and the enpl oyer's
action. CALIFCRNA VALLEY LAAD QQ . INC. AAD WOOF FARMNG QO OF
CALIFCRNA INC. 17 ARB No. 8 So far as the third, causal, elenent is

concerned, the Board has

®These are the enpl oyees narked wth an asterisk on
Respondent ' s version of the Exhibit, RX 3.

211 shoul d add that Charging Party and General Gounsel have purported
to anal yze the overtine hours for the 1994 season and contend that they
show that Respondent worked nore overtine and, therefore, that it really
needed nore enpl oyees. | have no idea whether or not any narket variabl es
accounted for these hours and | do not take them as indicators of
discrimnatory notive.
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adopted the two-part test established in Wight Line, A Dvision of Wiqght
Line. Inc. (1980) 251 NLRB 1083 (105 LRRM 1169), under whi ch General

Gounsel nust first nake a prina faci e show ng sufficient to support an
inference that protected conduct was a "notivating factor” in the
enpl oyer' s deci si on.

Oce General Gounsel has established a prina facie case, the
Board di sti ngui shes between two types of cases, so-called pretext cases
and so-cal l ed dual notive cases.? In a pretext case, the enployer has no
credible and legitinate explanation for its action; in a dual notive case,
the enpl oyer has a credible, legitinmate business reason for acting as it
did and the question then becones whether or not it woul d have taken the
sane action in the absence of the enpl oyees' protected activity.

Inthis case, both General Gounsel and Respondent rely upon
Respondent's seniority systemto nmake their respective cases wth the
inportant difference that General Gounsel contends Respondent devi at ed
fromit to avoid hiring the fourteen all eged di scrimnatees while
Respondent contends that, in neutrally relying upon it, it just so
happened that the fourteen were not hired. The parties' focus on
seniority entails two corollary results: first, in the absence of proof
that Respondent deviated fromits seniority practices, General Counsel
fails to nake out a prina facie case and the conpl ai nt nust be di smssed;

second, to the extent Respondent’'s busi ness defense depends upon proof of

“\Men an enpl oyer's proffered justification for its action is found
to be false, the national Board does not require a burden shifting
anal ysis, Arthur Young and Conpany (1988) 291 NLRB No. 6
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adherence to its seniority system a finding that seniority does not
account for the failure of the fourteen all eged di scrimnatees to be
recal | ed neans that Respondent’'s defense is pretextual.

FHnally, since this case involves a refusal to rehire, it is
al so necessary to showthat the alleged discrimnatees applied for work
when it was available. Snce it is undisputed that the fourteen al | eged
di scrimnatees were present on both days when the two crews were put
together, this part of General (ounsel's case is satisfied.

Little extended discussion is required to consider the first
two el enents of General (ounsel's case, the enpl oyees' protected
activities and Respondent’s know edge thereof. The conplaint to the Labor
GComm ssi oner and denand nmade by CRLA on behal f of the fourteen were
clearly protected concerted activities and Respondent cot nnendabl y does

not contend ot herw se, see Hardin, Devel opi ng Labor Law, 3rd Ed. p. 145.

So far as the incident in Soledad is concerned, the only real question is
whet her the enpl oyees' action was protected. A though Respondent does not
specifically argue the point, | take it that the dispute over whether or
not the enpl oyees told Coroiiel why they had stopped is neant to bear on
the protected nature of their activities. Athough | have found that the
fourteen did tell Coronel why they had stopped work, even if they had not,
the fact that Antle clearly knew why they had stopped work before
ratifying Goronal's decision to termnate themneans the di scri mnatees

did not |ose
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the protection of the Act.® Accordingly, the first two el enents of
General Qounsel's prima facie case -- protected activity and Respondent' s
know edge thereof -- are readily established.

The question in this case reduces to the connection between the
enpl oyees' activities and their failure to be rehired. Respondent di sputes
the exi stence of any connection on the grounds that General Gounsel has
not shown that the fourteen were "singled out" for adverse treatnent in
any way after their return to work on July 9, 1993. |If nothing el se had
happened after the work stoppage, the fact that the fourteen returned to
work in July wthout further incident woul d seriously weaken the inference
of a causal connection between the 1993 work stoppage and the 1994 ref usal
to rehire.

But sonething el se did happen: the two wage clai ns were
likely to mark the fourteen as a continued source of irritation, and

the fact that Respondent's crew records show

“The work stoppage in this case is surprisingly sinmlar to that
which notivated the enpl oyees in NLRB v. Washington A umnum o (1962)
370 US 9. In that case, just as in this, a group of unorganized
enpl oyees conpl ai ned about the tenperature --it was too cold --of their
work place to their forenen who did nothing about it; on a particularly
cold day they sinply walked off the job. The Gourt held the wal kout
pr ot ect ed.

V¢ cannot agree that enployees necessarily |ose
their right to engage in concerted activities under
[Sec.] 7 nerely because they do not present a
specific demand upon their enployer to renedy a
condition they find objectionable. The |anguage of
[Sec.] 7 is broad enough to protect concerted
activities whether they take place before, after,
orSat 2} he sane tine such a demand is nade. [370
u 1
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that seniority does not account for the constitution of Gews 1 and 2 at
the start of the harvest inplies that other, hidden criteria governed
their selection. That Respondent did not use a third crew does not
explain why its ordinary seniority principles were not foll oned i n naki ng
up the two crews it did use. Wen to these considerations i s added
Respondent ' s apparent change in the word-of -nouth recall systemwhich, by
substituting | ettuce crew enpl oyees for cel ery crew enpl oyees, deprived
G ew 3 enpl oyees of the opportunity to even apply for the ten openi ngs
whi ch Respondent filled in Qctober, the inference that Respondent
systenatical ly chose to avoid hiring any Gew 3 enpl oyees in order to
avoi d taking on the fourteen is strengthened. Accordingly, | find
Respondent viol ated section 1153(a) and will order the appropriate
renedi es.
ROER

By authority of section 1160.3 of the Agricultural Labor
Rel ations Act (Act), the Agricultural Labor Rel ati ons Board (Board) hereby
orders that Respondent, its officers, agents, successors, and assigns,
shal | :

1. GCease and desist from

(a) Refusing to rehire, or otherw se discrimnating
agai nst, any agricultural enpl oyee for engaging in protected concerted
activity.

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricul tural enpl oyee in the exerci se of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmati ve acti ons which are deened

necessary to effectuate the policies of the Act:
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(a) dfer tothe follow ng individual s i mediate and full
reinstatenent to their forner or subsequently equival ent position, w thout

prejudice to their seniority or other enpl oynent rights or privil eges:

Marrtin Gastillo Angel Mendoza
Jose Fari as B rai n Mendoza
M ctor Gonez Gonzal o Mra

Jai me Gnzal es Arturo Sanchez
Mguel Qierra Nor bert o Sanchez
Ramro Qierra Martin Val enci a
Smtrio Lopez Jesus Vega

(b) NMake whol e the above-naned individuals for all |osses of
pay and ot her economc | osses they have suffered>as a result of
Respondent ' s unl awf ul di scharges, the nmakewhol e anount to be conputed in
accordance wth established Board precedents, plus interest thereon
conputed i n accordance with our Decision and Qder in E W Mrritt Farns

(1988) 14 ALRB Nb. 5.

(c) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and any
anounts of backpay due under the terns of this Qder remaining to be
det er m ned.

(d) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of the

order, to all agricultural enpl oyees enpl oyed by Responder
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at any tinme during the period fromJune 20, 1994.

(f) Post copies of the attached Notice, in al
appropriate | anguages, for 60 days in conspi cuous places on its property,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector and exercise due care to repl ace noti ces whi ch have been
altered, defaced, covered, or renoved.

(g) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages to all if its agricultural enpl oyees on conpany tine at tine(s)
and pl ace (s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice and their rights under the Act.
The Regional DOrector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all non-hourly wage enpl oyees to conpensat e
themfor work tine lost at this reading and the questi on-and- answer
peri od.

(h) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has
taken to conply wth its terns, and continue to report periodically

thereafter, at the Regional Drector's request until full conpliance is

achi eved.
Dated: June 30, 1995 //7\
THOMVAS SOBEL

Chi ef Administrative Law Judge
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas dfice of the
Agricultural Labor Relations Board (ALRB), the General (ounsel of the ALRB
i ssued a conplaint that alleged we, Tanimura and Antle, Inc., had violated
the law After a hearing at which all parties had an opportunity to
present evidence, the Board found that we did violate the | aw by refusing
to recall enployees for engaging in protected concerted activities.

The ALRB has told us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat gives you and all ot her
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;
2. To form join or hel p unions;
3. Tovotein a secret ballot election to decide whether you want a uni on
to represent you;
4. To bargain wth your enpl oyer about your wages and worKi ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

VEE WLL NOT fail or refuse to recall enpl oyees who engage in protected
concerted activities.

VE WLL nake whol e those enpl oyees who were not recall ed during the 1994
Sal i nas season for any economc | osses they suffered as the result of our
unl awf ul acts.

DATED.
TAN MURA AND ANTLE | NC

By:
(Representative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, CA 93907. The
t el ephone nunber is (408) 443-3225.

This is an official notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOI' REMOVE R MUTT LATE
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APPEND CES
A
Li st of Enpl oyees
in Salinas Gew #1
As of 6/25/94

An asterisk nmarks the enpl oyees who fini shed the 1993 Sal i nas season in
Ge\iiv é Egpl gyees vwho finished the 1993 Salinas season in Gew 2 are
nar ked i n bol d.

Enpl oyees whose nanes appear on the knard payroll for the week before
the start of the 1994 Salinas season on QX 1 are underl i ned.

The nanes of enpl oyees not bel onging to any of these categories are
I ndent ed and capitali zed.
02021 Pascual Arreguin Qnard #1 - 6/18/94 (See QX 1)
03437 Gabi no Aguil era nard #2 - 6/18/94
03505 Lionel Arreguin*
03522 Jai ne Avi na
03571 Arturo Betancourt*
03581 isanto Bravo*
03582 (R STBAL BRAVO
03587 Mrtin Bravo
03591 RBERTO BRAVO
03718 F del Gastillo*
03749 Martin Cazares*
03769 LUS RDRGEZ
03817 Quadal upe Perez
03853 Dani el Bravo*
03858 Juan Perez
04044 A fonso Mendoza*
04122 Jai ne Mendoza*
04126 Javi er Mendoza*
04144 MNanuel Qui nt er os*
04162 MNartin Mendoza*
04215 nzal o Ramirez*
04242 Nanuel Ramirez
04253 Martin Ramrez* knard #2 - 6/ 18/ 94
04354 ARVANDO RENTER A (Possi bl y 4359)
04437 R goberto Fari as*
04496 Anastacio Hores xnard #1 nard # 1 — 6/18/ 94
04526 Jesus R vera
04678 Jorge Garci a*
04905 Enidi o Rodri cruez- Ji nenez Onard # 1 - 6/18/94
04909 H oy Martiniano H oy Rojos Onard # 1 — 6/18/94
05073 Javi er Rubal caba
05087 M guel (onzal es*
05143 Sergi o Gonzal es*
05323 A fredo Sal neron* nard #2 - 6/18/ 94

23



05324
05329
05354
05373
05400
05413
05463
05555
05565
05615
05746
05912
05916
06015
06142
06270
06288
06305
06361
06954
07370

09055

09196
09207
09226
10309

APPEND CES (cont.) A
(cont.)

Gabri el Mral es nard #1 - 6/18/94 handwitten

Al berto Mral es

Arnul fo Sanchez*

Benj amn Sanchez*

Maxi m | i ano Moral es*

Raul Mral es* nard #1 - 6/ 18/ 94
Jorge Sanchez*

Martin Sanchez*

Sal vador Mungui a

10390

10499
10500

10615

Gerardo Her nandez nard #1 - 6/18/94

Edaardo Navarette nard #2 - 6/18/94

Sal vador Sanchez

Serai 0 Sanchez nard #2 - 6/18/94

Rogel i o Pros nard #1 - 6/18/94

Jose Torres*

H denci o Vasquez

Robert o Vasquez*

Gerardo Vega*

Samuel Ysarraras*

Quadal upe Vasguez nard #1 - 6/18/94

Josaf ad \el asco nard #1 - 6/ 18/ 94
08893 QAUADALUPE AR AS

Robert o Bravo*
09195 JCBE FUENTES

Juvenal Zarabi a

Raul N col as nard #1 - 6/ 18/ 94

Qisel do R vas* (possibly 4226)

Jose Qruz nard #1 - 6/18/94
10373 JESUS SANCHEZ

B nest o Esparza nard #2 - 6/18/94
10420 RAUL VEHASQLEZ

Raul Martinez nard #1 - 6/18/94

Juan Lua Andrade nard #1 - 6/18/94
10503 JUAN MANUEL HERNANDEZ
Vi ctor M veros nard #3 - 6/18/94
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APPENDI CES (cont .)
B.

List of Enpl oyees in Salinas Oew #2
As of 6/25/94

An asterisk marks the enpl oyees who finished the 1993 Sal i nas
season in Oews 1 or 2.

Enpl oyees whose nanes appear on the (xnard payrol| for the week
begorle_thg start of the 1994 Salinas season on QX 1 are
under | i ned.

The names of enpl oyees who do not belong to either category are
i ndented and capitalized to distinguish them

01373 Jesus Banuel os* nard #2 -6/18/94

02021 Pascual Arregui n* (worked first day in #1)
02040 LU S ALCALA

03490 Abel Arebal o nard #2 —6/ 18/ 94

03522 Jaime Avina* (worked first day in Qew #1)

03571 Arturo Betancourt*
03573 Jesus Bet ancourt
03584 Dani el Bravo*
03587 Martin Bravo*
03734 |LAR O CASTRO

03769 Luis Rodriquez nard #2-_6/18/94_
03817 Quadal upe Fer nandez*

Juan Perez*
03858 .
03894 onstantino (?) Gornelo(?)*

Antoni o Qruz*
03987 :
03996 Qaviel Quz*
04151 J0se Mendoza*
04157 Juan Mendoza*
04159 Paul o Qui I’_OS*
04181 Aturo Ramrez*
04242 Manuel Ramrez Qnard #2 - 6/18/94
04366 Moguel Espi nosa*
04374 Jorge Gonzal es*

04496 Anastacio H ores knard #l - 6/ 18/ 94
04526 Jesus R vera*

04730 RAMIN GARD A
05073 Javi er Rubal caba* (worked first day increw# 1

05177 MAXI MO SORI A
05329 @ berto Mral es*
05428 SAMUEL MORALES
05457 Joel Sanchez*
05520 Nario Mreno*
05565 Sal vador Mingui a* (worked first day in crew# 1)
05746 FEdaardo Nabarette xnard #2 - 6/18/ 94
05910 Al fredo Mci as*
05912 Sal vador Sanchez*
05916 Sercrio Sanchez* (worked first day in Gew# 1)nard # 2
05920 \ictor Sanchez*
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APPEND CES (cont .)

B. (cont.)

06063 Antoni o Torral ba*
06270 H denci o Vasquez*
06276 Ranon Pamat z*
06313 Jose Vgga*
09056 Servando Perez*
10369 Panfilo Perez Oxnard #3 6/18/94
10373 Jesus Sanchez Onard #3 6/18/94
10502 Jose Ml goza xnard #3 6/18/94

10503 JESUS MANLEH. FERNANDEZ
10584 (nzal o Sanchez Oxnard #3 - 6/ 18/ 94
10615 Victor M veros Oxnard #3 - 6/18/ 94
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02906
03505
03514
03541
03559
03571
03581
03583
03718
03724
03734
03749
03808
04044
04122
04126
04144
04162
04215
04253
04279
04359
04433
04437
04613
04678
04692
04803
04905
04935
05055
05087
05143
05238
05277
05323
05354
CB"S
05400
05413
05463
05482
05555
05754
06015
06142
06288
06305

APPENDI CESC( cont.)

List of GOew #1 Enpl oyees
Wio FH ni shed Sal i nas Season

Angel Lopez

Li onel Arreguin
d audi o Asunci on
Robert o Bravo

M ctor \ecerra
Arturo Betancourt
Gisanto Bravo
Dani el Bravo

F del Gastillo
Roberto Castillo
Hlario Gastro
Martin Cazares

| sidoro Pena

A fonso Mendoza
Jai me Mendoza
Javi er nendoza
Manuel Qui nt er os
Martin Mendoza
Gnzal o Ramrez
Martin Ramrez
Raf ael Mendoza
Armando Renteri a
Jose M Farias
R goberto Fari as
Agui no Rodri guez
Jorge Garcia
Jose Garcia
BEmliano Mendoza
Emdi o Rodri guez Ji nenez
Rogel i 0 Mendoza
Jose Mbreno

M guel Gonzal es
Sergi o Gnzal es
Gonzal o Mra
Mguel Gerra

A fredo Sal neron
Arnul fo Sanchez
Benj am n Sanchez
Maxi mil i an Moral es
Raul Mbral es
Jorge Sanchez
Juan Sanchez
Martin Sanchez
Hector Navarette
Rogel i o O os
Jose Torres
Robert o Vasquez
Gerardo Vega
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06361 Sanuel Ysarraras
09055 Roberto Bravo

09182 Santiago Barrera
09195 Jose Fuentes

09196 Jose Saravi a

09199 Adonay D az- Ascenci o
09207 N col as Raul

09224 Jose Zanor a

09226 Oiseido Barrera
09589 Sanuel Castillo

APPEND CES (cont .)
C (cont.)
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APPEND CES (cont.)
D

List of Enployees in Salinas Oew #2
Wio fini shed the Season

01373 Jesus Acevedo
02021 Pascual Arreguin
02040 Jose Al cal a
03522 Jai ne Avi na
03573 Jesus Bet ancourt
03584 Dani el Bravo
03587 Martin L Bravo
03588 Martin B Bravo
03817 Quadal upe Perez
03858 Juan Perez
03894 onstantino Gornel |l o
03902 Bal donmero Cor onel
03987 Antonio Quz
03996 Gabriel Quz
04050 Angel Mendoza
04151 Jose Mendoza
04157 Juan Mendoza
04159 Paul o Qiiroz
04181 Arturo Ramrez
04284 Jose Ranos
04366 M guel Espi nosa
04370 Ranon Garcia
04374 Jorge Renteria
04526 Jesus R vera
05073 Javi er Rubal caba Marti nez
05329 Gl berto Mrales
05386 D[ani el Sanchez
05457 Joel Sanchez
05520 Mrio Mreno
05565 Sal vador Mungqui a
05746 Edgardo Navarrete
05777 Mxxinmo Soria
05910 Al fredo Maci as
05912 Sal vador Sanchez
05916 Sergi 0o Sanchez
05920 VM ctor Sanchez
06063 Antonio Torral vo
06270 K denci o Vasquez
06276 Ranon Panat z
06313 Jose Vega

09056 Servando Perez
09196 Juvenal Saravi a
09228 Hrai n Mendoza
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