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n July 5, 1995, Administrative Law Judge (ALJ) Dougl as Gl | op
i ssued his second suppl enental decision in the above-entitled case,
follow ng a hearing on renand as ordered by the Agricul tural Labor
Rel ations Board (Board) in Gasis Ranch Managenent, Inc. (1994) 20 ALRB Nb.
19. In 20 ALRB Nb. 19, which followed the initial conpliance hearing, the
Board affirnmed, for the nost part, the findings of the ALJ related to the
proper cal cul ation of the anounts owing to Vidal Lopez.® However, the

Board determned that it was necessary to remand for further

1n the Board's decision on liability, Gasis Ranch Managenent, Inc.
(1992) 18 ALRB Nb. 11, which was uphel d on appeal to the courts, the Board
found that Lopez had been discrimnatorily denied irrigation assignnents.
Wile theirrigation work paid the sane hourly rate as the general | abor
work Lopez al so perforned, those who irrigated usual |y worked nore hours,
resul ting in higher pay.



hearing to all ow Gasi s Ranch Managenent, Inc. (Enpl oyer or Respondent)
the opportunity to rebut the reasonabl eness of the ALJ's use of Lopez'
1989 earnings as the basis for cal cul ati ng backpay. The ALJ had adopt ed
that approach after rejecting the nethodol ogi es offered by the General
Gounsel and Respondent. The Board al so allowed the parties the
opportunity to address whether Marciel |banez and Ranmon de |a Torre m ght
be consi dered conpar abl e enpl oyees.

At the reopened hearing, Respondent recalled its general
nmanager, Dennis Maroney, and submtted several new exhibits offered to
show both that Lopez' 1989 earnings woul d not be an appropriate neasure
of earnings during the backpay period in the absence of the
discrimnation and that daily conparisons of hours worked in flood
irrigation®and Lopez' actual hours woul d be a nore reasonabl e neasure.
The General (ounsel did not present any additional evidence.

The Board has considered the record and the attached deci si on
of the ALJ inlight of the exceptions and briefs submtted by the parties
and affirns the ALJ's findings of fact and concl usions of |aw except as
nodi fi ed bel ow

ALJ DEA S QN

Neither party introduced any evidence on the issue of
conpar abl e enpl oyees. S nce there was no evidence presented on this

I ssue (and the Board had rejected inits earlier decision

2t was determined in the previ ous case that Respondent had no duty
to assign drip irrigation work to Lopez.

21 AARB No. 11 2.



Respondent ' s suggestion that Joe Garcia was a conpar abl e enpl oyee), the
ALJ concluded that the record did not support the use of a conparabl e
enpl oyee' s earnings as the basis for cal cul ati ng backpay.

For the initia period of backpay, fromJuly 3, 1990 to July
10, 1991, the ALJ essential |y adopted the Respondent's suggested
approach, as reflected in Respondent's Exhibit 18.° This approach is based
generally on the Board s previous finding that Lopez shoul d have been
assi gned backup work at the various flood irrigation ranches when those
wth regul ar assignnents at those ranches prior to the discrimnation did
not performthe irrigation. However, resol ving uncertai nty agai nst the
wongdoer, the ALJ did not agree wth Respondent that the anount shoul d
be reduced by $126 because the exhibit included hours worked by Juan Jose
Estrada that were not clearly denoted as flood irrigation. The ALJ did
agree W th Respondent that Pedro Lugo' s hours were inproperly included
because he appeared just to be continuing a regul ar assi gnnent he had
prior tothe discrimnation, and the ALJ's actual figures excluded Lugo' s
hour s.

For the second part of the backpay period, i.e., the period

after Yepis was replaced at Indi o-80 and Lopez shoul d have

%This period represents the tine begi nning with when Lopez was
available to do irrigation work and ending with the removal of Lopez'
repl acenent, Mguel Yepis, fromlLopez' forner regul ar assignnent at
I ndi 0-80 Ranch. The Board had previously found that it was |awful for
Respondent not to renove Yepi s because of evidence that the ranch owner
reguested that Yepis renain.

21 ARB N0 11 3.



regai ned his ol d assignnent, the ALJ agai n concl uded that the best
avai | abl e neasure was Lopez’ 1989 earnings. The ALJ concl uded that the
evi dence Respondent submitted in order to show a general reduction in
hours anong its work force after 1989 was insufficient to showthat the
use of 1989 as the benchnark was inproper. Specifically, the ALJ pointed
out that sone of the evidence as to the average hours per week worked by
de la Torre and Juan Resendi z and the di sconti nuance of overtine and
Saturday hours was belied by the records previously admtted into the
record. In addition, it appears that the ALJ rejected the use of
Respondent's Exhibit 19* due to his view that the underlying payrol |
records do not reliably indicate which irrigation work was flood as
opposed to drip. However, the ALJ did note that the W2s submtted for
Resendi z and de |a Torre refl ected sone reduction in hours worked after
1989. Inrecognition of this, the ALJ did not augnent Lopez' gross
backpay by the wage i ncreases recei ved by enpl oyees during the period, as
he had done in his previous decision. Inthe ALJ's view this would
roughl y account for any general reduction of hours.

D SOSS AN
The Period FromJuly 3, 1990 to July 10, 1991

Respondent general ly accepts the ALJ's use of exhibit 18 as
the basis for backpay for the initial period. Respondent does,

however, contest the inclusion of the hours worked by

“Bxhi bit 19 conpares the nunber of hours worked each day
irrigating at Indio-80 wth Lopez’ actual hours on that date.

21 AARB No. 11 4,



Estrada, claimng that the records do not indicate that his irrigation
hours were at flood irrigation ranches. This exception is rendered noot
by the Board' s adoption, explained below of its own cal cul ati ons based
on an i ndependent review of the payroll records.

In our review we examned the records in order to isolate the
days in which Lopez worked fewer hours than anot her enpl oyee who
perfornmed flood irrigation, other than Yepis at Indio-80 or at a ranch
where the enpl oyee had a regul ar assignnent prior to the discrinination.®
Exhibit 18, while it inproperly includes all of Estrada's and Lugo' s
hours, al so excl udes hours worked by several enpl oyees not listed. For
exanpl e, it does not include the hours of irrigators such as Resendi z, de
la Torre, Yepis, and Jesus Sal azar where they perforned flood irrigation
other than at their regularly assigned | ocations. Qur cal cul ations
i nclude only those hours where it can be ascertained that the irrigation
was perforned at one of the flood irrigated ranches. Thus, the
net hodol ogy we have applied is basically the sane as that adopted by the
ALJ and accepted by Respondent, but we believe the application of that
net hodol ogy has been perforned nore accurately. The figure we have

arrived at for the period fromJuly 3, 1990 to July 9, 1991 i s $450. 00.

°I'n the previous Board decision, it was found that Resendiz had a
regul ar assignnent at Mers Ranch and Sal azar had such an assi gnnent at
MVillage Date.

21 AARB No. 11 5.



The Period Beginning Wth July 10. 1991

Respondent argues that it is always inproper to use prior
earnings in a seasonal industry and that the Board and the National Labor
Rel ati ons Board have stated a preference for the use of conparabl e
enpl oyees during the backpay period in order to account for seasonal
fluctuations that mght affect earnings. Wile it is true that the Board
has expressed a preference for formul as based on conparabl e enpl oyees,
the Board has never stated that prior earnings could never be a
reasonabl e basi s-for cal cul ati on where earni ngs of conparabl e enpl oyees
during the backpay period are not available. In fact, in recognition of
the fact that reliabl e conparabl e enpl oyee infornation is not al ways
avai | abl e, the Board has expressly declined to adopt the conparabl e
enpl oyee approach as the standard to be applied in all cases. (lWkegana
Brothers (1990) 16 ALRB Nb. 18, p. 4.)

CGal cul ation of backpay is by definition an estinmate and can be based
only upon the infornation that is available. S nce significant
fluctuation in | abor needs fromyear to year is not unusual in
agriculture, the use of a conparabl e enpl oyee formul a, which accounts for
such fluctuation, shoul d be used whenever possible. However, the Board
Wil not rule out the use of a prior earnings fornula when circunstances
are such that nore accurate nethods, such as the use of conparabl e
enpl oyees, are not available. Were a prior earnings formul a nust be
used, the Board expects that attenpts will be nade to account in sone

nanner for annual fluctuations in available work. Indeed, in the

21 AARB No. 11 6.



present case, the ALJ believed that a nore reasonabl e net hod was not
avai l abl e and nmade an effort to adjust the prior earnings fornmul a (by
not including wage increases) in an attenpt to account in sone fashi on
for annual fluctuations in the anount of avail abl e work.

Assuming the accuracy of the ALJ's belief that the record did
not provide a nore reasonabl e alternative to the use of Lopez' 1989
earnings to cal cul ate gross backpay, the use of a prior earnings fornula
was not unreasonable. But that does not end the inquiry, for Respondent
argues that Exhibit 19 does provide a nore reasonabl e basis for
calculation. hce a reasonabl e formul a for cal cul ati ng backpay is
presented, the burden shifts to the respondent to denonstrate that it
has provided a nore appropriate fornula. (lkegawa Brothers, supra, at
p. 5 fn. 5) For the reasons stated bel ow we believe the formil a
based on Exhibit 19 satisfies this burden.

There are two critical findings in the previous Board
deci sion. (ne, Respondent had refused to reinstate Lopez as ordered in
the liability decision in that he was not assigned irrigation work in
the manner he was prior to the onset of the discrimnation. Two, there
were sufficient hours available at Indio-80 (after Yepis was renoved
fromthe assignnent), the largest flood irrigated ranch, to nake Lopez
whol e. (onsequently, in the peculiar circunstances of this case, the
nost accurate neasure of loss to Lopez after July 9, 1991 woul d be a

conpari son of the hours worked by others irrigating at

21 ARB No. 11 1.



Indio-80 wth the hours Lopez actual | y worked on those days (the | oss
being the additional hours that accrue to those performing irrigation).
This woul d best approximate his status prior to the discrimnation, which
was that he performed general |abor along wth the regular irrigation
assi gnnment at | ndi o- 80.

The formul a described above is reflected in the net hodol ogy
underlying Exhibit 19. The ALJ concl uded that a formul a based on 1989
earnings was preferabl e because, in his view the underlying records nake
it inpossible to distinguish what type of irrigation is being perforned
by the various enpl oyees. Assuming this was true, the ALJ's concl usi on
woul d be fully sustai nable. However, our own conparison of Exhibit 19
wi th the underlying payrol|l records convinces us that Exhibit 19 provi des
a reasonably accurate cal cul ation of additional hours Lopez woul d have
wor ked had he regained his regular irrigation assignnent at |ndio-80
after Yepis was reassigned. Qur reviewrevealed that Indio-80 irrigation
assi gnments were denoted w th reasonabl e accuracy, as were the hours
wor ked each day by Lopez, thus providing an adequate basis for
conpari son. Uhder this nethodol ogy, the anount ow ng for the period from
July 10, 1991 to June 9, 1994, the date of the initial conpliance
hearing,® is $3,474.50. The total anount owi ng, including the period of
July 3, 1990 to July 10, 1991, is therefore $3924. 50.

't was found in the Board' s prior decision (20 ALRB No. 19] that,
as of the date of hearing, Respondent had not reinstated Lopez to the
same or a substantially equival ent position as ordered by the Board in 18
ALRB No. 11.

21 AARB \o. 11 8 .



RER

Gonsistent wth the findings and concl usions set forth above,
Respondent shal | pay M dal Lopez, to make hi mwhol e for the period of
July 3, 1990 to June 9, 1994, the sumof $3924.50, |ess standard payrol |
deductions, plus interest calculated in accordance wth E W Mrritt
Farns (1988) 14 ARB Nb. 5. In the event that Lopez has not been fully
reinstated after June 9, 1994, backpay shall continue to accrue until
such rei nst at enent .

DATED Cctober 31, 1995

MCGHEL B. STAKER (hai r nan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber

21 ARB No. 11 9.
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Backgr ound

O July 5, 1995, Admnistrative Law Judge (ALJ) Douglas Gal lop issued his
second suppl enental decision, follow ng a hearing on renand as ordered by
the Agricultural Labor Relations Board (Board) in Qasis Ranch Managenent,
Inc. (1994) 20 ALRB No. 19. In the Board s decision on liability, Qasis
Ranch Managenent, Inc. (1992) 18 ALRB No. 11, which was uphel d on appeal
to the courts, the Board found that Lopez had been discrimnatorily
denied irrigation assignnents, resulting in the assignment of fewer

hours. In 20 ALRB Nb. 19, which followed the initial conpliance hearing,
the Board affirned, for the nost part, the findings of the ALJ related to
the proper calculation of the amounts owng to Vidal Lopez. However, the
Board determned that it was necessary to renand for further hearing to
al l ow Gasi s Ranch Managenent, Inc. (Enpl oyer or Respondent) the
opportunity to rebut the reasonabl eness of the ALJ's use of Lopez' 1989
earnings as the basis for cal cul ating backpay. The ALJ had adopted t hat
approach after rejecting the nethodol ogi es offered by the General Counsel
and Respondent. The Board al so allowed the parties the opportunity to
address whet her Marciel |banez and Ranon de |a Torre mght be consi dered
conpar abl e enpl oyees. However, no evi dence on conpar abl e enpl oyees was
offered at the reopened hearing.

Based on the evidence offered at the reopened hearing, the ALJ concl uded
that, for the period fromJuly 3, 1990 to July 10, 1991, while Lopez'
forner irrigation assignnent was |awful |y assigned to anot her enpl oyee,
Lopez' | osses shoul d be neasured by a daily conpari son of Lopez' hours

w th those of other enpl oyees given back up irrigation assignnents that
shoul d have gone to Lopez (the Board had previously held that Respondent
was under no obligation to displace those who had regul ar fl ood
irrigation assignnents at the tine the discrimnatory conduct commenced).
Respondent had offered an exhibit purporting to apply this



net hodol ogy, which the ALJ utilized after disregarding the hours of one
irrigator who was inproperly included. For the period begi nning July 10,
1991, the ALJ concl uded, based on his viewthat the record did not
provide any reliable alternative, that a backpay formil a based on Lopez'
1989 earni ngs was the nost reasonabl e.

Boar d Deci si on

The Board affirned the general nethodol ogy used by the ALJ for the first
period, but relied on its ow calculations instead, after finding that
the calculations reflected in the exhibit submtted by Respondent and
relied on by the ALJ both incorrectly included the hours of sone

enpl oyees while incorrectly excluding the hours worked by irrigators wth
Iregul ar assignnents while working at other than their regul arly assigned
ocati ons.

The Board rejected Respondent’'s argunent that the use of a prior earnings
formula is always inproper in a seasonal industry |ike agriculture,
finding that such a formul a coul d be appropri ate where nore accurate

net hods are not available. However, the Board did state that, due to
annual fluctuations in | abor needs, a conparabl e enpl oyee formula is

i nherently nore accurate and shoul d be utilized whenever possible. The
Board pointed out that, in the present case, the ALJ used a prior
earnings formul a after concluding that the record provided no reasonabl e
alternative, and attenpted to nake adj ustnents to account for a
subsequent drop in avail abl e work. However, the Board concl uded that the
dai |y conparison nmethod reflected in Respondent's Exhibit 19 (a

conpari son of Lopez hours wth those worked by others performng fl ood
irrigation at the ranch to whi ch Lopez was assigned prior to the
discrimnation) was inherently the nost accurate, and after conducting
its own review of the underlying payroll records, the Board concl uded
that Exhibit 19 provi ded a reasonably accurate cal cul ati on based on t hat
net hodol ogy. Therefore, the Board concl uded that Respondent had sati sfied
its burden to provide a nore reasonabl e formula. The Board' s order

cal cul at es back pay through June 9, 1994, the date of the initial

conpl i ance hearing, since it was found in the previous decision that
Lopez, as of that date, had not been reinstated.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB
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DOUAS CALLAP. The hearing in this matter was reopened on Ny 9,
1995, pursuant to a Decision and Oder of the Agricultural Labor Relations
Board (ALRB or Board), in 20 ALRB Nb. 19. In that Decision and Qder, the
Board ordered that the parties be permtted to present evidence as to
whet her the gross backpay of discrimnatee Vidal Lopez shoul d be based on
his 1989 gross earnings, as found in the undersigned s Suppl enent al
Decision, or on sone other basis; in particular, whether it should be
based on the earnings of a conparabl e enpl oyee, such as Marcial |banez or
Ranon de |a Torre. In addition, the Board affirned various findings and
conclusions in the Suppl enental Decision, but disagreed with the
concl usi on that Respondent was obligated to provide Lopez wth general
| abor work when irrigation hours were not available. The Board noted that
gi ven Respondent's |awful repl acenent of Lopez in his irrigation
assignnent at Indio 80 for the period July 1990 to July 1991, such a
requirenent mght result inawndfall to him

Respondent recal | ed General Manager, Dennis Maroney, as a W tness,
and introduced various additional docunents into evidence. General
Gounsel declined to present additional evidence. Uoon the entire record,
i ncl udi ng ny observations of the wtnesses, and after careful
consideration of the brief filed by Respondent, | nake the fol | ow ng

suppl enental findings of fact and concl usi ons of |aw



SUPPLEMENTAL H NO NGS G- FACT

Respondent, through Maroney and the docunents, presented the
fol |l ow ng evidence at the reopened hearing:

1. [1ings for work done at the Mers, Indio 80 and Lona Fuerte
ranches for the years 1990 - 1994, and the hourly rate charged to
Respondent' s clients during those years for irrigation work.

2. The locations where flood irrigation work has been perforned
since 1989, including the conversion of sone ranches to drip irrigation
during that period, and the di sconti nuance of any work by Respondent at
the Loma Fuerte ranch in Novenber or Decenber 1994 .

3. Various docunents show ng the wages of several enpl oyees and
their hours spent on irrigation work.

4. Docurents show ng general trends in Respondent's
wor kforce, including the nunber of total enpl oyees and Respondent's
total payroll.

5. (harts show ng the nunber of irrigation hours Lopez has | ost,
based on Respondent’'s positions concerning the availability of irrigation
work for him

6. Mroney' s testinony that in an effort to | ower |abor costs,
Respondent has substantial |y reduced overtine hours and Sat urday worKk,
elimnating the latter entirely after 1991. Maroney's contention regardi ng
the elimnation of Saturday work is totally contradi cted by the tinesheets
in evidence at the prior hearing, which showthat enpl oyees continued to

wor k Sat ur days



after 1991, including irrigation work. Therefore, his assertion is not
credi ted.

7. Maroney's testinony that because other irrigators |ived cl oser
to Indio 80, Lopez shoul d not have been assigned that work. This
assertion was rejected in the prior decision, and uphel d by the Board.

It is further noted that prior to July 1990, Lopez irrigated at Indio 80,
apparent|y commting fromthe sane resi dence.

8. Qher testinony by Maroney concerning work assignnents for
irrigators at the ranches managed by Respondent.

SUPPLEMENTAL ANALYS S AND GONCLUS ONS

Nei t her Respondent nor General (ounsel contends that Mrcial |banez
or Ranon de la Torre was a conparabl e enpl oyee. As noted in the
Suppl enent al Deci sion, Maroney, at the prior hearing, denied that any
enpl oyee, wth the possibl e exception of Joe Garcia, was conparabl e,
because Lopez knows howto performflood, but not drip irrigation.®
Furthernore, it is clear that prior to Respondent's discrimnation
agai nst Lopez, he perfornmed nore non-irrigation work than any ot her
irrigator, wth the possible exception of Garcia. No testinony was
present ed concerning the job duties of Ibanez, and his wage history was
not placed into evidence. No testinony was presented concerning the job
duties of de la Torre or Juan Resendiz, other than their irrigation

duties. Therefore, the evidence fails to support a finding that Lopez's

Joe Garcia was rejected as a conparabl e enpl oyee because his
hours were reduced due to his age. Furthernore, Garcia has died, and
therefore had no wages during nuch of the backpay peri od.

4



Therefore, the evidence fails to support a finding that Lopez's backpay
shoul d be based on the wages of any other enpl oyee.

Respondent contends that Lopez's gross backpay shoul d be
determned solely on the basis of the average nunber of fl ood
irrigation hours available on a daily basis, throughout the backpay
period, other than those previously worked by other irrigators. It
contends that Lopez's net backpay shoul d be determned by deducti ng
his wages fromall sources, on a daily basis.

Wth respect to the period July 3, 1990 t hrough June 30, 1991,
Respondent' s position will, for the nost part, be accepted.? In light of
the fact that a major source of income for Lopez in 1989, his irrigation
work at Indio 80 has been found to have been [awful |y taken away fromhim
for that period, and the Board s concl usion that Respondent was not
obligated to replace those hours wth other work, Lopez's 1989 wages woul d

not

“Respondent's Bxhibit 18 calculates irrigation hours lost for this
period. Inits brief, Respondent contends that the irrigation hours
wor ked by Pedro Lugo shoul d be deducted, because he was an irrigator prior
to the conmencenent of the backpay period. A though the weekly tinesheets
do not show where Lugo was irrigating prior to July 3, 1990, he was a
regular irrigator, and it nmay be assuned he at |east roughly continued
those sane duties in the followng nonths. n the other hand, Respondent,
inits brief, deducts irrigation hours perforned by Juan Jose Estrada,
shown inits exhibit, where the irrigation work is not specified to have
been perforned at a flood irrigation ranch. NMroney gave vague,
conflicting testinony as to the type of irrigation work Estrada perforned,
and Respondent's Exhibit 18 shows he perforned sone flood irrigation work
during the backpay period. @ ven the haphazard nature of the notations on
the underlying tinesheets, and the unreliability of Maroney as a w tness,
it wll not be assunmed that such work took place at drip irrigation
ranches. Therefore, 28 hours (or $126.00) w !l be added to Respondent's
total, inits brief, for this period.



In determning Lopez' s net backpay for this period, thereis a
fundanental inconsistency in considering only his lost irrigation hours
for gross backpay, and then deducting pay for non-irrigation work.
Neverthel ess, it is clear that Lopez's non-irrigation work substantially
I ncreased, since nuch of his earlier work involved irrigating at Indio 80.
Aven this, and the unusual circunstances presented in cal culating his
backpay for the period, all of Lopez's interimearnings wll be deducted.

I nasnuch as the Board has affirned the concl usion that Lopez shoul d
have been reinstated to his irrigation duties at Indio 80 once M guel
Yepi s was replaced,® it once agai n becones appropriate to use his 1989
wages to determne gross backpay, for the period commencing July 10, 1991.
As noted above, the evidence fails to establish a conparabl e enpl oyee, and
if all of Lopez's interimearnings are to be deducted, it is only
appropriate that all of his earnings be considered in determning gross
backpay, absent the issue of Lopez's repl acenent by Yepis at Indio 80.*

Respondent ' s ot her argunents agai nst usi ng the 1989 wages are not
persuasive. It was found in the prior decision that despite not being

laid off after the harvest in 1989, Lopez's hours in

*Respondent, neverthel ess, continues to dispute Lopez's entitlenment
to backpay for irrigation work perforned at Indio 80 after July 9, 1991.

“At the hearing, Respondent recognized that if only the flood
irrigation work were considered for gross backpay, and only fl ood
irrigation work were deducted to determne net backpay, Lopez's net
backpay woul d be consi derably higher than found herein. This is because
Lopez was assigned very little irrigation work during the backpay peri od.



that year were representative, because he had been laid off earlier. The
data concerni ng Respondent’'s workforce as a whole is nostly irrel evant,
and rai ses nore questions than it answers. Certainly, the work patterns of
seasonal enpl oyees who did no irrigation work are irrel evant.
Furthernore, no pattern can be discerned correl ati ng nunbers of enpl oyees
and total wages paid.

A sutmary prepared by Respondent shows that total Saturday and ten-
hour days worked by all enpl oyees declined during the second hal f of 1990
and in 1991, but the summary does not cover the period thereafter. As
found above, contrary to Maroney's testinony, Resendiz and de |a Torre
continued to work substantial overtine and Saturday hours after 1991.
Al though Resendi z and de |a Torre have not been found to be conparabl e
enpl oyees, their wage histories are relevant, to an extent, in determning
whet her 1989 is an appropriate year to use in determning gross backpay.

At the outset, it should be noted that Lopez's attendance record has
been al nost perfect, and no testi nony was presented show ng whet her
fluctuations in the wages of Resendiz or de |a Torre were influenced by
absences. Respondent’'s summary shows that there was a decline in their
average hours after 1989, but the decline in Lopez's average hours was
much nore substantial. In addition, the reduction in average hours does
not appear to correlate to the enpl oyees' annual gross wages. For
exanpl e, Respondent contends that de |l a Torre averaged 50 hours per week
in both 1990 and 1992, but his gross wages for those years were $8, 671 and
$12, 815, respectively. Respondent contends that



Resendi z' s average weekly hours in 1990 were 51, conpared to 46 : 1992.
Resendi z' s gross wages for those years, however, were $8,417 and $12, 415,
respectivel y.

A though the gross wages of Resendiz and de la Torre plunged in
1990, > Resendi z earned 77%of his 1989 wages in 1991, 94%in 1992 and 92%
in 1993. De la Torre earned 99%of his 1989 wages in 1991, 103%in 1992
and 93%in 1993. Lopez, on the other hand, earned 66%of his 1989 wages
in 1991, 77%in 1992 and 78%in 1993. It is also noted that Lopez's gross
wages in 1989 were higher than Resendiz's and de |a Torre's, but
significantly lower after that year.

Accordingly, while there nay have been sone reduction in average
hours worked, it is still nore appropriate to use Lopez's 1989 wages to
determ ne gross backpay, commencing July 10, 1991, particularly if all
interimearnings are to be deducted.® It has already been found that the
irrigation hours available at Indio 80 al one woul d have provi ded enough
work to make up for the hours Lopez |ost during the backpay period. That
finding was upheld by the Board. In recognition of the fact that there

has been sone

't is clear that this sharp decline in wages was far nore than a
nere reduction in overtine and Saturday work, although Respondent chose
not to explain this at the hearing. The wages in 1990 are so nuch | owner
than in the other years covered that it, and not 1989 is the atypical
year. S nce Lopez's backpay for 1990 i s not based on his prior wages, the
outcone i s unaf f ect ed.

°As noted in the Suppl enental Decision, this nethodology is also
preferabl e due to the state of the docunentary evi dence, which in nany
I nstances nakes it inpossible to determne, wth any degree of accuracy,
what type of irrigation work was bei ng perforned.
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reduction in the hours of simlarly situated enpl oyees si hce 1989, which
has | argely been made up by hourly increases, Lopez's gross backpay wi |
not be augnented by the wage increases, as was done in the Suppl enent al
Decision. This wll, approximately, take into account the reduction in
hours. As previously found, Lopez's net backpay for the period commenci ng
July 10, 1991 will consist of his gross backpay, less all interim
ear ni ngs. ’
RER

In accordance with the findings and concl usi ons herein, and the
cal cul ations contained in the Appendi x, attached hereto, Respondent's
obligation to nake idal Lopez whole, as of March 31, 1994, w Il be
di scharged by payi ng hi mthe sumof $8,970.50 | ess standard payrol |
deductions, plus interest as cal cul ated i n accordance w th applicabl e
Board precedent .
Dated: July 5, 1995.

DOUAAS GALLCP
Admni strative Law Judge

"The gross backpay and interimearnings for the third quarter of 1991
have both been reduced by 2/13 to reflect the two-week period, at and
slightly before the beginning of that quarter (fromJune 26 to July 9), in
which Yepis was still irrigating at Indio 80.
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APPEND X

Vi dal Lopez, Backpay
July 3, 1990 through July 31, 1994

1990

Third Quarter: (7/3 - 9/30)

$ 4.50 - Net backpay (1 qualified irrigation hour |ost,
at- $4. 50 per- hour.)

Fourth Quarter:
$ 103.50 - Net backpay (23 qualified irrigation hours |ost,
reduced by hours worked, at $4.50 per hour.)

1991

Frst Qiarter:
$ -0 Net backpay (No qualified irrigation hours |ost)

Second Quarter:
$ 301.50 - Net backpay (67 qualified irrigation hours |ost,
reduced by hours worked, at $4.50 per hour.)

Third Quarter:

$ 18.00 - Net backpay 7/1 - 7/9 (4 qualified irrigation hours | ost,
reduced by hours worked, at $4.50 per hour.)

$3,013.00 - 1989 wages 7/10 - 10/1
$2,017.00 - less interimearnings 7/10 - 10/1/91
$ 996.00 - net backpay 7/10 - 10/1

$1,014.00 - net backpay for quarter

Fourth Quarter:

$2,586.00 - 1989 wages 10/2 - end
$2,247.00 - interi mearnings

$ 339.00 - net backpay

10



Vi dal Lopez, Backpay (continued)
1992

Frst Qiarter:

$3, 756.00 - 1989 wages 1/1 - 4/2
$2,297.00 - |ess interimearnings
$1,459. 00 - net backpay

Second Quarter:
$3,171.00 - 1989 wages 4/3 - 6/25

$2,567.00 - less interimearnings
$ 604.00 - net backpay
Third Quarter:

$3,561. 00 - 1989 wages 6/26 - 10/ 1
$2.660.00 - less interi mearnings
$ 901.00 - net backpay

Fourth Quarter:

$2,586. 00 - 1989 wages

$2,890.00 - less Interimearnings

$ -0- - interimearnings exceed backpay

1993

Frst Quarter:

$3, 756. 00 - 1989 wages

$2,175.00 - less interimearni ngs
$1,581. 00 - net backpay

Second Quarter:

$3,171.00 - 1989 wages

$2,775.00 - less interi mearnings
$ 396.00 - net backpay

Third Quarter:

$3,561. 00 - 1989 wages

$2,800.00 - |ess interimearnings
$ 761.00 - net backpay

Fourth Quarter:

$2,586.00 - 1989 wages

$2,820.00 - less interimearnings

$ -0 - interimearni ngs exceed backpay
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Vi dal Lopez, Backpay (continued)
1994

Frst Qiuarter:

$3, 756. 00 - 1989 wages _
.142.00 - less interi mearni ngs
$1,614.00 - net backpay

Total Net Backpay, wthout interest, as of
March 31, 1994 = $8, 970. 50
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