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SUPPLEMENTAL DEQ ST ON AND CRDER
n January 28, 1994, Administrative Law Judge (ALJ)

Dougl as Gal | op i ssued the attached Second Suppl enental Decision and Oder in
this matter. Thereafter, General Gounsel and Respondents { aassen Mishroom
Farm(QW) , David E Qaassen, G Grald FtzCGrald, John Gl dman, Harold A
Hyde and Hizabeth A Penaat filed exceptions to the ALJ's second suppl enent al
deci sion wi th supporting briefs.

The Agricultural Labor Rel ations Board (Board) has
consi dered the record and the ALJ'" s second suppl enental decision in |ight of

the exceptions® and briefs of the parties and has

! Respondents request attorney's fees to the extent they were incurred in
defending the allegations that the limted partners were |iable as individuals
jointly and severally to renedy the unfair |abor practices. General Gounsel's
al legations were not frivol ous based on the evidence avail abl e bef ore heari ng.
In any event, the Board |l acks authority to anard attorney's fees. (Sam
Andrews' Sons v. ALRB (1986) 47 Cal.3d 157, 171-173 [253 Gal . Rotr. 30].)




decided to affirmthe ALJ's rulings, findings, and concl usions, and to
I ssue the attached O der.
RER

Respondents Cal i forni a MishroomFarm a partnership, and David E
Qaassen, an individual, are jointly and severally liable wth d aassen
Mushr oons, | nc. (C]\/I)2 to renedy the unfair |abor practices found by the
Board inits decision at 12 ARB Nb. 13 in the amounts set forth in the
Suppl enental Deci sion of the Admnistrative Law Judge dated February 23, 1989
together wth interest specified in the Board s decision in EW Mrritt
Farns (1988) 14 ALRB Nb. 5.3 Respondent s John Gol dnan, Harold A Hyde, G

Grald FtzGrald, and Hizabeth A Penaat are not jointly or

2 Qur findi ng QW and David E daassen jointly and severally |iable
does not preclude the Board fromenforcing its backpay order agai nst CM
should CM agai n have assets to satisfy its obligations. Ve note further
that because O has no assets, there I's no inpedinent to collecting fromits
general partner, David E Jaassen. (Chio Casualty Insurance Go. v. Harbor
I nsurance . (1966) 259 Cal . App. 2d 207, 216 [66 Cal . Rotr. 340].)

3 The interest rates appl i cabl e under the Board s decision in Merritt
apply to all nonetary obligations ow ng under the Agricul tural Labor
Rel ations Act (Labor Gode sec. 1140 et seq.) since the date of that decision,
and supersede the rates applied under Lu-Bte Farnms. Inc. (1982) 8 ALRB No.
55, cited by the ALJ in the February 23, 1989 Suppl enental Deci si on.

-2-
20 ALRB No. 9



several ly liabl e, “as individuas, to renedy the unfair | abor

practi ces.

DATED:  June 30, 1994

Erd ag

BRICE J. JANAAN Chairnan
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oW, alinmted partnership forned before the effective date of the
Revi sed LhiformLimted Partnership Act (Revised Limted Partnership Act
[RLPA] , Gorp. (ode sec. 15600 et seq.), never exercised the el ection
avai l abl e under the RLPAto bring itself under the terns of that Act.
However, as reflected in the ALJ's analysis, under the facts of this case,
the result woul d be the same under the terns of either the UhiformLimted
Partnership Act (Limted Partnership Act, Gorp. Code sec. 15500, et seq.) or
the RLPA
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CASE SUMARY

d aassen Mushroons, Inc., 20 ARB No. 9
et al. (International Uhion CGase No. 34-E12- (V)
Agricul tural Vérkers)

Adm ni strative Law Judge’ s Deci si on

The Admni strative Law Judge (ALJ) found that d aassen Miushroom Farm (QwW) ,
alimted partnership, and its general partner, David E { aassen, were
jointly and severally liable for renedying the unfair |abor practices found
to have been coomtted by daassen Mishroons, Inc. (OM) at 12 ALRB No. 13.
The ALJ dismssed the allegations in the notice of hearing alleging that
five limted partners in OW were liable either jointly or severally.

The ALJ found that General (ounsel failed to showthat the limted partners
were |iable under applicabl e concepts of partnership | aw under either the
LhiformLimted Partnership Act (ULPA) or the Revised LhiformLimted
Partnership Act (RULPA), adopted by Galifornia on June 30, 1984. Uhder the
RULPA limted partners do not becore individually |iable when they
participate in the partnership s business, while the UPA contenpl ated t hat
limted partners woul d have only the rol e of passive investors. Wile QW
was formed before passage of the WLPA and had never exercised the el ection
that woul d have brought it under the RULPA under applicabl e UPA precedent,
the limted partners' participation in the business did not constitute such
an exercise of control as to take themout of the role of investors seeking
to protect their investnent.

The ALJ al so found that under precedent of the National Labor Relations Act,
the [imted partners had not exercised control of the enpl oyer so as to
allowthemto be treated as an integral part of the enpl oyer.

Boar d Deci si on

The Board affirnmed the ALJ's decision and adopted his rulings. The Board
deni ed Respondents' request for attorney's fees for defending the limted
partners fromthe allegations of liability. The General Qounsel's theory
that the [imted partners were |iable was not frivol ous based on evi dence
avai | abl e before the. hearing. Mre inportantly, under Sam Andrews' Sons v.
ALRB (1986) 47 Cal . App.3d 157 [253 Cal . Rotr. 30], the Board does not have
authority to award attorney's fees.

* * *

This case summary is furnished for information only, and is not an official
statenent of the case, or of the ALRB.
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DOUAS CALLCP. This derivative liability hearing was
conduct ed on Novenber 16, 17, and 18, 1993 at San Franci sco, California.

In this proceeding, the General CGounsel of the
Agricultural Labor Relations Board (hereinafter Board) seeks to find
d aassen MushroomFarm a Partnership (OGW) , David E ddaassen, John
Gl dnan, Harold A Hyde, G Gerald Ftzgerald and Hizabeth A Penaat
(collectively referred to as Respondents) jointly and severally liable to
renedy unfair |abor practices previously found to have been coomtted by
d aassen Mushroons, Inc., a Galifornia Gorporation (OM). General Gounsel
and C B. (ol eman, who was al so naned as a respondent in the Specification
Aleging Derivative Liability, which issued on August 30, 1993, have entered
into a settlenent agreenent resolving General Counsel's cl ai ns agai nst
Gl enan. The renai ni ng respondents deny that QW and QM constituted a
singl e enpl oyer at any tine, or that any of themare jointly or severally
liable to remedy OM's unfair |abor practices. Subsequent to the hearing,
General Qounsel and Respondents filed witten briefs.

Uoon the entire record, including ny observations of the
w tnesses, and after careful consideration of the briefs and other
argunents presented, | make the follow ng findings of fact and concl usi ons
of law

FIND NS GP FACT

I. Jurisdiction

OM, at least as of the tine the unfair | abor

5.



practices were coomtted, was an agricultural enpl oyer, as defined by section
1140.4 (c) of the Agricultural Labor Relations Act (hereinafter Act) .
Respondents deny that QW is an agricultural enployer, but is instead a
passi ve investnent entity whi ch hol ds assets.
Prior to the hearing, Respondents noved to dismss the

speci fication because their interests were purportedly not represented in the
under | yi ng proceedi ng, General Gounsel was aware of their existence prior to
the entry of a judgnent enforcing the Board's order in Case No. 12 ALRB No.
13, the automatic stay provisions of Bankruptcy Gode section 362 nullifies
the underlying order, and the Board is wthout jurisdiction to seek recovery
agai nst Respondents, because jurisdiction is now solely held by the superior
court which enforced the Board' s order. At the hearing, this notion to
di smss was denied, for the reasons stated on the record.

1. The Business (perations of GM and OW The fornati on of CM
and QW originated wth David E daassen's desire to establish a highly
aut onat ed nushroomfarm { aassen joined forces wth Ira Gl enan, who had
experience in financing various business ventures. A though d aassen
envi si oned one busi ness, he and Gol enan, based on | egal advice, decided to
establ i sh two enterprises, a corporation and |imted partnership,' because

investors would be eligible for tax credits

'@unsel for the General Gounsel, for the first time in his brief,
contends OWF nust be consi dered a general partnershi p, because Respondents
failed to produce a certificate of |imted

3



not otherw se available. Golenman solicited investors to becone stockhol ders
in the corporation and contributors to the partnership.

M and QW were created in 1982. Both were initially funded
by the sane investors, who al so obtai ned various | oans. d aassen, who owned
52%of the shares in QM, owned a far snaller interest in QF. QM was
organi zed to produce, harvest and nmarket nushroons. QW s function was to
construct the growng facility, purchase the project's equi pnent and | ease it
to QM. A though the founders of QW and CM contenpl ated simlar future
projects wth other nushroomfarns, CM is, to date, the only entity which
has | eased facilities or equipnent fromQOW. Fomthe outset, it was
determned that QM woul d own the [ and upon whi ch the busi ness oper at ed,
along with appurtenances directly associated therew th, such as roads on the
property. QW woul d own the nushroom pl ant and equi pnent.

d aassen personally negotiated the purchase of land by the
corporation, and equi prent for the partnership. The equi prent was paid for
by GM and then charged back to OW. daassen was in charge of the facility

construction project. He engaged vari ous

partnership at the hearing, or to conclusively establish the existence of
such a docurent by testinony. Irrespective of whether this issue may
properly be raised at such a late point in the proceedi ngs, the undersigned
Is satisfied the undi sputed testinony and docunentary evi dence at the
hearing preponderantly established OW s |imted partnershi p status.

Furt hernore, subsequent to the hearing, Respondents requested admnistrative
notice be taken of two certificates of limted partnership for OQW, recorded
on August 12, 1982 and July 1, 1984. Said request is granted, over
opposition filed by General Counsel.

4.



contractors for this purpose, including Gldnan, who subsequent!|y becane an
investor in the business. For a period of tine, Goldman was authorized to
wite checks for OM and to transfer funds between CM bank accounts.

In addition to the contractors, OM enpl oyees al so perforned
work in construction of the facility. The contractors and QM enpl oyees were
paid by GM, but OW reinbursed CM for these expenditures, and the ot her
costs associated wth the construction project were al so assigned to the
part ner shi p

S nce the inception of M and OW, d aassen has been the
presi dent and chief operating officer of OM and general partner of OMF, and
Harold A Hyde has been the secretary of QM. Ira (ol eman was the ori gi nal
vice-president of GM, but Gl dnan repl aced Gol enan after he died, and has
since occupi ed that position. daassen and all of the investors are nenbers
of OM's board of directors, and | imted partners in OQW, except for
d aassen, the general partner

Wi | e the nushroompl ant was operational, d aassen was sol el y

responsi bl e for production-rel ated deci sions, includi ng day-to-day | abor
relations matters, the raising, harvesting and sal e of the nushroons.
Gl dnan briefly worked as a sal esnan at the outset of production, but then
resigned in 1983, thereafter being invol ved as an inactive titular officer of
M, investor and nenber of the board of directors.

d aassen al so was responsi bl e for the day-to-day operation

of the partnership, which prinarily consisted of

5.



noni toring the | ease-option agreenent between M and QM. QM| and QW
used the sanme accounting firmto all ocate expenses and credits, and to
prepare tax returns and financial statenents. Beyond Gol dnan's brief stint
as a sal es enpl oyee, none of the individual respondents engaged i n day-to-
day production or distribution matters, beyond naki ng occasi onal
suggestions. As the majority shareholder in GM, d aassen coul d not be
renoved as president or chief operating officer wthout his consent.
A though he coul d be renoved as general partner of OQW, this was never done.
Wii | e the busi ness was operational, OM's office was at the
plant facility, and QW s functions were perforned there as well. QM's
busi ness address was also initially the plant, while QW used a nai | box
| ocated outside the facility. Later, OM and QW shared various busi ness
addresses, including a post office box and the residences of board nenbers.
QM and AW, in addition to using the sane accountant, have
utilized the same law firns on several occasions, shared the services of a
secretary enpl oyed by QM, used QM's tel ephone line for both M and QW
busi ness, and used OM's stationery for M and QW purposes. QM board
neetings and AW partnershi p neetings have general |y been held at the same
| ocation and in sequential order. During construction of the facility, O~
owned equi pnent was used by QM enpl oyees, and OM utilities were used for
the project, later to be charged back to QW.

A nost fromthe outset, OM experienced seri ous
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financial difficulties, at first arising fromdel ays and cost overruns in
construction of the facility and then, production bel ow expected | evel s.
This resulted in OM's inability to pay its debts, including its bank | oans
and | ease paynents to QW. The failure to pay rent jeopardi zed OW, because
It becane unabl e to pay its equi pment and construction | oans.

OW never took |egal action to recover the rent due, and none
was ever paid. A one point, OW converted the arrears inrent to aloan to
M. Gherwse, the arrears were entered in the books of CM and QW as a
debt .

In an effort to save the busi ness, the investors nade personal
| oans and guarant eed additional bank |oans. A so, QW s partners
transferred their tax credits to GM, wth no apparent consideration. A
"finance coomttee" consisting of CB lenman, Hyde and Penaat was forned
to deal wth Wlls Fargo Bank, eventual |y attenpting to dissuade it from
foreclosing on the loans. As the financial situation becane nore desperat e,
vari ous investors contacted outside conpanies to invest in, or purchase the
busi ness. None of these efforts was successful, and there is no evi dence
that either QM or QW coul d have been sol d absent d aassen's consent.

Sone of the investors, CB lenan in particul ar, becane
Increasingly dissatisfied wth daassen's operation of the nushroomfarm
and his purported failure to advise themof his actions. aassen was asked
to resign as chief operating officer of GM, and to hire an experienced

grower. He did hire such a



grower, but refused to relinguish his position. There was al so a novenent
to renove d aassen as general partner of OQW, but no formal action was
t aken.

The final blowto the nushroomfarmtook place on
March 31, 1986, when a power surge destroyed the el ectrical systemand sone
equi pnent. A though operations ceased at that point, and nost agricul tural
enpl oyees (all of whomwere on OM's payroll) were let go, the plant
renmai ned open for about six nore nonths, for cleanup and whil e new investors
or a purchaser were sought.

As part of the effort to find newinvestors, a CM enpl oyee
hired after the power surge apparently put together a panphlet, listing a
"Managenent Cormittee" consisting of Penaat, Hyde and Ftzgerald, allegedy
formed to direct the future business operations. There is no other evidence
showi ng the fornation of such a coomttee, which daassen denied in his
testinony and, at any rate, operations never resuned. The panphl et was
shown to perhaps one potential investor, after the power surge.

I11. Post-Qperational Events

Vél|s Fargo eventual |y foreclosed on its | cans, and on June 17,
1986, one day after the Board issued its order in the underlying unfair
| abor practice case, QM filed a Chapter 11 petition for bankruptcy. QW,
its partners and OM entered into several agreenents in conjunction wth
this proceeding. Amng these was the sale of all AW assets to QM for the

sumof $1, forgiveness of all debts between OM and OW and the transfer to
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M of QW s interest in a lawsuit against Pacific Gas & Hectric Conpany
(P. G &E), inwhich QM and QW were co-pl ai ntiffs.2 The i nvestors who
nade personal |oans to CM are creditors in bankruptcy, as is the Board.
Al OM assets, except for the P. G & E lawsuit, have been sold in the
bankr upt cy proceedi ng.

hce QM no longer operated out of its facility,

Htzgerald agreed to act as designated agent for service of process for
the corporation. Inasnuch as neither GM nor O had any |iquid assets,
he al so paid their taxes and tax preparation fees, at least for the
years 1987-1989, and then requested a pro-rata rei nbursenent fromthe
ot her investors.

The discrimnatees in the underlying unfair |abor practice
case were discharged in February, March and May 1984. A Gonpl aint and Notice
of Hearing issued alleging CM as the sol e respondent. As noted above, the
Board' s order affirmng the admnistrative |lawjudge' s findings of unfair
| abor practices issued on June 26, 1986, and on Novenber 16, 1988, an
anended backpay specification issued. Wen QM did not respond to the
specification, an admnistrative | awjudge, on February 23, 1989, granted a
notion for summary judgnent which was affirned by the Board, w thout
opposi tion, on March 17, 1989.

Subsequent to this hearing, the parties stipulated that by
letter dated July 17, 1990, Gounsel for the General Gounsel inforned QW and

the individual respondents herein that

*The plainti ffs were anarded danages after trial of the lawsuit,
but P. G & E has appeal ed.



the General (ounsel had nade a prelimnary determnation each was jointly and
severally liable to remedy the unfair |abor practices in the underlying
proceedi ng, based on various theories. n August 7, 1992, the Board filed a
petition for enforcenent of its March 17, 1989 order wth the Monterey Gounty
Superior Gourt. In addition to OM, the Board |isted OW and sone of its
partners as respondents in its application, but enforcenent was granted only
against QM. It appears the other naned Respondents were dropped by General
Qounsel .

ANALYS S AND CONCLUS ONS CF LAW

At the hearing, Respondents noved to dismss the
Speecification on the basis that derivative liability requires sone sort of
wrongdoi ng by the subsequent|y-added party, such as transferring or
receiving assets to avoi d paynent of a judgnent. The notion was deni ed on
the basis that 820291 (f) of the Board' s Regul ati ons does not contain such a
requirenent. In addition, a review of the cases shows that derivative
liability has been found w thout any show ng the parties transferred assets
to avoi d renedyi ng the unfair |abor practices.

Respondents, for the first tine intheir brief, al so contend
this action is premature, because it has not been established that QM is
unw | ling or unable to satisfy the backpay anard. This position i s sonewhat
odd, since Respondents have al so strenuously argued their rights are being
denied by the delay in instituting these proceedings. It is al so apparent

QM is currently unable to satisfy the award, because it is bankrupt,
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conducts no i ncone-generating operation, and its only asset isthe P. G & E
judgenent currently on appeal. There is no requirenent in the Act or 820291
(f) of the Regul ations that General (ounsel del ay proceedi ngs in derivative
liability cases to determne whether the original respondent is wlling and
able to conply with the order. CCC Associates v. NLRB (2nd Adr. 1962) 306
F.2d 534 [50 LRRVI 2882], cited by Respondents, does not establish the prem se

that General Gounsel nust del ay derivative liability proceedings until it is
determned the original respondent cannot or wll not conply. Rather, the
Gourt, in upholding the National Labor Relations Board's (NLRB) right to
del ay such proceedi ngs, noted several advantages in doing so. These include
avoiding the need to litigate conpl ex corporate identity issues pending a
determnation on the nerits, potential settlenent and satisfaction of the
order by the original respondent. In noting these advantages, the Qourt
nowhere established a rule as to the timng of, or preconditions to
instituting derivative liability proceedi ngs.

The Board has adopted the test established by the courts and
the National Labor Rel ations Board for determning single enpl oyer status.

This test is aptly described in Andrews D stributi on Gonpany (1988) 14 ALRB

No. 19, at pages 5 and 6, as foll ows:

The anal ysi s enpl oyed by the National Labor
Rel ations Board (NLRB or Board) and the courts
in determning whether two or nore entities are
sufficiently integrated so that they nay fairly
be treated as a single enployer is that set out
in

11



Parkl ane Hosiery Co. (1973) 203 NLRB 597 [83 LRRM
1630], anmended 207 NLRB 991 [85 LRRM 1029] . The
four principal factors considered by the NLRB in
Parkl ane, supra. were: (1) functional interrelation
of operations; (2) common nmanagenent; (3)
centralized control of labor relations; and (4)
common ownership or financial control. In NLRB v.
Carson CGable TV. et al. (9th dr. 1986) 795 F. 2d 879
[123 LRRM 2225], the court observed that the NLRB
has often stressed the first three of the factors
listed above, particularly that which relates to
control of |abor relations, because such factors are
reliable indicators of an operational integration.
The court cautioned that while no one factor is
controlling, neither nust all four factors be
present in order to find singl e enpl oyer status.
Thus, single enpl oyer status depends on all of the
ci rcunstances and has been characterized as an
absence of an "'arms length' relationship ..

anong unintegrated conpanies . " (B unenfeld
Theaters Arcuit (1979) 240 NLRB 206, 215 [100 LRRM
1229], enforced (9th Ar. 1980) 626 F. 2d 865 [ 106
LRRVI 2869] . )

Thus, the Board has found a single enpl oyer relationship to exi st based
solely on functional integration of operations. See Pioneer Nursery/R ver
Wst, Inc. (1983) 9 ALRB No. 38, at pages 4-5.

The evi dence establishes that M and OV have at all tinmes

been highly integrated operations, which do not deal wth each other at arns
length. Indeed, the only reason two entities were established at all was to
create tax advantages for the investors whi ch ot herw se woul d not have been
avail abl e. Notw thstandi ng any | ong-term contenpl at ed expansi ons for QOW,
the only enterprise M and OV have ever engaged in was the establishnent,
financing and operation of the individual nushroomfarm To the extent
there has been a division of functions

12



between QM| and OW, this has been based on the tax consequences, and even
this division was blurred when OW, in effect, turned over its facility
construction project to QM.

That OW s day-to-day business activities have been Iimted
does not result in OW constituting a separate entity. A all tines, QW
provi ded substantial financial support to the operation, and its facilities
and equi prent were used in production. Gher facts show ng functional
integration include the high | evel of financial interdependence between the
entities, and the common use of facilities, supplies, accountants, attorneys
and lending institutions. The forgi veness of debts, transfers of tax-credits
W thout consideration, assignnent of assets for nomnal consideration,
unenf or ced | oans whi ch were al so apparently interest-free and the failure to
enforce the | ease agreenent anply denonstrate that M and OW have not deal t
at arns length, but are a single integrated enterprise.

A though functional integration and interdependence al one woul d
establish OM and QW as a singl e enpl oyer, several other facts also point to
this conclusion. Thus, the operational nanagenent of both entities has
always existed in the sane individual, daassen. Wile Respondents contend
QW never had any enpl oyees, the QW construction project was transferred to
M, under the labor relations control of daassen, and the decision to
divide the functions of QM and OQW, which in itself had nmaj or | abor
relations inplications, was initially made by the sane individuals. Thus,

given the interrel ated nature of the

13



operation, even if QW did not have enpl oyees on its payrol |, daassen's
control of these integrated businesses' |abor relations policies establishes
that part of the single enployer test. International Measurenent and Control

Gonpany, Inc., et al. (1991) 304 NLRB 738 [ 139 LRRM 1066] , enfd. NLRB v.

Internati onal Measurenent and Gontrol Conpany Inc., et al. (7th Qr. 1992)
978 F. 2d 334 [141 LRRM 2601] ; Anthony Harvesting. Inc. (1992) 18 ALRB Nb. 7.

A though d aassen's ownership and control of QM1 is greater
than his ownership interest in G, QM| and QW share common investors and
guarantors of |oans, and the officers and board nenbers of QM| have all
been partners of OW. Based on the foregoing, it is concluded that CM and
OW constitute a single enpl oyer, and as such, both are agricultural
enpl oyers under 81140. 4(c).

Respondents argue that, pursuant to Corporations Code §15013,3
OW is not derivatively liable, because the unfair |abor practices did not
relate to its business, and no agent of OW, acting in such a capacity,
participated in the conduct |eading to the unfair |abor practice findings.
This argunent |acks nerit, because OW and CM have been found to constitute

a singl e enpl oyer and thus, QW s busi ness al so incl udes the

3815013 reads, "Were, by any wongful act or omssion of any partner
acting in the ordinary course of the business of the partnership or wth the
authority of his copartners, loss or injury is caused to any person, not
being a partner in the partnership, or any penalty is incurred, the
partnership is liable therefor to the sanme extent as the partner so acting
or omtting to act."

14



busi ness activities of CM, which were the subject of the underlying case.
It is clear the various entities which constitute a single enpl oyer are
liable to renedy unfair |abor practices, even if a particular entity was not
directly involved in the conmssion thereof. JMC Transport. Inc., et al.
(1987) 283 NLRB 554 [126 LRRM 1102]; Ensincr's Supernarket. Inc., et al.
(1987) 284 NLRB 302. Therefore, QM- is liable to renedy the unfair |abor

practi ces.

Respondent s further contend that d aassen cannot be found
individually liable until OM defaults on its obligations, citing G eason v.
Wite (1867) 34 Gal. 258. The relevance of this case is questionable, since
It involved an action by a partner against the estate of the deceased co-
partner for noney purportedly owed to the plaintiff by the partnership. The
Gorporations Gode does not set forth default as a prerequisite to individual
liability, and cases involving the liability of partners to third parties
have been silent onthis as well. In any event, the issue is noot, since it
I's undi sputed OW has no assets, and none are anticipated in the future.

Gorporati ons Gode 815509 subjects the general partner of a
limted partnership to the sane liabilities as a partner in a regul ar
partnership. Partners are jointly and severally liable for everything
chargeabl e to the partnershi p under 815013 and 815014, but only jointly
liable for all other debts. In both single enployer and alter ego cases,
joint and several liability has been inposed on individual s and corporate

entities.
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JMC Transport, Inc., et al., supra; Ensing's Supernarket. Inc., et al.,

supra; Appel baumIndustries, Inc., et al. (1989) 294 NLRB 981 [ 133 LRRV

1083].# §15013, as noted above, creates partnership liability for wongful
acts or omssions of partners acting in the ordinary course of the business.
Respondents contend that if any of themare liable, the liability is joint
only, agai n because the unfair |abor practices concerned OM busi ness. For
the reasons stated above, this argument is not correct. Accordingly, COM
and d aassen are each jointly and severally liable to renedy the unfair
| abor practi ces.

The other individual s renai ning as respondents were at all
tines limted partners in OWF. As corporate officers, board nenbers,
enpl oyees and/or agents of OM, they woul d not be subject to individual
liability based on GM's obligations. The liability of limted partners for
partnership debts is set forth in 815632 of the Gorporations Gode. Section
15632(a) currently reads:

Alimted partner is not liable for any obligation

of alimted partnership unless naned as a general

partner in the certificate or, in addition to the

exercise of the rights and powers of a limted

partner, the l[imted partner participates in the

control of the business. |f alimted partner

participates in the control of the business w thout

bei ng naned as a general partner, the partner nay

be held liable as a general partner only to persons

who transact business wth the limted partnership

w th actual know edge of that partner's
participation in control and

“The renedy arising fromsingle enpl oyer status i s the sane as where an
alter ego is found. Appel baumlindustries. Inc., et al., supra, at page 982,
fn. 3.
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wth, a reasonable belief, based on the limted

partner's conduct, that the partner is a general

partner at the tine of transaction. Nothing in

this chapter shall be construed to affect the

liability of alimted partner to third parties for

the limted partner's participation in tortious

conduct .
Fol | ow ng 815632(a) is an extensive |ist of acts which a limted partner nay
engage in, wthout losing the protection of that status. 815632(c) states
that this list does not constitute the only conduct by limted partners which
i s protected.

The second sentence of 815632, in essentially its current form
was added by anmendnent, effective April 30, 1984, and operative July 1,
1984.° Since there is no evidence the Board, General (ounsel or any of the
di scri mnatees knew of any participation in the control of QM whi ch m ght
have been exercised by the naned |limted partners, a threshol d i ssue may be
whet her the applicabl e | aw shoul d be 815632(a) as it exists today, as it
exi sted when the Superior Court issued its order enforcing the backpay order
or sone other dates, such as when the discrimnatees were di scharged.
QGounsel for the General (ounsel contends the requirenment of know edge does
not apply to this proceedi ng, because none of the interested parties herein
are "persons who transact business wth the limted partnership.” This
position is supported by the provision, in 815632(a), that limted partners

are liable for their tortious conduct.

SThe renai nder of §15632 has al so been anended, primarily to expand or
clarify the conduct permtted for [imted partners while retaini ng that
stat us.

17



ne Dstrict Gourt has considered this issue as. it arose under
a simlar anendnent to Maryland's Partnership Act. In that case, the Gourt
declined to decide the issue, but instead found that those courts which had
previ ousl y consi dered know edge of and reliance on the limted partner's
conduct a factor to consider in determning loss of limted partner status

were correct, and the anendnent nerely codified those cases. Munt Vernon

Savi ngs and Loan Association, et al. v. Partridge Associates, et al . (D M.
1987) 679 F. Supp. 522.
Even w thout the 1984 anendnent, 815632(a) requires

participation in the control of the business before |imted partnership
status is lost. Thus, alimted partner may be actively involved in the
day-to-day operation of the partnership's affairs, provided the limted

partner does not have the ultinmate deci sion-nmaking authority. Munt Vernon

Savi ngs and Loan Associ ation, supra, at page 528.

In one case, the |imted partners were found
individually liable where, in a farmng operation, they were directly
i nvol ved i n deciding what crops to plant, could w thdraw noney from
part nershi p accounts, the general partner coul d not wthdraw such noney
wthout a limted partner co-signing, and the limted partners renoved the
general partner fromhis position. Therefore, the |imted partners, in fact,
control | ed the business operation. Holznan v. DeEscam||a (1948) 86
Cal . App.2d 858 [195 P.2d 833]. It is noted, however, that this case arose
prior to the creation of 815632 whi ch, since 1983, has permtted |imted
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partners to renove general partners without |osing their protected status.®
It has al so been held that the conduct of a partner in the

partner's related position as a corporate officer wll not be considered

part nershi p conduct, and in such circunstances, corporate limts on liability

shoul d be respected. Wstern Ganps, Inc. v. Rverway Ranch Enterprises, et

al. (1977) 70 Cal . App. 3d 714 [138 CGal . Rotr. 918] . In that case, alimted

partnershi p consisted of a corporation as the general partner, and one of the
def endants was both an officer of the corporation and an individual limted
partner. A though the defendant actively participated in control of the
busi ness, by negotiating and binding the partnership to a | ease, those
activities were engaged in as part of the defendant's corporate duti es.
Accordingly, limted partnership, status was not |ost.

Qounsel for the General Qounsel cites Bergeson v. Life
| nsurance Gorporation of Anverica (B.C Wah 1958) 170 F. Supp. 150, affd. in
part (10th dr. 1959) 265 F.2d 227 and Delaney v. F delity Lease. Ltd. (Texas
Sup. @. 1975) 526 S W2d 543 for the proposition that |imted partners who

becone officers in related corporati ons per se participate in control of the
partnership business, and lose their limted partnership status. |nasnuch as

the instant case is governed by Galifornia law Véstern Ganps. Inc. v.

R verway Ranch Enterprises, et al., supra, in which the Gourt of Appeal

specifically rejected Del aney. woul d take

®See Gorporati ons Gode §15632 (b) (5) (F) .
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precedence. Furthernore, neither Delaney nor the Tenth drcuit, in Bergeson,
adopt ed such a per se rule for corporate officers. In Delaney, the case was
renmanded for a determnation whether the limted partners, in their capacity
as related corporate officers, participated in control of the business by
their conduct, not by their nere status. The Tenth Arcuit, in Bergeson.
based its finding of liability on the partners' failure to conply wth Wah's
partnership statute, and to avoid their unjust enrichnent. Gounsel's attenpt

to distinguish the facts herein fromWstern Ganps, on the basis QW and QM

are nore closely interrelated, is not persuasive. dearly, the corporate

officer/limted partner in Véstern Canps conducted busi ness whi ch

si nul taneously affected both the partnership and the corporation.

The CGalifornia Suprene Gourt permtted consi derabl e busi ness
activity by alimted partner wthout |oss of status, even prior to the
enact nent of Qorporations Code §15632. Thus, where an autonobil e deal ership
consisted of an individual general partner and individual |imted partner,
the limted partner was not |liable for the partnership' s debts, even though
he was a sal es manger, exercised some supervisory authority, sold vehicl es,
was aut hori zed to co-sign checks, |oaned $50,000.00 to the partnership,
| eased the premses to the general partner, was given a 10% ownership
interest in the business, eventual |y purchased sone of the assets and | ater
operated the business hinself. The Gourt di stingui shed between participation
in, and control of the partnership, and found the evidence insufficient to

establ i sh the
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latter, required el enent. Gainger v. Antoyan (1957) 48 Cal.2d 805 [313 P. 2d
848] .

At the outset, and recogni zing that the evidence, probably due
tothe related nature of the entities, is somewhat unfocused on this point,
it appears that nany of the activities General Gounsel attributes to the
naned limted partners were prinarily engaged in their capacity as corporate
of ficers and sharehol ders of the corporation. Furthernore, to the extent any
of these individuals were enpl oyees of QW or OM, officers, directors or
sharehol ders of OM, made or guaranteed | oans, incurred debts for the
partnership other than in the ordinary course of the partnership s business,
consul ted or advised the general partner wth respect to the business of the
part nershi p, sought the renoval of the general partner or participated in
partnershi p neetings, all of such conduct is permitted under 815632 and/ or
the above cited cases.’

The evi dence establishes little other activity wth

"Securi ty Pacific National Bank v. Matek (1985) 175 Gal. App. 3d 1071
[233 CGal. Rotr. 288], cited by Gounsel for the General Gounsel, does not
dictate a contrary result. That case invol ved a prej udgnent garni shnent
under Code of Avil Procedure 8483.010, which by its terns is |imted to
actions for recovery of contractual debts. The defendant was a partner who
had | oaned nmoney fromthe plaintiff to the partnership. In finding the
defendant subject to liability, the Gourt held he was a general partner,
because no certificate of |imted partnership was ever filed, and the
busi ness was referred to a general partnership in the partnershi p agreenent.
Wile it was found that by securing the | oan, the defendant "actively engaged
in" the partnership business, the Gourt did not find such conduct to anount
to participation in control of the business, and the finding was directed to
the defendant’'s contention he was not a partner, but a passive investor.
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respect to the naned |imted partners. It is true that Gl dnan, for a period
of tine, could wite checks and transfer funds between corporate accounts, on
a project considered part of the partnership's operations. Even assum ng
this authority could be considered a partnership responsibility, it was
limted to the construction phase of the facility, and ended prior to
coomssion of the unfair |abor practices. The designation of Ftzgerald as
agent for service of process and use of limted partners' residences as
busi ness addresses hardly establishes control of the partnership. Fnally,
the limted partners' search for newinvestors or a purchaser of the
busi ness, to the extent such efforts invol ved OW, does not establish control
of the business, in the absence of a showng the [imted partners had sone
actual and independent control over the sale of the business. Based on the
foregoing, it is concluded that the limted partners renai ning as naned
respondents are not jointly or severally liable to remedy the unfair |abor
practi ces.

The under si gned has gi ven consi derabl e thought as to whet her
d aassen, as an individual, should be responsible for the consi derabl e
interest which has accrued in this matter. It is noted daassen was
personal |y involved in the underlying unfair |abor practices, but over ten
years have now passed since they were coomtted. General Counsel's
representati ves could have, if they in fact did not, easily ascertained the
exi stence of additional, potentially responsible parties by the close of the

original hearing, since daassen participated and testified
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therein. It is clear General Gounsel believed Respondents were derivatively
liable in 1990, but neverthel ess waited another three years before issuing
this Specification. There is no evidence to suggest assets have been
conceal ed to prevent satisfaction of the judgenent, and by striking interest
for daassen, General Gounsel could still pursue this aspect of the renedy
against QM and QW.

Neverthel ess, and in spite of the inclination to deny interest
agai nst d aassen, the cases uniforny have granted this in derivative
liability cases, even where no assets were conceal ed and the derivatively
liable parties did not directly participate in the unfair |abor practices.
See eg. JMC Transport, Inc., et al., supra; Ensing's Supernarket. Inc., et

al., supra; Garrothers Gonstruction Gonpany (1985) 274 NLRB 762 [ 119 LRRM

1028] . Therefore, while liability for interest is not nandated by statute,
the denial thereof is a matter properly to be determned by the Board.
CROER

Respondent California MishroomFarm a Partnership, and David
E Qaassen, anindividual, are jointly and severally liable to renedy to
unfair |abor practices found in ALRB Gase No. 84-CE 12-OX{( SV , includi ng
interest. Respondents John Gl dnan, Harold A Hyde, G Gerald Fitzgeral d
and Hizabeth A Penaat are not jointly or severally liable, as individuals,
to renedy the unfair |abor practices.

DATED January 28, 1994
Oavwlas Hallba

DOUGLAS GALLOP
Adm ni strative Law Judge
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