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DEA S ON AND CRDER
O Decenber 7, 1993, Admnistrative Law Judge (ALJ) Arie Schoorl

i ssued the attached Decision in which he found that Tayl or Farns, a General
Partnership, Brnest A Taylor and Bhel |. Taylor, individually, and as
partners of Taylor Farns (Taylor Farns or Enpl oyer) did not coomt any of
the unfair |abor practices alleged in the conplaint in the above-capti oned
case. The alleged violations of the Agricultural Labor Relations Act
consisted of clains that Taylor Farns unlawful |y refused to of fer
reinstatenment to striking enpl oyees who had nade an unconditional offer to
return to work, discharged Antoni o Rangel because of his support of the
strike, and filed and served unl awf ul detai ner actions agai nst striking
enpl oyees living in conpany housing in order to di scourage themfrom

engagi ng in union and ot her concerted activities.



The ALJ found that Tayl or Farns had permanent!ly repl aced t he
striking enpl oyees and that, subsequent to the unconditional offers to
return to work, openings have been filled by the forner strikers. The ALJ
al so concl uded that the evidence showed that Rangel quit his job
voluntarily and therefore was not unlawful ly di scharged. Lastly, the ALJ
found that the conpany housing was a condition of enploynent, the right to
whi ch ceased upon going on strike, and that the unl awful detainer actions
were filed for that reason.

The General Gounsel filed tinely exceptions to the ALJ's
decision and Taylor Farns filed a response. The General Gounsel then filed
a notion to strike portions of Taylor Farns' response brief on the grounds
that it relied on matters outside the record. Taylor Farns filed a
response to the notion to strike. In Admnistrative Qder 94-9, dated June
3, 1994, the Board requested further briefing on the inport of evidence
that enpl oyees not working due to | ayoffs, vacations, or other absences
were al lowed to remai n in conpany housing. Taylor Farns and the General
Qounsel submtted briefs in response to the request.

The Agricultural Labor Relations Board (Board) has
considered the record and the ALJ's Decision in light of the exceptions

and briefs of the parties and has decided to affirm
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the ALJ's rulings, L find ngs, 2 and concl usi ons. > Accor di ngly, the Board
wll dismss the conplaint herein.
ORDER
Pursuant to section 1160.3 of the Agricultural Labor Rel ations

Act, the Agricultural Labor Relations Board hereby

1V\9;l note that, contrary tothe inplication in the ALJ's decision, the
Board has not overrul ed Seabreeze Berry Farns (1981) 7 ALRB No. 40.
However, since the evidence in the record indicates that the enpl oyees in
question were prinarily year-round rather than seasonal, Seabreeze Berrv
Farns is, in any event, inapplicable.

’Several of the General Qounsel's exceptions, such as those deal i ng
Wth the dates of various filings in this case or wth the nunber of
enpl oyees at the Enployer's Hanford | ocation, are well taken. However, such
exceptions deal wth peripheral natters which in no way undermne the
critical findings and concl usions which | ed the ALJ to recommend di sm ssal

of the conpl aint.

Inits notion to strike, the General Gounsel asserts that the Epl oyer
has inproperly included in its opposition brief matters outside the record.
In particular, the Enpl oyer appended docunents from Unenpl oynent | nsurance
Appeal s Board (U AB) proceedi ngs of whi ch the Enpl oyer unsuccessful |y noved
to have the ALJ to take admnistrative notice. S nce there was no appeal of
the ALJ's denial of the notion, these naterials are outside the record and
not properly before the Board. Accordingly, those docunents, as well as
factual assertions nade by both parties for which there are no supporting
record citations, have not been considered or relied upon by the Board.

3Wth regard to the i ssue on which we requested further briefing, we
concl ude that the evidence of Taylor Farns' past practice of allow ng
enpl oyees in a nonworking status to remain i n conpany housing is
insufficient to determne if the strikers were subjected to disparate
treatnent. In light of this conclusion, coupled wth the reasons set forth
by the ALJ, we find that the threat of eviction was not proven to have been
inretaliation for the strike activity or to have otherw se unl awful |y
interfered wth the right to strike.

20 ALRB N\o. 8 3.



dismisses the complaintin Case Nos. 93-CE-29-VI and
93-CE-30-VT.
June 21, 1994

RN i

BRICE J. JANAAN Chairnan

oo

IVO\I\ERN\,BHO-IAHZSO\I, Menber

LINDA A FRI CK, I\/Enber
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CASE SUMARY

TAYLAR FARVB _ 20 ALRB No. 8

(UFW Jose Lonel i) Case Mbs. 93- (E-29-M
93- C& 30-M

ALJ Deci si on

O Decenber 7, 1993, Admnistrative Law Judge (ALJ) Arie Schoorl issued a
deci sion in which he found that Taylor Farns did not conmt any of the
unfair labor practices alleged in the conplaint. The alleged violations
consisted of the clains that Tayl or Farns unlawful |y refused to offer
reinstatement to striking enpl oyees who had nade an unconditional offer to
return to work, discharged Antoni o Rangel because of his support of the
strike, and retaliated agai nst striking enpl oyees by seeking to evict them
from conpany housi ng.

The ALJ found that Taylor Farns pernmanent|ly repl aced the striking enpl oyees
and that subsequent openi ngs have been filled by the forner strikers. The
ALJ also found that Rangel quit his job voluntarily and therefore was not
unlawful Iy discharged. Lastly, the ALJ found that the attenpted evictions
were not retaliatory but instead notivated by the fact that conpany housi ng
was a condition of enpl oynent, the right to which ceased upon goi hg on
strike. The General (ounsel filed tinely exceptions to the ALJ' s deci sion
and Taylor Farns filed a response. The General (ounsel filed a notion to
strike portions of Taylor Farns' response brief on the grounds that it
relied on matters outside the record. Taylor Farns filed a response to the
notion to strike. The parties al so submtted briefs in response to
Admnistrative Oder No. 94-9, dated June 3, 1994, in which the Board
requested further briefing on the inport of evidence that enpl oyees not
working due to layoffs, vacations, or other absences were allowed to remin
i n conpany housi ng.

The Board Deci si on

The Board affirnmed the ALJ's decision and di smssed the conplaint. The
Board noted that several of the General Counsel's exceptions were wel |

taken, but observed that those exceptions dealt wth peripheral natters

whi ch in no way undermned the ALJ's recommendation to di smss the
conplaint. The Board al so noted that while, contrary to the inplication in
the ALJ's decision, it has not overrul ed Seabreeze Berry Farns (1981) 7 ALRB
No. 40, that case is not applicabl e here because the evi dence showed t hat
the enpl oyees at issue were prinarily year-round rather than seasonal. In
addition, the Board concluded that Tayl or Farns inproperly submtted various
docunents wth its brief because it had failed to appeal the AL)' s earlier
refusal to take admnistrative notice of the docunents. Accordingly, those
docunents, as well as factual assertions nade by both parties whi ch were
unsupported by the record were not considered or relied upon by the Board.
Lastly, the Board found that the



evi dence of Taylor Farns' past practice of allow ng enpl oyees i n nonwor ki ng
status to renain in conpany housing was insufficient to determne if the
strikers were subjected to disparate treatnment and, therefore, affirned the
ALJ's conclusion that it was not proven that the threaten evictions were in
retaliation for the strike activity or otherwse unlawfully interfered wth
the right to strike.

* * *

This Case Summary is furnished for information only and is not anofficial
statenent of the case, or of the ALRB.
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This case was heard by ne on July 27, 28, 29 and 30 and August 5 and
6, 1999, 1in Visaia CGliforniaa n May 10, 1993, the Lhited Farm
VWrkers of Anmerica (hereafter referred to as the Lhion or the UFW, filed
charge nunber 93-CE29-M alleging that Taylor Farns, a general
partnership, had coomtted violations of the Agricultural Labor Rel ations
Act (herein referred to as the Act.) The charge was served on Respondent
Tayl or Farns on May 12, 1993. Subsequently anot her charge, 93-CE30-M was
served and filed by the Uhion agai nst Respondent Tayl or Farns al | egi ng an
addi tional violation of the Act.

h May 18, 1993, the General (ounsel cause to be issued the conpl ai nt
inthis case incorporating natters alleged in the af orenenti oned charges.
Respondent Tayl or Farns filed an answer on May 25, 1993. n June 11, 1993,
General Gounsel caused to be issued a consol i dated second anmended

conplaint, joining additional Respondents, nanely Ernest A Tayl or and

Bhel I. Taylor, individually, and as partners of Tayl or Farns and as
proprietors of Bnest A Taylor Farming and Bhel |. Tayl or Farm ng,
respectively, Triple T. Farns, a general partnership, Triple T. Farns Il, a

general partnership;, Brian K Taylor Childs Trust, Mnica L. Taylor Childs
Trust and Cheryl L. Taylor Childs Trust, partners of Triple T. Farns and
Triple T. Farns I1; Jonathan A Taylor, individually, and as a partner of
Triple T. Farns; Jonathon A° Taylor Childs Trust, a partner of Triple T.

Farns Il; BErnest A Taylor Farmng, Larry Bettencourt Farm ng;

N1 dates will refer to 1993 unl ess ot herwi se speci fi ed.
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Larry Bettencourt; Mra O ookshanks Farming; and Mra Q ookshanks (herein
referred to as Respondents) and al |l eging additional violations of the Act by
Respondents. Respondents filed an answer to the consolidated second anended
conpl ai nt on June 11, 1993 .

General ounsel all eged that Respondents constituted a single
i ntegrated business enterprise and a single enpl oyer or joint enpl oyers
wthin the neaning of the Act. However at the hearing, Respondents Tayl or
Farns, a general partnership, BErnest A Taylor and Ehel |. Tayl or,
individual |y, and as partners of Taylor Farns, respectively noved to di smss
the other Respondents. General (ounsel agreed and | granted the notion and
the single integrated enterprise/joint enpl oyer issue was dropped fromthe
pr oceedi ngs. 2

General (ounsel further alleges that Respondent by refusing to
reinstate or offer to reinstate striking enpl oyees® who had made an
uncondi tional offer to return to their forner positions of enpl oynent
thereby viol ated Section 1153(a) of the Act. Respondent deni es such
violations and alleges that it had repl aced the striking workers wth
per nanent repl acenents and therefore had no duty under the Act to dismss

r epl acenent

2Tay| or Farns, a general partnership, Ernest A Taylor and Bhel I.
Taylor, individually, and as partners of Taylor Farns wll be referred to
herei n as Respondent .

3 At the heari ng, Paragraphs 23, 27, 30 and 32 of the consol i dat ed
second anended conpl ai nt were amended to del ete therefromthe nane Gesar
Cabrera and to add that the worker listed as Gesar B. Martinez was al so know
as Cesar Cabrera.



wor kers and noreover, since the striking enpl oyees served their
uncondi tional offer, has filled all enpl oyment openings wth striking
enpl oyees who have signed such offer to return to work.

General (ounsel further alleges that Respondent di scharged Antonio
Rangel because of his support of the strike and thereby viol ated Section
1153(c) of the Act. Respondent deni es such allegation and al | eges t hat
Rangel quit of his own accord and further that Rangel is a supervsor and is
not entitled to the protection of the Act.

General ounsel further alleges that Respondent served upon vari ous
striking enpl oyees notice to vacate conpany-provi ded housing, filed and
served an unl awf ul detai ner agai nst themin order to di scourage themfrom
engagi ng i n union and concerted activities and thereby viol ated Section
1153(c) of the Act. Respondent admits that it served and filed such
docunents but denies it did so to di scourage union and concerted
activities.

The General Gounsel and the Respondent were represented at the
hearing. General (ounsel and Respondent filed tinely briefs after the

cl ose of hearing. 4

40n Novenber 11 and al so on Novenber 24, Respondent submtted, by
| etter, copies of two decisions by an Admnistrative Law Judge of the
Lhenpl oynment | nsurance Appeal s Board in connection wth Jose Loneli's and
Antoni 0 Rangel ' s unenpl oynent insurance clains. Inthe first letter
Respondent requested that | take admni strative notice of these two
decisions and the underlying records. Inits second letter it repeated its
first request and further requested that | admt into evidence the
deci si ons and under| yi ng records.

General ounsel, by letters, submtted objections to Respondents
requests contending that I should not consider in any manner the deci sions
and records so submtted.

Respondent' s requests are actual |y notions to reopen the

4.



The Charging Parties did not intervene. Uon the entire record includi ng
ny observations of the wtnesses, and after considering the post-hearing
briefs submtted by General Gounsel and Respondent, | nake the fol | ow ng
findings of fact and concl usions of |aw

F NO NS GF FACT
. JURSOCITON
Respondent admtted inits answer and | find that it is an
agricultural enployer wthin the neani ng of section 1140(c) of the Act.
Respondent admtted inits answer that the United FarmWrkers of Anerica is
a labor organization wthin the neaning of section 1140.4(f) of the Act. In
its answer, Respondent denied that Antonio Rangel was, at all tines naterial
herein, an agricultural enpl oyee wthin the neani ng of section 1140. 4(b) of
the Act but admtted that all the individual s listed in paragraph 23 of the
(onsol i dat ed Second Anended Conpl aint are agricultural enpl oyees wth the
exceptions of Mario A onso, Jesus Ruiz and Jose Berber.
1.  SUBSTANTI VE FI ND NS
A Background
In 1993, Taylor Farns carried on agricultural operations at three

| ocations: the Hanford Ranch, H ve Points and t he Naval

hearing for the introduction of additional evidence. However, Respondent
has failed to state sufficient grounds to reopen the record since the only
reason it gives for such reopening is that such decisions and records woul d
be enlightening wth regard to the proceedi ngs. Accordingly, | deny
Respondent ' s request and notion to reopen the record for the subm ssion of
t he af orenenti oned docunents.

5.



Ar Base in Lenoore. Approxinmately 20 to 25 pernanent enpl oyees worked at
Fve Points, 7 at Hanford and 12 to 13 at the Base. Tayl or Farns was
engaged in grow ng cotton (850 acres), corn (80 acres) and kiw's (15 acres)
at Hanford. Respondent rai sed cotton, wheat and safflower at Fve Points
and the Base.

Taylor Farns and the aforenentioned entitites Triple T. Farns, Triple
T. Farns Il. etc. drawfroma common | abor pool for irrigators and general
| aborers. The equi pnent operators work only for Tayl or Farns.

Tayl or Farns al so perforns customwork for other farners, providi ng
equi pnent and operators for planting, subsoiling, disking, harvesting,
grading and spraying. Sonetines the sane enpl oyees who work at Tayl or
Farns are used in these operations. If these operators are occupi ed at
Tayl or Farns, Taylor Farns wll hire fromoutside sources.

From md- March, Taylor Farns has provi ded customwork to about eight
other growers. The customwork begins to taper down in the mddl e of
August .

Ernest Tayl or, one of the owners of Taylor Farns, directs all
operations at the three localities. Larry Bettencourt is the ranch
nanager, Jose Loneli was the foreman at F ve Points, and Manuel Fernandez
Is the foreman at the Base.

B. Respondents Alleged Wnhfair Labor Practices in Refusing
to Reinstate Srikers

1. Facts
O Vednesday evening, April 28, 1993, fifteen of
Respondent ' s enpl oyees net at the bunkhouse at Five Points. They

6



di scussed a request for higher wages and perhaps a strike. Not all those
wor kers were bunkhouse dwel lers. The next norning, April 29, they tal ked to
cowor kers who had core to the bunkhouse to be picked up for work. Al the
workers agreed to ask nanagenent for a raise in wages. |f Respondent failed
to neet their demands, they would go on strike. They so infornmed ranch
foreman Lonel i .

Lonel i called Bettencourt at the Hanford Ranch and inforned himof the
situation. Bettencourt arrived at the bunkhouse. There were approxi nately
20 workers there, and as there was no indivi dual spokesnman, they al
expressed their demands for higher wages. Mrtin M)ntelongo5 acted as the
interpreter since Bettencourt knew little Spani sh and the workers little
Engl i sh. The workers requested an hourly rate of $5.50 for tractor drivers
and $5.00 for irrigators and $12.00 a line for line novers. °©

Bettencourt contacted Tayl or by tel ephone and i nfornmed hi mof the wage
denmands and the pending strike. After a discussion, Bettencourt returned to
the workers with an offer to increase the hourly wage rate to $4.60 for
general laborers, $4.80 to $5.00 for beginning tractor drivers, and $5.50
for existing tractor drivers. |Irrigators would be paid $50. 00 per day and
line novers woul d continue to be paid $12.00 per line. The workers

r equest ed

Martin Mont el ongo wor ked for Farm Enpl oyers Labor Service (PELS
whi ch provi ded Respondent with various services including foreign | anguage
i nterpreting.

®The current pay rates were $4.30 per hour for general |aborers, $4.50
to $5.00 per hour for tractor drivers, $47.00 per day for irrigators and
li ne novers $12.00 per line.



the $5.50 for tractor drivers regardless of the kind of work they were
doi ng.

Bettencourt, Mntel ongo and R chard Espi nosa’ contacted ot her ranches
inthe area to ascertain their wage rates. Bettencourt tal ked to Tayl or
again and then spoke to the workers. He expl ained that Respondent's wage
offer was the highest in the area and that the tractor drivers woul d have
the option of going hone if they did not want to performnon-tractor work
at the lower wage scale. The workers' rejected the offer and requested to
speak wth Tayl or personally.

Tayl or arrived at the bunkhouse at approxinmately 1:00 P.M He
expl ained to the workers the reasons why the Gonpany woul d not pay nore
wages, inforned themthat the rai ses he had of fered woul d be i npl enent ed
i medi atel y and asked themto return to work. 8 The workers refused to do
so.®

Tayl or and Bettencourt cane to the conclusion that they and the non-
stri ki ng enpl oyees woul d have to performthe necessary tractor work; i.e.,
on the fields where the cotton had to be planted or repl anted and

uncover ed. °

"Anot her PELS enpl oyee.

_ 8The workers once agai n requested Respondent to pay the tractor
drivers $5.50 an hour for non-tractor work but Taylor declined to
accept that nodification.

9Despite the strike, Taylor immediately i npl enented his offer to
rai se wages. The 7 enpl oyees at the Hanford Ranch accepted Tayl or's
offer and did not join in the strike.

1%To uncover cotton is to remove a dry cap that is laid over the
recently planted cotton seed. Afiter 4 or 5 days the cap has to be renoved
and it Is done by tractors wth harrows.

8



As Taylor and Bettencourt were en route to the equi prent yard, Lonel
and Rangel signaled themto the side of the road. Loneli inforned themthat
the striking workers had inforned hi mthat they intended to stop any
tractors that were working. Taylor and Bettencourt told himthat they did
not have to operate any tractors in the field. Later that day, Loneli and
Rangel noved sone of the tractors into the equi prent yard for saf ekeeping.
The next day Rangel drove a tractor to uncover cotton and nake ditches.
Respondent notified the Sheriff's fice that a | abor dispute existed and
hired security guards to protect the equi pnent at night.

That afternoon, Tayl or, Bettencourt and a few ot her enpl oyees drove
tractors to uncover cotton until after dark.

The next norning, Friday, April 30, several workers including Agostin
Lonel i, contacted the Lhited FarmWrkers Lhion in Delano. They tal ked to
Eren Barajas who agreed to neet wth the workers later that norning.
Soneti ne around noon, three UFWrepresentatives, Barajas, Jose Luis R vera
and Jose Esqueda and approxi mately 25 to 30 workers in 8 or 9 cars
appr oached Bettencourt while he was operating a tractor in the field.
Renenbering Loneli's warning about the strikers' intention to stop any
tractors in the fields, Bettencourt tel ephoned the CGonpany' s of fi ce and
asked the secretary to call the Sheriff's Gfice and request assistance.

Baraj as introduced hinsel f and asked Bettencourt about a possibl e

solution to the conflict. Bettencourt replied that he

9.



bel i eved that the Conpany's | ast offer was fair because it conpared
favorably with the wage rates at the neighboring farns. Barajas retorted
that just because Respondent's nei ghbors exploited their workers di d not
signify that Respondent should do the sane. Bettencourt said that nothing
could be resolved until he talked to Taylor. Rvera testified that Bara as
nentioned getting the workers back to work and Bettencourt responded t hat
he did not want the workers back. Bettencourt deni ed nmaki ng such a
statenent. Wen Bettencourt said he had to continue wth his work, Baraj as
said it was not his intention to stop himfromdoing so. Bettencourt gave
Barajas his name and tel ephone nunber. The URWrepresentatives and the
workers left in their notor vehicles and Bettencourt continued with his
tractor work. On the way out, the workers' caravan was stopped by a
sheriff's deputy. Barajas explained the situation and the group proceeded
to return to the bunkhouse.

Tayl or and Bettencourt, along wth Bettencourt's father and Van
Tassel ' s husband, ™ and a few non-striking workers had been performng the
necessary work on Thursday, Friday, Saturday and Sunday. S nce there was
an abundance of work to be done and i nadequat e nanpower, Tayl or and
Bettencourt decided that if the strikers failed to return to work on
Mbonday, they woul d begin to hire repl acement workers.

Wien the striking workers did not report for work on Monday,

Y rene Van Tassel was Tayl or Farns bookkeeper and
secretary.

10



Respondent sent the word out that Respondent needed to hire workers. A so
as is coomon in farmlabor, applicants dropped by | ooking for work on a
dai ly basis.

Respondent began to hire repl acenent workers on Monday norning May 3rd

and continued to do so through Tuesday My I|th.

At that tine, it was urgent that certain work be done ot herw se there
was danger of |losing the cotton crop. There were still fields unplanted and
cotton that needed to be uncovered. Mreover, it was indispensable to
irrigate a nunber of fields so that the seeds woul d germ nate.

Respondent hired repl acenent enpl oyees between My 3 and My 12. It

prepared a formwhi ch read :

There is a Labor Dspute/Srike in progress. You are being hired to
repl ace a striking enpl oyee. For the purposes of the Agricultural
Labor Relations Act only, you are classified as a pernanent

repl acenent for that enpl oyee. This neans that we intend to enpl oy you
as a "Regul ar Enpl oyee". A though your enpl oynent nay be termnated
inthe future, you wll not be termnated solely for the purpose of
reinstating strikers whomyou have repl aced unl ess rei nstat enent of
those strikers is required by the Agricultural Labor Rel ati ons Board,
a court of conpetent jurisdiction, or the provisions of a strike
settlenent. Your enploynent at all tines is subject to the standards
of perfor nanceléamd condi tions of enpl oynent applicabl e to enpl oyees of
t he Gonpany. "

Nont el ongo i ntervi ened the job applicants,* explained to

>The forns were in Spani sh for the Spani sh speaki ng repl acenent
workers and in English for the English speaki ng ones.

Ba tines Bettencourt and Tayl or were present during the interviews.
Nei t her of themspeak Spanish so it was the Spani sh-speaki ng Mont el ongo who
conversed wth the job applicants the vast majority bei ng Spani sh-speaki ng.
Taylor credibly testified that all of the repl acenent workers had had farm
wor ki ng experience, nost wth irrigation, sone wth tractor driving and sone

w th bot h.
11



themthat their jobs woul d be pernanent, *

and w tnessed their signatures on
the forns. h the first day of hiring, My 3, Respondent hired 10
repl acenents. Mbntel ongo w tnessed two while a | abor contractor,
Suf uent es, who assi sted Mnt el ongo, 5w t nessed seven and Irene Van Tassel
W tnessed one. Mbntel ongo wtnessed the executed forns on the foll ow ng
days except for one signed by Jose Pacheco on May 11 and w tnessed by Merla
Tayl or . 16

Mirtually all of the replacenent workers who testified were | ooking
for pernmanent work, although six of themadmtted that they woul d have
accept ed tenporary work.

Sone of the persons who repl aced the striking workers for a few days
were nei ghbors, relatives and friends, all of whomsigned the forns.

d the 14 repl acement workers, who testified, 12 stated either

inplicitly or explicitly that they were currently enpl oyed

G the 14 repl acenent workers who testified, el even stated that
Mont el ongo inforned themthat their jobs were pernanent, three testified
that Montel ongo and/ or Tayl or infornmed themof their enpl oynent status and
one nade no statenent in this regard what soever but he testified he had
read the form Ten repl acenent workers testified that they had al so read
the formthat they had signed.

Bront el ongo told Sufuentes to nmake sure the new enpl oyees under st ood
the formand that they signed it and dated it.

'6ren enpl oynent forns were executed on May 3, five enpl oynent forns
were executed on May 5, six on My 6, eleven on May 7, eight on May 8,
three on May 9, none on May 10, three on May 11 and none on My 12.

Y here were sone di screpanci es between the dates they cane to work
and the dates they signed the forns.

12



at Respondent's. (nhe, Manuel Luis Perez, answered to a direct question
that he was still enployed there. The fourteenth one nade no nention of
the subject in his testinony.

Oh May 12, Agostin Loneli delivered to Larry Bettencourt a witten
unconditional offer to return to work. It was signed by all the enpl oyees
who had ceased work and participated in the strike. Sriking enpl oyees
Cel so Cervantes and Jesus Aguilar and a UPWrepresent ati ve w tnessed such
del i very.

Respondent acknow edged receipt of the offer, placed all the striking
I snpl oyees on a preferential hiring list and since My 12 has filled all job
openings wth strikers, 7 so far.

In June and July, Taylor Farns contracted wth a | abor contractor,
Val | e Dorado, to do cotton weeding in the cotton fields at Respondent's
Hanf ord Ranch. General Gounsel alleges that Respondent had a | egal
obligation to conply wth the preferential hiring list and rehire sone of
the striking enpl oyees to performthis weeding work and in failing to do so
conmtted an unfair |abor practice.

Respondent points out that every year it has contracted a | abor
contractor to cone in and do the weeding at the Hanford Ranch. It does so
because a | abor contractor can bring in a |arge conti ngent of workers, up to
90 workers, and conpl ete the work expeditiously. Speed is of the essence
since the spraying of chemcals, the application of fertilizer and the
refashi oning of furrows nust quickly follow Mreover, the contracting out

of the weeding is nore economcal since the |abor contractor
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enpl oyees work for mininumwage. Furthernore, Respondent does not have
supervi sors avail abl e to oversee cotton fiel d weedi ng.

It is true that the striking workers have done weedi ng work but it
has been incidental to their regular work. Respondent woul d assign tractor
drivers, irrigators and general |aborers to weeding during |lapses in their
regul ar work. Respondent did this so that a worker could put in a full
days work and not have to be sent hone. They weeded around pol es, fences,
etc. and occasionally in cotton fiel ds.

2. Analysis and Goncl usi on

The Board has decided that economc strikers have the right to
i medi at e reinstatenent upon tendering an unconditional offer to returnto
wor k unl ess the enpl oyer can showthat its refusal was due to a legitinate
and substantial business justification. Such a justification could be the
fact that jobs clained by the returning strikers were occupi ed by per nanent
repl acenents during the strike.

The courts, the NLRB and the ALRB have hel d that repl acenent workers
are deened permanent if the enpl oyer can showthat the repl acenents and the
enpl oyer had a mutual understanding that the repl acenents were hired on a

pernanent basis. In SamAndrews' Sons (1087) 13 ALRB Nb. 15 and \Vessey &

(. Inc. (1987) 13 ALRB No. 22 the rmut ual understandi ng between t he conpany

and the repl acenent workers that the nature of their enpl oynent
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was pernanent is controlling. 18

Inthe instant case it is evident such a nutual understandi ng exi sted.
BEvery one of the repl acenent workers signed a formwhich indicated that his
enpl oynent woul d be permanent. Respondent submitted signed forns to that
effect. Mreover, Mntel ongo and fourteen repl acenent workers credibly
testified to such a signing. The sane repl acenent workers credibly
testified that they had read and/or had read to themthe contents of such
forns. There is credible evidence that Montel ongo or Tayl or had i nforned
all the job applicants that there was a strike in progress and wth the
exception of friends, neighbors etc. that they woul d repl ace strikers on a
per nanent basi s. 19

Respondent admts that on My 12 the strikers tendered an
uncondi tional offer to return to work.

General Gounsel contends that even though Respondent hired

repl acenents on a pernanent basis, Respondent failed to

8 n Seabreeze Berry Farns (1981) 7 ALRB Nb. 40 the ALRB stated that
Respondent had to prove that the only way it could obtai n sufficient
repl acenent workers so as to continue its operations was to of fer permanent
enpl oynent. However in subsequent cases, the Board has not nmentioned this
prerequisite.

¥ @neral unsel points out that many forns were signed by peopl e who
were tenporary repl acenents and by cl assi fyi ng themas permanent workers it
was a deliberate attenpt by Respondent to rmanufacture a defense for not
reinstating the strikers. Respondent does not contend that these friends,
nei ghbors and rel atives etc., who hel ped out during the first few days of
the strike, were pernmanent replacenents. Respondent asserts the reason
Respondent asked these repl acenents to sign the enpl oynent forns was to nake
sure they knewthat a strike was in progress. The fact that tenporary
repl acenents signed these forns does not detract fromthe fact that
Respondent hired all the other replacenent workers wth a nut ual
under standi ng that their jobs woul d be pernmanent.
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show that their enpl oynent continued to the present tine. 2 General Counsel
does not cite any legal authority that Respondent has the burden to nake
such a showng. The inportant fact is. the replacenment worker's status on
May 12, the date the strike ended and not at the hearing date. 21

Record evidence indicates that the tenporary repl acenents, the
friends etc. only worked during the first days of the strike, so no
tenporary repl acenents were working at the end of the strike on May 12 .
It follows that only pernanent replacenent enpl oyees were wor ki ng on My
12. Gonsequent |y there were no openings on that date and Respondent had
no legal duty to termnate these repl acement workers and repl ace themw th
strikers. Mreover, Respondent’'s w tnesses have credibly testified that
Respondent has honored the preferential list and has rehired strikers to
fill all job openings since May 12.

General Gounsel points out that even though the repl acenent workers
testified that they were Tayl or Farns enpl oyees, it was clear on cross
examnation that they did not know what conpany they worked for because
sone of themrecei ved checks fromother entities. General (ounsel contends

that Respondent shoul d have

OThirteen of the fourteen repl acenent workers who testified stated
that they were presently working at Respondent's or it can be easily
inferred fromtheir testinmony on other points that they continued to work
there to the present time. nhly Slverio Tingjero failed to so testify as
the subject was not broached in his testinony.

_ N though continued enpl oynent at Respondent's could be a factor to
consider in determning a repl acenent worker's status on My 12.
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presented evidence as to each job slot, whether it was a job wth Tayl or
Farns or wth another entity and Respondent’'s failure to do so permts an
adverse inference that the Respondent did not replace each Tayl or Farns
striker wth a Taylor Farns worker and therefore their jobs had not been
filled and thus the strikers were entitled to reinstatenent i nmedi ately at
the end of the strike.

It was agreed at the tine of the proceedi ngs, that the striking
workers were Tayl or Farns enpl oyees. There was a common | abor pool of
irrigators and general |aborers fromwhich Tayl or Farns and the ot her
entities drew | abor. %

Respondent has proven that it replaced strikers wth pernanent
workers as evidenced by the testinony of Taylor, Bettencourt,

Mont el ongo, the fourteen repl acenent worker wtnesses and the 46
enpl oynent forns signed by repl acenent workers.

Wiet her the repl acenent workers were paid by Tayl or Farns or anot her
entity isirrelevant. If there had been no strike, the strikers woul d have
continued to work at Respondent’'s and woul d have perforned the sane work and

been paid in the sane nmanner as

?’The exi stence of a common | abor pool nerely denonstrates that Tayl or
Farns' irrigators and general |aborers work at tines for entities other than
Tayl or Farns and therefore recei ve paychecks fromTaylor Farns and at tines
}/\OI’k f(r)]r other entities such as Triple T. Farns etc. and recei ve paychecks

romthem
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the repl acement workers were paid...sone paid by Tayl or Farns, sone paid by
a conbi nation of Taylor Farns and the other entities such as Triple T.
Farns and perhaps sone just by another entity.

Oh May 12, . Respondent stopped hiring because it had an adequat e

work force to performall its work.

S it is evident that by that date, it had hired enough per nanent

repl acenents to performthe work the strikers woul d have done if they had
not gone on strike and in effect repl aced each striker wth a repl acenent .
Therefore it was not necessary for Respondent to present additional

evi dence on this point.

| find that Respondent has a legitinate and substanti al busi ness
justification to hire repl acenent workers on a pernanent basis since that
was the nmutual understandi ng between Respondent and the repl acenent
wor ker s.

In viewof the foregoing, | find that Respondent had no | egal
obligation to dismss repl acenent enpl oyees and reinstate strikers to their
fornmer positions at the end of the strike.

General Qounsel argues that subsequent to the strike Respondent
had openings in June and July to weed cotton and failed to recal
strikers who were on the preferential hiring list.

Respondent contends that no such openi ngs exi sted as Respondent has
used annual |y the services of an outside |abor contractor, Valle Dorado and
others, to do such work and did so again this Sumer. Taylor and
Bettencourt credibly testified that the reasons for so doing, such as

speed, was in order to
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have the fields available for pesticide spraying, refashioning furrows etc.
as qui ckly as possible after weeding. Mreover, Respondent did not have
sufficient forenen to supervise the rapid weeding of the cotton fields. The
weedi ng work perforned by the strikers was done on an occasi onal basis so as
to provide enpl oyees wth a full day's work.

The cotton weeding work was all done at Respondent’'s Hanford Ranch.
The striking workers had not worked at the Hanford Ranch and in fact workers
at the Hanford Ranch had not gone on strike. Mreover tenporary work of one
to four weeks in duration does not constitute substantial equival ent
enpl oynent that nust be offered to economc strikers on a preferential

hiring list. (Certified Gorporation (1979) 241 NLRB 369 100 LRRM 1632.)

In view of the foregoing, | find that Respondent did not commt
an unfair l|abor practice by contracting out the cotton weeding work
rather than rehire striking enpl oyees.?

C Respondent's Alleged O scrimnatory D scharge of Antoni o
Rangel

1. Facts

Oh May 6 at approxinmately 6:10 p.m Ranch Forenman, Jose Lorneli and his
assi stant, Antoni o Rangel, each drove his conpany truck into Respondent's
equi pnent yard. As they descended fromtheir vehicles, tw access takers,

B asno Ramrez

_ “There was testinony taken on the alleged msconduct of the strikers.
S nce | have decided that Respondent commtted no unfair |abor practices,
the issue of striker msconduct in irrelevant.
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and Pabl o Loneli appr oached t hemand handed them UFWfl ags and pi nned
UFWbuttons on their shirts. They told Jose Loneli and Rangel that if
they took the buttons off they woul d not be Mexicans. They told themthat
the trucks woul d be damaged i f they drove them hone. 25

Loneli and Rangel left the trucks parked and wal ked out of the
equi pnent yard each carrying a | arge UFWTI ag. 26 Tayl or and Bettencourt
testified that they had seen Loneli and Rangel wal k to the picket |ine
sone 300 yards anay. n the other hand, Loneli and Rangel testified that
they wal ked through the picket |ine and continued on to Rangel' s
residence at Fve Points and fromthere Rangel drove Loneli to his
resi dence. %’

Tayl or was in the yard and observed the access takers approach Loneli
and Rangel but did not see themtalk to Loneli and Rangel. Tayl or drove
anay at the sane tine they began to wal k out of the yard.

Bettencourt was al so present in the yard and observed what t ook
place. Hs versionis simlar to Taylor's. Loneli and Rangel crediblly

testified that the reason they |eft w thout

“Ranirez and Pabl o Lomeli were also strikers and Pabl o was Jose
Lonel i ' s nephew

Pearlier that same day, Loneli and Ramrez had heard strikers saying
that the trucks woul d be danaged if Loneli and Rangel drove themto their
respecti ve hones.

2Qust onari | y, Loneli and Rangel drove the conpany trucks to and from
wor K.

?'The nmost direct route to Rangel ' s house was through the picket |ine
ar ea.
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informng either Tayl or or Bettencourt was because they did not see themin
t he yard. %8 Bet t encourt par ked and | ocked the trucks and retai ned the keys.

n the norning of My 7, Loneli and Rangel reported for work at the
equi pnent yard. They wal ked over to Bettencourt's truck and Loneli told
Tayl or, who was sitting in the passenger seat, that he and Rangel were goi ng
to work and asked what were the orders of the day. 29 Taylor told the two
that he thought they had quit their jobs the day before because they had
left the trucks in the yard and had wal ked off toward the picket |ine.

Loneli said they had not quit and the reason they had |l eft the trucks
in the yard was because they had heard of threats by strikers to danage them
if they drove themhone. Taylor asked Loneli why he had not warned hi mof
such danger so he could protect his investnent. Loneli did not reply.

Loneli then asked Taylor to give hima paper "for ne to quit". Taylor
rolled up the window and he and Bettencourt conversed for a few mnutes.
Tayl or rol |l ed down the w ndow, asked Loneli why did he carry a U”Whbanner

and said it wasn't right what Loneli had done. Loneli

28Fiangel testified that perhaps Bettencourt was in the yard and they
did not see him The equi pment yard is 300 by 700 feet, so it is evident
that Bettencourt was in the yard but Loneli and Rangel did not see him
because of the size of the yard and the presence of various vehicles and
farm equi pnent .

Ppaccor di ng to Taylor's and Bettencourt's testinony Loneli and Rangel
were covered wth Uhion "paraphernalia”. Loneli testified that he was
wearing three snall URWbuttons on his shirt pocket. Rangel testified that
he was wearing two nedi umsize UFWbuttons on his shirt pocket. A though
their jackets partially hid the buttons, both Tayl or and Bettencourt coul d
see what they were.
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expl ai ned that the workers had gi ven themthe buttons and banners and
obliged themto take them Taylor asked themto give hima fewmnutes to
nake a tel ephone call. Taylor closed the w ndow and nade a tel ephone cal |
to Montel ongo. Taylor and Bettencourt testified that during the call,
Lonel i and Rangel wal ked off. (bserving this, Tayl or assuned that they did
not want to work for Tayl or Farns anynore. nh the other hand, Loneli and
Rangel testified that Taylor rolled down the w ndow and told themto go
hone and that he would talk to themlater.

At about noon, Loneli and Rangel sent a nessage to Tayl or that they
wanted to pick up their tools fromthe trucks. Arrangenents were nade for
themto cone to the equi pnent yard shortly after 6 P.M the sane day. 30

That sane afternoon, Respondent had decided to issue a
disciplinary notice to Rangel for "inappropriate conduct". Bettencourt
carried the notice in his pocket and intended to deliver it to Rangel .

At approxinmately 6 P.M Loneli and Rangel drove into the yard and each
one retrieved his tools. Wile Loneli was putting anay his tools, Irene
Van Tassel told himthat she coul d not believe what was happening wth all

his years at the Conpany.

OLonel i and Rangel asked striker, Agostin Loneli, to relay their
reguest through the deputy sheriff on the picket line to Tayl or.

3somehow Tayl or and Bettencourt changed their mnds about Rangel and
his intention to quit as they prepared a disciplinary notice for him
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Loneli replied "I can't help it, you know, like pressure, and | just, you
Know. . !
Wi |l e Rangel was placing the tools in his van, Bettencourt asked him

whet her he was quitting. Rangel answered, "Too nuch pressure here, too nuch
n32

pressure out there. "I'"ve worked here nine, ten years. Bet t encourt
asked himagai n whether he was quitting and Rangel responded, "lI'msorry I
have to go." Bettencourt interpreted his comments coupled wth his renoving
his tools as quitting and kept the disciplinary notice which he had pl anned
to deliver to Rangel in his pocket. Bettencourt returned the notice to Van
Tassel .

Bettencourt wal ked over to Loneli and handed hima di smssal notice
and his final check.

Rangel testified that he had not quit his job.

2. Analysis, Further F ndings of Fact and Goncl usi on

The initial question is whether Rangel was a supervi sor under the
definition of the Act. Respondent contends that Rangel was a supervi sor and
therefore is not entited to protection under the Act.

The definition of supervisor under the Act is as foll ows:

"...any individual having the authority, in the interest of the

enpl oyer, to hire, transfer, suspend, lay off, recall, pronote,

di scharge, assign, reward, or discipline other enpl oyees, or the

responsibility to effectively to recoomend such action, if, in

connection wth the foregoi ng, the exercise of such authority is not
of a nerely routine or

32Fiamgel testified that the pressure he nentioned to Bettencourt had to
do with his having to go out to the fields at 10:00 and 11: 00 P.M to turn
off the water. He denied that it had to do wth pressure fromthe out si de.
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clerical nature, but requires the use of independent
j udgnent . "

Al t hough Respondent pai d Rangel a salary and provided himwth the use
of a truck, he was not the irrigation supervisor but nerely an assistant to
Ranch forenan Loneli. He had no authority to exercise or the
responsibility to effectively recoomend to hire, fire or to exercise any of
the other duties listed in the definition of a supervisor. Ranch Forenan
Loneli was in charge of the irrigators and assigned themtheir duties and
work sites. Rangel transported irrigators to the work sites and supplied
irrigators wth materials (pipes, couplings etc). Rangel al so nade sure
the irrigators noved the main lines and set the water properly. He
reported the irrigators' work hours to Loneli. These tasks were of a
routine nature and did not require independent judgnent.

A tines Rangel transferred irrigators to other fields but in
conpliance with his superiors' instructions. Rangel replaced Loneli every
other Sunday but credibly testified that that whenever Loneli was absent he
woul d consult wth Bettencourt.

n occasion, Rangel drove a tractor and hel ped in the ' pi cking
of the cotton.

In viewof the foregoing, | find that Rangel is an agricultural
enpl oyee and not a supervisor under the definition of the Act and is
entitled to the protection of the Act.

General ounsel contends that Respondent di scharged Rangel for his
support of the UFWand the strikers. The first question to be decided is
whet her Respondent term nated Rangel or whet her

24



Rangel quit of his own accord.

In the evening of My 6, Loneli and Rangel parked their trucks inside
the equipnent yard, left the keys in their respective vehicles and wal ked
out of the yard in the direction of the picket line and further on to
Rangel ' s residence. Taylor and Bettencourt assuned that because of such
action, the two had quit their jobs.

n the norning of My 7, Loneli and Rangel returned to the equi pnent
yard and Loneli and Tayl or conversed. Taylor expressed his displeasure wth
Loneli's and Rangel 's actions in support of the Uhion the day before and
added that he thought that the two had quit because they had | eft their
trucks in the yard. Loneli explained Rangel's and his reasons for their
actions. Taylor closed the w ndow of the pickup in which he and Bettencourt
were seated as he nade a phone call to Mntelongo. Tayl or and Bettencourt
testified that before Tayl or finished the tel ephone call, Loneli and Rangel
wal ked anay. n the other hand, Loreli and Rangel testified that Tayl or
opened the w ndow and told themthat he woul d contact themlater. The
question of which version is accurate is not essential to determne whet her
Rangel quit or was fired.

Taylor testified that he interpreted their alleged wal king anay as an
indication that they did not want to work at Respondent’'s anynore. It is
true that such alleged conduct by Loneli and Rangel was indicative of their
abandoni ng thei r enpl oynent . However, Respondent shoul d not consi der such

an
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action as a definite resignation by Loneli and Rangel, two high ranki ng and
long serving enployees. Aninquiry into their exact intentions would be in
or der.

By noon of the sane day, Loneli and Rangel had not heard from Tayl or.
They testified that by then they had decided to go to the equi pnent yard
and pick up their tools fromtheir Conpany trucks. A though neither Loneli
or Rangel testified what pronpted themto nake such a decision, it can be
inferred fromsuch a decision that either they had decided to quit or had
interpreted Tayl or's actions, whi chever they were, as an indication that he
had di scharged t hem

That evening they drove to the equi pnent yard. Bettencourt tried to
clear up the situation by aski ng Rangel whether he was quitting or not.
Rangel testified that he did not understand what Bettencourt said but | do
not credit his testinony. Rangel and Bettencourt had been cormmuni cati ng
for nonths and perhaps years in English is respect to the work activities
at Respondent's. 8 such an i nportant subject as dismssal | amsure
there was no difficulty for the two to communi cate to each ot her.

Bettencourt asked the question tw ce % and Rangel

BBt tencourt credi bl y testified that all his conversations wth
Rangel were in English. On the other hand, Rangel, at first testified that
hi s communi cations wth Bettencourt were in English and later testified
that an interpreter was necessary for their conversations.

%0n cross exam nati on, Rangel was asked whet her Bettencourt wanted to
know whet her Rangel had quit and Rangel answered,"He mght have.” This
answer, hedging in nature, indicates that Rangel was not conpletely frank
in his testinony about this episode.

26



answer ed about the pressure and concluded wth "I"msorry | have to go".

I conclude fromRangel 's answers to Bettencourt, coupled wth the
renoval of his tools, that he, in effect, quit his job and Bettencourt had
every reason to believe so. Further proof of Bettencourt's sincerity in
this belief is the fact that he did not deliver the disciplinary notice that
he had pl anned to give Rangel but returned it to the office.

In viewof the foregoing | find that Respondent did not di scharge
Antoni o Rangel and therefore did not coonmt an unfair |abor practice.

D Respondent's Alleged D scrimnatory Unlawful Detai ner Action

1. Jurisdiction to Gonsider the Issue.

Respondent in its Answer to (onsolidated Second Gonpl aint pl ead as an
affirmati ve defense that General Gounsel is collaterally estopped and al so
barred by the principle of re judicata. In My, a Superior Gourt in Fresno
Gounty had decided in an unl awful detainer action certain issues identical
to the ones in the instant case.

Respondent filed an unlawful detainer action action to evict the
stri ki ng enpl oyees fromconpany housing. General Gounsel filed wth the
Superior Gourt for an injunction to prevent the court fromordering such
eviction. The Superior Gourt, in determning that no injunctive relief
was warranted, determned that the striking enpl oyees' rights to reside

in
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conpany housi ng was conditioned on their actual ly working, that the
evi ction proceedi ngs were not commenced because of the workers' strike and
that pernmanent repl acenent workers had been hi red. ®

Section 1160.9 of the Act grants to the Board the exclusive authority
to adjudicated unfair |abor practices. In court proceedings initiated by
the Board, the court is |imted to decide only whet her reasonabl e cause
exists to believe that the Act has been breached and that an injunctive
renedy i s reasonabl e necessary to preserve the status quo or to avoid
frustration of fundanental renedi al purposes of the Act. However, in those
cases where a court proceeds with an unlawful detainer action prior to an
ALRB resolution of a related unfair |abor practive charge, the court
deci sion has no res judicata or collateral estopped effect on the ALRB s

ultinate ruling. Vargas v. Miicipal Gourt (1978) 22 Cal. 3d 902.

A superior court cannot adjudicate the nerits of an unfair |abor
practice charge. Inthe instant case, the Superior Gourt did just that but
it had no authority to do so. S nce the Superior (ourt exceeded its
jurisdiction, the judgnent and order have no effect and are not binding on

t he Board.

33 take adninistrative notice of Respondent's exhibit 1, whichis a
Superior Gourt (Gounty of Fresno) order denying the Board injunctive relief
and Exhibit 2 an exerpt fromthe Reporter's transcript in the court's
injunctive relief order. Case NQ 437059-8 .
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2. Facts.

Respondent provided its enpl oyees wth housing facilities at its Hve
Points Ranch. It leased three houses, a trailer and a bunkhouse fromDr.
Buford, a neighboring farner. Wrkers with famlies occupi ed the houses and
the trailer and the single nen the bunkhouse. Respondent permtted its
wor kers who had been laid off for a few days or even for a period of nonths
to continue to reside in the housing facilities. Respondent expected that
the | ai dof f enpl oyees woul d eventual |y return to work for it.

However, there was an ongoi ng probl emin preventing non-workers from
living in the bunkhouse. Loneli and Bettencourt woul d periodically pass by
to verify whether non-workers were occupying the premses. It was difficult
to ascertai n such occupancy unl ess Loneli or Bettencourt happened to pass by
just at the nonent such a non-worker was present. A tines, Bettencourt
woul d find a non-worker in residence. He would explain the Gonpany policy
and ask the individual to | eave. Sone tines they woul d | eave and soneti nes
they woul d stay.

Respondent al | eges that al though the Gonpany had know edge that non-
workers were living at the housing, it nmade no serious effort to di sl odge
them After the strike began, Respondent filed unlawful detainer actions
agai nst the striking enpl oyees who resided on the premses. Respondent
alleges that '"it took such action because it needed the housing for the

repl acenent wor kers.
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Four of the fourteen repl acenent workers, who testified, stated that
they had i nfornmed Respondent that they would |i ke to have housi ng because
of the long distance they woul d have to travel to and fromworKk.

Mont el ongo and Tayl or replied that they woul d, supply themw th housing
once the occupyi ng strikers had vacated the housi ng.

3. Analysis and Goncl usi on

General Qounsel alleges that Respondent filed an unl awf ul detai ner
action agai nst strikers because of their union activities...engaging in a
strike.

Respondent deni es such notivation and asserts that it took steps to
evict the striking enpl oyees because they were no longer entitled to
receive any further benefits for their work such as wages, etc. and free
housi ng. Respondent points out that free housing is a working condition,
the sane as wages, nedi cal coverage, pension contributions etc.. See Felice

Estate Mneyards (1978) 4 ALRB No. 81. The Board stated that where an

enpl oyee provi des conpany housing rent free or at a nomnal rate or at |ess
than the usual rage in the area, the housing is considered a worki ng
condi ti on.

General Gounsel points out that Respondent clains it filed the
unl awf ul detai ner action because housi ng was needed for the repl acenent
workers. General (ounsel argues that there was no such need. Wet her the
housi ng was needed for replacenents is beside the point. General Gounsel's
additional argunent that Respondent’'s |axness in nmaking sure that only its

enpl oyees
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resided at the conpany housing is also irrelevant. Respondent’'s purpose in
nai ntai ning housi ng was to provide its enpl oyees wth adequat e housi ng for
t hose enpl oyees who desired to live near their place of work and this was
acconpl i shed. The fact that one or two individual s, who were not
Respondent ' s enpl oyees, resided there fromtine to tine did not interfere
wth the realization of its purpose. Respondent ' s enpl oyees recei ved free
housi ng anong ot her benefits for their work. Onhce they ceased to supply
such work, they were no longer entitled to recei ve conpensation whet her
wages or free housing. That was the reason Respondent initiated | egal
action against the strikers and not in retaliation against themfor their
uni on activities.

Therefore, | find that Respondent did not coomt an unfair |abor
practice when it filed an unl anful detainer action against striking
enpl oyees.

| recommend that the conplaint be dismssed inits entirety.

AR E SCHOR,,
Admni strati ve Law Judge

Dat ed: Decenber 7, 1993
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