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DEQ S ON AND CRDER
O Decenber 3, 1992, Admnistrative Law Judge (ALJ) Dougl as

Gl l op issued the attached decision in which he found that |nperial
Asparagus Farns , dba Inperial Asparagus Farns , Inc . (Inperial) violated
section 1153 (a) of the Agricultural Labor Relations Act (ALRA or Act) by
refusing to rehire enpl oyees Ruben Herrera Sal gado (Herrera) , N canor Ruiz
Moreno (Ruiz) and Mirgilio Garcia Rodriguez (Garcia) because they engaged
in protected concerted activities while enpl oyed by Inperial during 1992.
The ALJ ordered that Herrera and Ruiz be reinstated w th backpay dating
fromJanuary 21, 1993. Because he found that Garcia had injured his hand
on February 2, 1993, and was physically unable to work for the rest of the
season, he termnated Garcia 's backpay as of that date, provided Garcia
was of fered work for the 1994 season.

Inperial tinely filed exceptions to the ALJ's decision, and the

General Qounsel tinely filed areply brief. The



Agricul tural Labor Relations Board (Board) has considered the record and
the attached decision of the ALJ in light of the exceptions and briefs
submtted by the parties and affirns the ALJ's findings of fact and
concl usions of law and adopts his recommended renedy, as nodified herein.?
RER
By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent | nperi al
Asparagus Farns, dba Inperial Asparagus Farns, Inc., its officers, agents,
| abor contractors, successors and assigns, shall:
1. Gease and desist from
(a) Refusing to rehire, or otherw se
discrimnating agai nst, any agricultural enployee wth regard to hire or
tenure of enpl oynent or any termor condition of enpl oynent because he or
she has engaged in concerted activity protected by section 1152 of the
Agricultural Labor Relations Act (Act).
(b) Inany like or related manner interfering
wth, restraining or coercing any agricultural enployee in the exercise of

the rights guaranteed by section 1152 of the Act.

! General Qounsel's notion to strike Respondent's exceptions is
denied, as the Board finds that the exceptions do adequately identify
those portions of the ALJ Decision to which exceptions are taken and
identify specific portions of the transcript to support Respondent's
argunents. (CGal. Gode Regs., tit. 8, 8§820282(a) (1) .)
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2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) Gfer Ruben Herrera Sal gado, N canor Rii z
Mbreno and Mirgilio Garcia Rodriguez full reinstatenent to their forner, or
substantial ly equi val ent, positions, as soon as the first such positions
becone available, wthout prejudice to their seniority and other rights and
privileges of enpl oynent.

(b) Rei nburse Ruben Herrera Sal gado and N canor
Ruiz Mreno for all |osses of pay and ot her economc | osses they suffered
fromJanuary 21, 1993, as a result of being refused enpl oynent, the anounts
to be conputed i n accordance with established Board precedent, plus

interest conputed in accordance with the Board's decision in E W Mrritt

Farns (1988) 14 ALRB No. 5.

(c) Reinburse Mirgilio Garcia Rodriguez for all |osses of
pay and ot her economc | osses he suffered fromJanuary 21, 1993 to February
1, 1993, and thereafter fromthe begi nning of the 1994 packi ng shed season,
as a result of being refused enpl oynent, the anounts to be conputed in
accordance with established Board precedent, plus interest conputed in

accordance wth the Board's decision in E W Mrritt Farns (1988) 14 ALRB

No. 5.

(d) Preserve and, upon request, nake available to the
Board and its agents, for examnation, photocopyi ng and ot herw se copyi ng,
all payroll and social security paynent records, tine cards, personnel

records and reports, and all other
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records rel evant and necessary to a determnation, by the Regi onal
Orector, of the exact backpay periods and the amounts of backpay and
interest due under the terns of this Qder.

(e) WYoon request of the Regional Orector or his
desi gnated Board agent, provide the Regional Drector wth the dates of
Respondent ' s next peak season. Shoul d the peak season have al ready begun
at the tine the Regional Drector requests peak season dates, Respondent
wll informthe Regional Drector of when the present peak season began
and when it is anticipated to end, in addition to informng the Regi onal
Drector of the anticipated dates of the next peak season.

(f) Sgn the attached Notice to Agricultura
Enpl oyees and, after its translation by a Board agent into al
appropriate | anguages, make sufficient copies in each |anguage for the
purpose set forth in this Qder.

(g) Mail copies of the attached Notice, in al
appropriate | anguages, wthin 30 days of issuance of this order to al
agricultural enployees inits enploy fromJanuary 21, 1993 to January 20,
1994,

(h) Post copies of the attached Notice in al
appropriate | anguages, for 60 days, in conspi cuous places on its property,
the exact period(s) and places(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any Notice whi ch has

been al tered, defaced, covered, or renoved.
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(i) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
all of its enpl oyees on conpany tine and property at tine(s) and pl aces
(s) to be determned by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of
supervi sors and nmanagenent, to answer any gquestions the enpl oyees nay have
concerning the notice or their rights under the Act . The Regi onal
Drector shall determine the reasonabl e rate of conpensation to be pai d by
Respondent to all piece-rate enpl oyees in order to conpensate themfor
tine lost at the reading and quest ion- and -answer period.

{j) Notify the Regional Drector in witing,
wthin 30 days of the issuance of this Oder, of the steps it has taken to
conply wth its terns, and nake further reports at the request of the
Regional Drector, until full conpliance is achieved.

DATED  April 20, 1994

L2 RAE

BRICE J. JANA@AN (hairnan

| VONNE RAMCS R GHARDSON,  Menber

CHhprecta £ Fecle

LINDA A PR Menber
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CASE SUMVARY

| MPER AL ASPARAGS FARVG 20 ARB No. 2

(Ruben Herrera) Case Nos. 93-CE7-EC
93-C&=7-1-EC

ALJ Deci si on

The ALJ found that General (ounsel established a prima faci e case that

I nperial Asparagus Farns (Inperial) had unlawfully refused to rehire three
enpl oyees in its packing shed facility because of the enpl oyees' protected
concerted activities in conplaining when they did not receive thelr
paychecks, conplaining to their supervisor and later to the Labor

Gomm ssi oner about not receiving overtine pay, and declining their

supervi sor's request that they work on a salary basis rather than for an
hourly wage. After considering Inperial's asserted defenses for the
refusals to rehire, the ALJ found that the defenses were either pretextual
or insufficient, in thenselves, to have caused Inperial's failure to rehire
the enpl oyees. The ALJ therefore concl uded that the evidence failed to
show that Inperial would not have rehired the three enpl oyees in the
absence of their protected concerted activity. He concluded that |nperial
had viol ated 81153(a) of the ALRA by refusing to rehire the enpl oyees, and
he ordered Inperial to offer the enpl oyees reinstatenent wth backpay.

Boar d Deci si on

The Board affirned the decision of the ALJ, wth sone nodification of the
ALJ's proposed order. In conformty wth the ALJ's findings and

concl usi ons, the Board ordered rei nstatenent of the three enpl oyees and
awar ded backpay fromJanuary 21, 1993 for two of the enpl oyees. Because
the third enpl oyee was physically unabl e to work fromFebruary 2, 1993 to
the end of the season because of a hand injury, the Board ordered the

Enpl oyer to rei nburse himfor backpay fromJanuary 21-February 1, 1993, and
thereafter fromthe begi nning of the 1994 season.

* * *

This Case Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* * *



After investigating charges that were filed in the H Gentro Regi onal
Gfice of the Agricultural Labor Relations Board (ALRB) by Ruben Herrera
Sal gado, the General Gounsel of the ALRB issued a conpl ai nt which al | eged
that we, Inperial Asparagus Farns, Inc., had violated the law After a
hearing at which all parties had an opportunity to present evidence, the
Board found that we violated the law by refusing to rehire Riuben Herrera
Sal gado, N canor Riuiz Mreno and Mrgilio Garcia Rodri guez.

The Board has directed us to post and publish this notice.

The Agricultural Labor Relations Act is a lawthat gives you and al | other
farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. Toform join, or help a | abor organi zati on or bargai ni ng
representative,

3. Tovotein a secret ballot election to decide whether you
want a union to represent you or to end such representation;

4. To bargain wth your enpl oyer about your wages and worki ng conditions
through a union chosen by a najority of the enpl oyees and certified
by the Board;

5 To adct together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do or stops you
fromdoing any of the things |isted above.

VEE WLL NOT refuse to hire or otherw se discrimnate agai nst any
agricultural enpl oyee because he or she has acted together wth ot her
enpl oyees to protest the terns and conditions of enpl oynent.

VEE WLL reinstate Riuben Herrera Sal gado, N canor Ruiz Moreno and Mrgilio
Garcia Rodriguez to their forner positions, and we wll reinburse them
wth interest for any loss in pay or other economc |osses they suffered
because we refused to rehire them

DATED. | MPER AL ASPARAGS FARVE, | NC

Represent at1 ve Title

If you have a question about your rights as farmworkers or about this
notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 South Véternman Avenue, H Centro,
Galifornia 92243-2284. The tel ephone nunber is (619) 353-2130.

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI FEMOVE R MUTT LATE



STATE OF CALI FORNI A
AGRI CULCTURAL LABOUR RELATI ON BOARD

In the Matter of:

| MPER AL ASPARAGS FARVG, dba
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and
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WIlliamF. Nacklin
1407 Main Sreet
H GCentro, CA 92243

Before: Douglas Gl l op
Admini strative Law Judge

DATED. Decenber 3, 1993
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DOJAAS GALLCP:.  This case was heard before ne at B
Centro, Galifornia on Septenber 21, 22, and 23, 1993.

It is based on a charge filed by Ruben Herrera Sal gado
(Herrera) on January 28, 1993, and whi ch was anended on February 23,

1993. (n July 14, 1993, a conplaint issued, alleging that Inperial
Asparagus Farns, Inc. (Respondent) viol ated section 1153(a) of the
Agricultural Labor Relations Act (hereinafter Act), by refusing to rehire
Herrera, N canor Ruiz Mreno (Ruiz) and Virgilio Garcia Rodri guez
(Garcia), because they engaged in protected-concerted activities during
their enpl oynent with Respondent in 1992. Respondent filed an answer,
denyi ng the coomssion of unfair |abor practices. Herrera did not
intervene. Subsequent to the hearing, General (ounsel and Respondent
filed witten briefs.

Lpon the entire record, including ny observations of the
wtnesses, and after careful consideration of the briefs and other
argunents presented, | nake the followng findings of fact and
concl usi ons of |aw

FI ND NS GF FACT

. Jurisdiction
Respondent, a California corporation, is an
agricultural enployer, wthin the neani ng of 81140.4(c) of the Act.
Herrera, Ruiz and Garcia are agricultural enpl oyees, wthin the neaning
of §1140. 4(b).
Respondent contends that the Agricul tural Labor

Rel ati ons Board (Board) has no jurisdiction in this matter,
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because the di spute revol ves around a wage claim which is solely
actionabl e before the Labor Comm ssioner. Respondent cites no authority
for this proposition, and the Act contains no such [imtation on
jurisdiction. As wll be discussed nore fully below the Board, the courts
and the National Labor Relations Board have al |l found concerted wage
conplaints to be protected activity, and-renedi al under | abor-nanagenent

| egi sl ation.

Furthernore, the evidence shows that in addition to
protesting their rate of pay, the alleged discrimnatees protested their
hours, and threatened to refuse working all of the hours Respondent
desired, also protected activities under the circunstances presented.
Therefore, Respondent's argunent is rejected.

1. Background

Respondent is prinarily engaged in the grow ng and
harvesting of asparagus. |In conjunction wth these activities, Respondent
operates a packi ng shed, to prepare the harvested asparagus for narket.
The packi ng shed operation nornal |y begins in January and ends in March.
A though Respondent’s supervisors largely hire and direct its field and
packi ng workers, they are paid by, and consi dered enpl oyees of its | abor
contractor, Ranon Serna (Serna). As Respondent's |abor contractor, Serna
is an agent of Respondent, and since the record shows that he al so, at
tines, independently hires enpl oyees for work in Respondent's operations,

he is also a



supervi sor under section 1140.4(j).

Respondent' s owner is Janes W Brock (Brock).

Sal vador Garcia has been Respondent's field supervisor for nmany years,
and as Respondent's highest authority, below Brock and Serna, al so
becones invol ved i n non-routi ne personnel natters concerni ng packi ng shed
enpl oyees. Anparo (reguera Cal deron (Qreguera) has worked for Respondent,
through Serna, for eight or nine seasons, and as the packi ng shed
supervi sor since 1990 or 1991. For the 1991 season she used an enpl oyee,
Ranon Rodriguez, as her assistant. Brock, Salvador Garcia and Greguera
are supervisors, wthin the neaning of 81140.4 (j).

Herrera and Rui z began working for Respondent during the
1989 season. Both were originally field workers, but during the 1991
season, were reassigned to the packi ng shed by Salvador Garcia. In
February 1992, Herrera and Rui z were experienci ng transportation
probl ens. An acquai ntance, Mrgilio Garcia had transportati on and
desired enpl oynent. Herrera and Rui z requested Garcia be hired, so they
could ride to work wth him and Greguera agreed.

Herrera' s initial regular assignnent during the 1992 season
was to operate a nachi ne whi ch nakes cardboard cartons. As the season
progresses, Respondent generally requires fewer cartons, so Herrera was
| ater asked to performa variety of job duties. Ruiz was the prinary
enpl oyee working in the cold storage roomduring the 1992 season,
al though others woul d sonetines assist him Garcia worked on the

aspar agus conveyor



belt lines. In addition to their regular duties, these three enpl oyees,
along wth a fewothers, began their shifts early and worked | ate,
performng cleanup duties. As the result, they were working up to 12
hours per day, sonetines seven days per week.

[11. The Protected Concerted Activities
Mbst of Respondent's packi ng shed enpl oyees were paid on an hourly basis
for the 1992 season. (reguera was responsi bl e for keepi ng track of the
hours worked, and since she arrived and |l eft at different tines than
enpl oyees who perforned cl eanup tasks, such as Herrera and Rui z, those
enpl oyees were paid a salary. Wien Garcia first began his enpl oynent, he
was paid on an hourly basis, but was soon changed to a salary. Herrera and
Rui z, even before Garcia was hired, had been conpl aining to vari ous
supervi sors, because they had not consented to being paid a sal ary, and
were working so nany hours, they felt the salary paid was unfair. Wen
Garcia was placed on a salary, he al so becane upset.

Respondent ' s payday is Saturday. On February 29, 1992, a
payday, whil e other enpl oyees received their paychecks, Herrera and Rui z
didnot. Intheir testinony, Herrera and Rii z stated they asked Qceguera
why they had not been paid, and she replied the checks had not yet issued.
According to Ruiz, he told Qceguera:

You' re not going to nake a fool out of ne.

You cannot tell ne or convince ne that the
checks did not cone out.



Herrera and Ruiz testified that after this, they went to
Brock, and inquired about the checks. Brock stated he was unaware of
what had taken place, but woul d i nvestigate. Shortly thereafter, Herrera
and Rui z spoke wth Sal vador Garcia, who told themtheir checks had
i ssued, but Cceguera had returned themto Brock, because she felt they
had been over pai d.

A though Brock, Salvador Garcia and (ceguera all testified
at the hearing, none of themtestified concerning these conversations.?
n cross-examnation, QGceguera denied there was ever an occasi on when t he
enpl oyees did not receive their checks. Assumng this also neans their
checks were never late, said testinony is not credited. Qceguera was
general ly not a credible wtness, because her testinony was frequently at
odds, not only wth General Gounsel's w tnesses, but Respondent's as
well. In addition, she denonstrated a wllingness to actively conceal
facts she apparently felt mght be harnful to Respondent's positions, and
to give exaggerated, sumary testinony. Respondent also failed to
provi de any docunentary evi dence, such as paychecks, which would directly
or circunstantially refute the version of this incident given by Herrera

and Rui z. Based on the foregoi ng, and because Herrera,

1Feles,pondent obj ected to the testinony, since the incident was not
specifically alleged in the conpl aint. The objection was overrul ed, since
this activity is simlar to the other conduct engaged in, took place at
approxi nately the sane tine, and Respondent was invited to request a
continuance to prepare, if necessary.



at least, was generally a credible witness,? his and Rii z' testinony wll
be credited. A sone point during the follow ng week, Herrera and Rui z

were gi ven an "advance" by Serna, until the amount of their pay coul d be
resol ved.

Upset by the above incident, and because Respondent
continued to deny overtine pay, Herrera, Riiz and Garcia resuned their
conplaints. According to Herrera, he spoke wth Gceguera on March 2,
1993. Ruiz and Garcia were al so present.’ Herrera asked Qeguera why they
were not being paid overtine, and Cceguera told themto speak wth Serna.
The enpl oyees did so, but Serna inforned themBrock was responsi bl e for
approvi ng overti ne.

Frustrated, Herrera, Ruiz and Garcia returned to Gceguera.
They told her they would not be at work the fol l ow ng day, but instead

were going to the Labor Cormssioner. Qeguera replied, "G".

2terrera, fromthe st andpoi nt of his recall and corroboration by
docunentary evi dence, was the nost reliable of the three all eged
discritninatees. Mirgilio Garcia appeared to be the | east biased of the
three, probably because Respondent has now offered to rehire him Hs
testinony, however, |acked the detail and consistency of Herrera' s. Ruiz,
on the other hand, was not a credible wtness, although he generally
corroborated the thenes set forth by General (ounsel's other w tnesses.
Rui z was frequent!ly non-responsi ve, often contradicted hinsel f and showed
awllingness to adopt what others had told himas his own perceptions.
In this instance, however, his response to (ceguera rings true, as the
type of thing an upset enpl oyee woul d say to a supervisor he did not
bel i eve.

%Herrera recal |'s Ruiz being present, but cannot recall anyone el se.

Garcia testified he was present, and unlike Riiz, Garcia did not display a
wllingness to testify first-hand to events related to hi mby ot hers.

7.



Qceguera, in her testinony, denied she was ever told the
enpl oyees were going to the Labor Commssioner's office. According to
her, they all "knew' they were being paid a salary, and only objected to
being paid a "different” salary than the other shed enpl oyees. She
further asserted they never requested overtine pay, but only wanted to be
pai d the same rate as ot her enpl oyees.

General Gounsel 's wtnesses are credited over
Qreguera concerning this incident. Qearly, Herrera and Garcia were
generally nore believable, and it is hard to understand how Garcia, at
| east, would "know' he was a sal ari ed enpl oyee, when his first paycheck
was based on an hourly rate, plus overtine. It is also difficult to
under st and how Cceguera coul d cl ai mnost of the shed enpl oyees were
sal ari ed when she kept their hours, and they were clearly paid overti ne,
when it was worked. Fnally, as discussed bel ow, Serna was soon i nf or ned
that the three had registered a claimw th the Labor Gonm ssioner, and
the logical inference to be drawn is he was so i nforned by Gceguera.

h March 3, 1992, Herrera, Ruiz and Garcia went to the
Labor Conmssioner's office, intending to file clains agai nst Respondent .
Uoon stating they were actually paid by Serna, the enpl oyees were
instructed to nane himas the of fendi ng enpl oyer, which they did. The
clains were for both regul ar and overtine wages.

Wien he returned to work on March 4, according to



Herrera, Serna told himto bring Ruiz and Garcia for a neeting. Qice the
enpl oyees were assenbl ed, Serna began yel ling at them because they had
filed clains wth the Labor Gorm ssioner. Serna shouted, "You shoul d have
told ne, and | woul d have paid you out of ny pocket, but I'd rather pay an
attorney then pay you an [expl etive] penny!" Herrera explained their
conpl ai nt was real ly agai nst Brock, but they had been instructed to file
against Serna. Ruiz told Serna the conpl aint had al ready been filed, and.
if Serna was not going to pay them to speak wth the Labor Comm ssi oner.
Serna did not testify. Herrera' s testinony, essentially corroborated by
Garcia and Ruiz, is credited.

According to the three al l eged discrimnatees, |ater that
day, Brock requested they neet wth him Sal vador Garcia and Cceguer a.
Brock, on the other hand, testified that he joined the neeting i n which
Serna was di scussing the pay i ssue, only because he coi ncidental |y was at
the packing shed. Herrera, corroborated in |less detail by Riuiz and
Mirgilio Garcia, testified that Brock told themhe wanted to reach an
agreenent regarding their pay. Riiz and Garcia had their paystubs, and
were able to calculate what they felt was due, but Herrera did not, so his
claimwas not settled until a later date. Herrera clains Brock told him
he was stupi d, because he was clai mng additional wages when he di d not
even have his pay stubs. Herrera told Brock not to speak to himin that

nmanner. Ruiz and Garcia did not corroborate this exchange in their



testi nony.

Once the clains of Ruiz and Garcia were settled, Brock
asked the three enpl oyees if they would now be wlling to work on a
salaried basis. They refused, citing the long hours they were working.
Herrera told Brock if Respondent was not going to pay themto work
overtinme, they would prefer to only work the sane nunber of hours as the
ot her packi ng shed enpl oyees, and not work before and after the regul ar
work shift. Herrera, Ruiz and Garcia all contend that Brock appeared
angered by this, and instructed Sal vador Garcia to only permt Herrera
and Ruiz to work 40 hours per week.

A though nost packi ng shed enpl oyees had been wor ki ng fewer
hours than the alleged di scrimnatees, they were still frequently working
nore than 40 hours per week. Thereafter, Herrera and Riiz were limted to
40 hour workweeks, but Garcia was not. Cenerally, Herrera and Ruiz no
| onger worked on weekends, although weekend days were substituted for
days nissed during the week.*

Brock, in his testinony, concurred that an agreenent was
reached wth Garcia and Ruiz, but not wth Herrera, but contended it took
place at the initial neeting wth Serna. Brock does not recal|l pay stubs
bei ng produced, and general |y believes Herrera' s clai mwas not settled at
the tine, sinply because Herrera was being recalcitrant. Brock,

corroborated by

“Herrera, Ruiz and Garcia withdrew their-wage clains after
Respondent pai d themthe wages they said were due.
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Sal vador Garcia, but not Greguera, denied he referred to Herrera as bei ng
stupid. Brock testified a second neeting did take place that day, but
clained it was initiated by Herrera and Rui z, who | ater approached hi mand
decl ared they were not going to work nore than 40 hours per week in the
future. Brock then called Sal vador Garcia over, telling himHerrera and
Ruiz did not want to work nore than 40 hours, and this was acceptabl e to
him |If the two did not show up for work on weekends, Garcia was not to
“penal i ze" them Salvador Garcia, who appeared to be a very hesitant,
sonewhat non-responsi ve and uncooperative wtness, denied virtual ly any
recal | of these conversations. A the sane tine, he denied that Brock
limted Herrera and Ruiz to working 40 hours per week, and testified it
was their request not to work overtine.

Brock deni es he becane angered or upset by the conduct of
Herrera, Ruiz or Mrgilio Garcia. A comrent nade during his testinony,
regarding their alleged refusal to work overtine, however, is revealing:

| had a lot of other stuff on ny mnd. Ve were

starting a very busy period of our year, and I

didn't want to get Into this thing of goi ng out
and having to train new peopl e. (Enphasis added)

In addition, Brock denied any know edge that Herrera, Ruiz or Garcia had
gone to the Labor Gommssioner's office until January or February 1993,
whil e he was investigating the unfair |abor practice charge.

For the nost part, the version of the neetings given
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by Herrera, as corroborated by Ruiz and Garcia, is credited. Brock, who
was present during the testinony of all other wtnesses before he
testified, appeared to consciously tailor his testinony to Gcegura' s and
Sal vador Garcia's, even when they were clearly wong or not being
truthful. 1t is unlikely he becane i nvol ved in these di scussions by
coi nci dence, and his testinony, that he was not inforned of the three
enpl oyees' visit to the Labor Coomssioner's office is sinply not
credi bl e, given Gceguera' s denonstrated propensity to report unusual
personnel events to Brock and Serna, and Serna' s outburst on March 4.
Brock's version of the events was al so contradicted by Virgilio Garcia,
who was the | east biased of the w tnesses who testified concerning the
neetings, and the failure to include Garcia in the 40-hour Iimt is
explicable by his |l ess vocal role generally, and non-invol venent in the
m ssi ng check i nci dent.

In addition to the general credibility factors detail ed
above, it is also nore logical that the reduction in hours for Herrera
and Rui z woul d have taken place in the manner set forth by Herrera,
rather than by Brock. The evi dence shows that Herrera and Ruiz had for
at |least two seasons been willing, if they did not actual ly wel cone, the
additional hours, so long as they were paid for themin an acceptabl e
manner. Surely, if they sinply wanted to work fewer hours, they woul d
have raised the issue on an earlier date. On the other hand, Brock's

version appears unlikely, because if Herrera and Rui z had j ust
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been granted their request to be paid on an hourly basis, wth overtine
rates where appropriate, there woul d have been no reason for themto now
limt their work to 40 hours per week. In the absence of corroboration,
however, it is concluded that Brock did not actually tell Herrera he was
"stupid'. Rather, this is probably a conclusion Herrera reached
concerni ng Brock' s opi nion of him based on the settlenent di scussions as
a whol e.

IV. The Refusal to Rehire Herrera, Ruiz and Garcia for

the 1993 Season

There are many di screpanci es between the w t nesses
concerning the dates Herrera, Ruiz and/or Garcia sought enpl oynent for the
1993 season, which of themwas or were present and what took place during
these work-seeking efforts. Indeed, while General (ounsel's w tnesses
general |y corroborate what took place during the visits, there are
significant conflicts even between themconcerning the dates of the
visits, and which of themwere present. The nost striking difference
bet ween General (ounsel's w tnesses and Respondent's concerns t he nunber
of visits, the forner contending there were nany, while the latter
accounted for three, at the nost.

During the investigation of this charge, Herrera gave a
sworn decl aration, dated January 26, 1993, in which he detailed the work-
seeking efforts nade by the alleged discrimnatees. In his testinony,
Herrera was only asked to describe what took place during four visits, but
referred to having nade several others. Herrera' s recall of the visits,
during his testinony, was clearly superior to the other
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wtnesses', and the declaration, taken shortly after nost of the visits,
Is even nore reliable. Accordingly, the credited facts concerning the
visits are based on Herrera's testinony and his declaration of January
26, 1993. Wiere the testinony and decl aration conflict, the declaration
is credited as a nore contenporaneous recall of the events.

Herrera, Ruiz and Garcia first reported on or about
Decenber 15, 1992, and net wth Salvador Garcia. He advised themto
check agai n after Decenber 20.° Oh about Decenber 22, they returned and
spoke w th Brock, asking when work woul d begin. He said not until the
begi nni ng of January, because the asparagus crop was late. Brock said he
had no work fromthemand to check wth "Ranon. "®

(n about Decenber 28, 1992, Herrera, Garcia and Riiz again
net wth Brock, who estinated the season woul d begi n soneti ne between
January 10-15, 1993. n about January 6, Herrera and Garcia returned,
but work in the packi ng shed had not begun. Brock told themto check

again, and all three

°Sal vador Garcia did not testi fy concerning any of these visits.

®Rui z and Herrera credi bly testified Brock used only the nanme
"Ranon”, which Ruiiz interpreted to nean Seraa, and suggested they woul d
only be hired for field work. Herrera was unsure whet her Brock was
referring to Serna, or Ranon Rodriguez, the assistant foreman in the
packi ng shed during the 1991 season. Brock, in his testinony, insisted
he specifically used Serna's last nane. Brock, in fact, denonstrated a
substantially weaker recall of these conversations and, as wll be
further discussed below this testinony constituted no nore than an
attenpt to support QGreguera' s testinony, that Brock never told her to
refuse enpl oynent to the all eged di scri mnat ees.
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returned on about January 9. n that occasion, they spoke w th Sal vador
Garcia, who told themthe harvest had been del ayed by rain, but to return
on January 12.

n about January 12, 1993, Herrera, Ruiz and Garcia again
sought enpl oynent from Respondent. Respondent had previ ously contact ed
about 15 forner enpl oyees, and they began working in the packi ng shed that
day. Perhaps anot her 25 enpl oyees al so appeared, seeking work. For the
first tine during these visits, Herrera, Ruiz and Garcia spoke wth
Qceguera, who apparently had just recently returned to work at . the shed.
Qceguera told themthere was no work for themthat day. She gave Garcia
her tel ephone nunber, and instructed himto call her on a daily basis.
Garcia call ed that evening, seeking work on behal f of hinself, Herrera and
Ruiz, but was told there was no work yet, and not to call again for about
two weeks.

The all eged discrimnatees did not trust Gceguera, so they
instead returned the fol low ng day, but there were only a few enpl oyees
working in the shed. nh or about January 16, Herrera and Garcia returned
and spoke wth Cceguera and Sal vador Garcia, who told themwork was sl ow
but to keep checki ng. Neverthel ess, Herrera observed an enpl oyee
performng his job duties (presunably running the carton nachine). They
returned on about January 19, but were again told, by Sal vador Garci a,

that work was sl ow
Respondent hired about 15-20 additional enpl oyees
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on January 21, 1993, including a nunber of new enpl oyees. O January 24,
Herrera and Garcia agai n sought enpl oynent at the packing shed. Wien
Herrera saw that new enpl oyees had been hired, he attenpted to speak wth
Qceguera. She said, "Don't say nothing to ne. Speak to Sal vador. ™
Herrera and Garcia went to Sal vador Garcia and asked if work was
available. He told them Creguera was responsi bl e for hiring packi ng shed
enpl oyees.

At that point, Herrera, Ruiz and Garcia concl uded Respondent
was definitely not going to hire them and on January 28, 1993, filed the
original charge inthis case. n that day, they went to the packing
shed, briefly seeing (ceguera, but not speaking wth her. Then, Herrera
handed a copy of the charge to Brock. Respondent continued hiring
packi ng shed enpl oyees after January 28, 1993.

Sergio Alvarez Ml egas (A varez) was enpl oyed by
Respondent for portions of the 1992 and 1993 seasons, and plans to seek
enpl oynent for the 1994 season. Avarez, along wth two fenal e
conpani ons, was hired for the 1993 season on January 28. In his
testinmony, and in a previously-executed sworn declaration, A varez
testified that after Herrera, Ruiz and Garcia | eft on January 28,
Qreguer a approached hi mand asked what they were doing there. He replied
they were probably seeki ng work. Creguera stated, "They have no shanme. |
had already told themthere is no work for them" . A varez asked why this

was the case, to which she replied, "Because of what they
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did."” Qceguera, in her testinony, denied ever having
di scussed these enpl oyees with A varez.

Avarez' testinony and declaration are credited over
Creguera' s denial. He appeared to be a sincere w tness who had not hi ng
to gain fromtestifying, and as a probabl e future applicant for
enpl oynent, would be unlikely to fabricate testinony harniul to
Respondent. (reguera, as noted above, was generally not a credible
W t ness.

After being served wth the original unfair |abor practice
charge, Brock, by letter dated February 18, 1993, sent Garcia a letter
offering himenploynent. In his testinony, Brock inplied, but did not
expressly claim the offer was nade at that tine because Garcia had not
begun work in the 1992 season until md-February. Garcia received the
letter, but was unable to work due to an injury suffered on February 2,
1993.

Garcia did neet wth Brock in March 1993. Brock asked
himif he was then ready to report to work, and Garcia stated his
injury still prevented himfromworking. Brock invited Garcia to
return to work for the 1994 season.

Garcia testified that during this discussion, Brock told him
Respondent had work for him but he was not asked to return, because he
was always wth Herrera and Ruiz. Brock, in testifying about this
conversation, nade no reference to the above corment, but did not

specifical ly deny having nade it.

o 7Th_i s account is based on Al varez' sworn declaration, which is very
simlar in overall content, but nore coherently stated than was his
testi nony.

17



Garcia, as a general ly credi bl e and unbi ased wtness, is

credited in this testinony.

V. Respondent's Stated Reasons for Not Retiring Herrera,
Garcia and Rui z

On Septenber 14, 1993, the parties participated in a
prehearing tel ephone conference. During that conference, Respondent
represented that one enpl oyee (Ruiz) was of fered enpl oynent and was
hired; another (Garcia) was offered enpl oynent but was unabl e to work due
toaninury, and Herrera was offered enpl oynent, but refused, because he
was unw I ling to | oad and unl oad wooden cartons fromthe conveyor belt.

Creguer @' s testinony sonewhat corresponds to this position.
-According to her, she was never told not to hire any of the all eged
discrimnatees. Rather, she would have hired Ruiz and Garcia, but
neither applied for enpl oynent at a tine when they were needed. She
contended Ruiz and Garcia only sought enpl oynent fromher once, on
January 14, 1993. Wth respect to Herrera, (reguera testified that when
he sought enpl oynent in md-January, she recalled various problens wth
himduring the 1992 season, and asked Brock to speak w th hi mbefore
hiring himfor the 1993 season. Brock allegedly instructed her to foll ow
that course of action.

Toward the outset of the hearing, Respondent's position
radi cal |y changed fromthat taken at the prehearing conference. It
contended only Garcia was eligible for rehire, and Herrera and Riiz were
not, based on Brock's determnation that they had engaged in job-rel ated
m sconduct in 1992.
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Despite this contention, Brock, in a transparent attenpt to
corroborate Qreguera' s testinony, initially denied telling her not to
rehire Herrera or Ruiz. Wen asked to explain this, Brock clai ned
Herrera and Rui z shoul d have known they were not going to be rehired,
based on his statenents in Decenber 1992, that he had not work for them
and they shoul d speak wth Serna. Wen asked what he woul d have done if
Qceguera, not instructed to the contrary, had hired Herrera and Rui z,
Brock changed his testinony, stating he did instruct Gceguera not to hire
them and that he believes he told her the reasons for this instruction.

It is found that Brock not only instructed Gceguera not to
hire Herrera and Ruiz, but also Garcia. Certainly, given the nany fl ans
in Brock's testinony (nore of which w il be discussed bel ow), he cannot be
taken at face value in his assertion. dearly, had Respondent w shed to
hire Garcia it could have done so. Even if Qceguera were hesitant to hire
only Garcia, wth Herrera and/or Riuiz al so present, a reason not raised by
Qceguera in her testinony, a job offer coul d have been nmade by t el ephone
or nail.

Furthernore, (ceguera admtted to A varez, on
January 28, 1993, she could not hire "them" and contrary to her
assertion, Ruz and Garcia were both present, along wth Herrera.

Qceguer a never contended she was only referring to Herrera and Rui z;

I nstead, she denied naking the statenent at all.
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Smlarly, the credited evidence shows that Brock admtted
to Garcia he had not been offered a job, because he was always with Ruiz
and Herrera. Brock, in his testinony, did not contend this referred to
any hesitancy to hire Garcia in the presence of Herrera or Ruiz; rather,
he sinply omtted any reference to the statenent.

Furthernore, Respondent’'s attenpt to sonehow link its
bel ated offer of enploynent to Garcia' s February 1992 hire date is
specious. Although seniority is one factor in Respondent's hiring
deci sions, nowhere has it been established that because an enpl oyee began
work mid-season in a prior year, Respondent waits until that date to
rehi re the enpl oyee i n subsequent years. At any rate, the evidence shows
that by January 28, 1993, enpl oyees had been hired with no prior
enpl oynent with Respondent. Finally, as found above, Brock admtted to
Garcia he was not rehired due to his association wth Herrera and Rui z,
and sai d not hing about his 1992 hire date being a reason for the del ayed
of fer.

Respondent contends Herrera was not rehired for refusing to
accept work assignnents, |oafing, mssing work wthout notifying Geguera
and acting in a threatening nanner toward her when he returned. Wth
respect to Herrera' s general work performance, (eguera testified that
she had to "speak" wth Herrera "every single mnute" about problens wth
his work, and had to be "all over him" "BEvery tine she passed by him"

Herrera woul d be | oaf i ng whil e standi ng on boxes, and
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interrupting other enpl oyees' work by talking to them In addition,
Herrera woul d "never" do what she told himto, and refused "all" work

assi gnnent s except running the cardboard box nachi ne. Herrera woul d
"always" talk back to her, "all the tine," but particul arly when she asked
himto do sonet hing. Qceguera clains she repri nanded Herrera 10-15 tinmes
each for loafing and refusi ng work assi gnnents. (ceguera "soneti nes"
reported these probl ens to Brock.

Brock initially testified that, based on conpl aints by
Qceguera, he spoke wth Garcia on one or two occasi ons about the need to
cooperate, particularly in |oading and unl oadi ng wooden boxes fromthe
conveyor belt. Later in his testinony, Brock expanded the nunber of such
conferences to five or six.

Brock further testified that he "sonetines" observed Herrera
| oafi ng, when he was asked to performa job function he disliked, and
Herrera was "to sone extent” belligerent to Brock, in that he conpl ai ned
about having his work assignnents changed, and sneered when directed to
per f ormthe new assi gnnent s.

Sal vador Garcia, however, testified that Herrera was an
aver age enpl oyee, and did not corroborate these al |l egati ons of m sconduct.
A though Sal vador Garcia was the field supervisor, the record establishes
that he was frequently in the packing shed, and was famliar wth the work
per f ormance of the enpl oyees who wor ked t here.

Herrera denied that he ever refused to | oad or unl oad

wooden boxes. He cited only one unrelated refusal to
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performan assignnent. On the other hand, Herrera testified that, unlike
during the 1991 season, he was required to performa nunber of different
job duties in 1992. Wile he did not expressly so testify, it appeared
t hese nmany changes di d annoy him

Based on the foregoing, it is found that while
Herrera probably did express dissatisfaction at having his work
assi gnnent s changed, and may have been | ess than enthusiastic in
performng such duties, he did not refuse to work as directed, other than
the one assignment, and did not |loaf to an inordinate degree. Qceguera' s
account is a gross exaggeration, and Brock's version is al so exagger at ed.
In addition to the credibility factors di scussed above, any enpl oyee as
bel I'i gerent and unproductive as Herrera was portrayed to be by Qceguera
woul d have been di scharged, or severely disciplined.

Wth respect to Herrera's attendance violation, it is
undi sput ed that shed enpl oyees are required to contact (ceguera if they
are going to be absent, and nay |lose their jobs if they fail to do so.
Herrera mssed four days of work during the |ast week of the 1992 season,
and Cceguera testified she was never notified of the reason. Herrera
testified he told Garcia to i nformQeguera he was unabl e to work, but

Garcia did not corroborate this.® The practice of having enpl oyees report

8Thi s I ack of corroboration is at |east partially mtigated,
because Garcia was the first wtness to testify, and was excused from
returning. It is unlikely Gounsel for the General (ounsel, given
Respondent ' s changes in position, could have been aware, at the tine
Garcia testified, such testinony
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absences for others is at |least not unprecedented. A varez had anot her
enpl oyee report for himwhen he was absent in 1992 .

Wth respect to Herrera' s threateni ng conduct, Gceguera
testified that when Herrera returned, she told himhe had | ost his job,
because he mssed four days of work. Herrera denmanded he be permtted to
return anyway. Qceguera repeated Herrera had | ost his position, because
of the days mssed, and added that since it was late in the season, the
work | evel had decreased, and he was not needed to operate the cardboard
box machine. Herrera allegedy began yelling that Gceguera was st upid,
and cl ai ned ot her enpl oyees had been permtted to return to work after
leaving. Herrera then said, "If you don't give ne ny job back, |'mgoing
to take sone neasures. It's going to be bad for you."

Creguera testified she took this as a physical threat and
call ed Brock fromanother |ocation. She told hi mwhat had happened, and
stated she thought Herrera was going to hit her. Brock told Gceguera the
di spute was not worth anyone being injured, and instructed her to | et
Herrera work. Brock, in his testinony, corroborated Gceguera' s version of
the tel ephone call. He further testified that (ceguera was very upset, to
the extent she requested | eaving to see a physician (a request not all eged
by Creguera). Brock bel i eves he spoke wth Herrera, but does not recall
the contents of conversation.

Herrera did not testify at Iength concerning this

woul d be needed.
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incident. He denied engagi ng i n abusive conduct, or that Gceguera
becane very upset or cried. It was undisputed that Herrera, at the
tine, was not fornally disciplined, and was permtted to work the

| ast two days of the 1992 season.

In evaluating this incident, (ceguera s conduct, as all eged
by her, is sonewhat baffling. She was fully aware that Herrera, at the
tine, rode to work wth Garcia every day. In the past, Gceguera had
transmtted infornati on to enpl oyees through others, as when she told
Herrera to have Riuiz report to work at the start of the 1992 season.
Thus, if QGceguera had w shed to know why Herrera was absent, she sinply
coul d have asked Garcia to find out. A so, by her own testinony, Qceguera
did not tell Herrera he lost his job for failing to contact her, but
because he had mssed four days, initself not arules violation. Wy
Qceguera took it upon herself to, in effect, discharge Herrera, rather
than leaving this to Brock or Serna, is a total nystery, since Qceguera
al so enphatically testified that she never fires anyone.

Nevert hel ess, and even taking i nto account
Cceguera' s tendency to at | east exaggerate Herrera' s conduct, it does
appear that Herrera' s statenents upset her. It is also found, however,
that Cceguera |l argely provoked the confornmation, and it is highly
questi onabl e whet her her refusal to permt Herrera's return resulted from
his failure to contact her, rather than her apparent dislike for him

Brock testified he did not permt Ruiz to be
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rehired, prinarily because he consuned beer on his last day of work
during the 1992 season, and al so because he then failed to report to work
W thout contacting Respondent. According to Brock, Respondent naintains
an inflexible rule, known to enpl oyees, that the consunption of al coholic
beverages during working hours will result in imed ate discharge. In
support of this, Brock cited the di scharge of Gceguera s brother, and
anot her unnaned enpl oyee. I nexplicably, Qeguera did not corroborate
Brock concerning her brother's discharge. Riiz testified he heard

enpl oyees coul d be di scharged for such conduct, but Respondent never
fornally notified himof this.

Brock testified he snelled beer on Ruiz' breath in the cold
storage room on Ruiz' last day of work during the 1992 season, whi ch was
March 21, 1992. He asked Ruiz to step out of the room so he coul d
confirmhi s suspicions. He continued to snell the beer, and observed
Rui z' face was flushed and his eyes were red. Brock asked Ruiz if he had
been drinking, and Riuiz denied it, his voi ce sonewhat slurred and rai sed.
Brock told Ruiz there was no drinking permtted during working hours, and
left.

Qceguera testified that during his last shift in 1992, Ruiz
appr oached her, told her he was | eaving, wthout giving a reason, and
left. Respondent's tinesheet shows that Riuiz was credited wth havi ng
wor ked two hours on March 21.

Sal vador Garcia testified he observed Rui z | eave work

"drunk" . Garcia went to the cold storage roomand observed
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enpty beer cans therein. He notified Brock, who testified the al so saw
the beer cans. Riiz was the only enpl oyee working in the col d storage
roomthat day. Ruiz mssed the |ast several days of work in the 1992
season, wthout calling in, according to Respondent's w tnesses.

Sal vador Garcia testified he did not know why any of the all eged

di scrimnatees, including Riuiz, were not rehired.

Rui z deni ed ever having consuned al cohol i ¢ beverages during
wor ki ng hours whil e enpl oyed by Respondent. Ruiz testified that the
conversation wth Brock took place earlier in the season, at the tine the
pay dispute was settled, and Brock accused hi mof having previously
consuned beer, rather than on the day of the conversation. Ruiz denied
he left work early on his last day, and contended he i nfornmed Gceguera he
would be out ill wth a fever, by telling Herrera to so informher.
Herrera did not corroborate this testinony. A review of Respondent's
ti mesheets for the week ending March 25, 1992 shows that Herrera was
absent fromwork on March 20, 21, 22 and 23.

It is concluded that Respondent had valid reasons to
suspect Ruiz consuned beer at work on March 21, 1992. As noted above,
Rui z was generally a very unreliable wtness, and his pl acenent of
Brock' s accusation on an earlier date was uncorroborated by Herrera or
Garcia. Ruiz' claamthat he worked a full shift on March 21 is
contradi cted by Respondent's payroll records, in addition to Respondent's
wtnesses. Hs additional contention, that he told Herrera to i nform

QGceguera he woul d be
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out ill, inaddition to not being corroborated by Herrera, is inprobable
at best, because Rii z reasonabl y woul d have known Herrera was al so goi ng
to be absent. Therefore, the version of the March 21 events set forth by
Brock, Qceguera and Sal vador Garcia wll be credited.

ANALYS S AND CONOLUJ ONS OF LAW
I. The Legal Sandard

81152 of the Act grants agricultural enpl oyees the right,
inter alia "to engage in ...concerted activities for the purpose of nutual
aid or protection.” Unhder 81153(a), it is an unfair |abor practice for an
agricultural enployer to "interfere wth, restrain or coerce" agricultural
enpl oyees in the exercise of that right. In order to be protected,
enpl oyee action nust be concerted, in the absence of union activity. This
neans the enpl oyee nust act in concert wth, or on behal f of others.
Meyers Industries (1984) 268 NLRB 493, rev'd, (1985) 755 Fed.2d 941,
deci sion on remand, (1986) 281 NLRB 882, aff'd, (1987) 835 Fed.2d 1481,
cert, denied, (1988) 487 U S 1205.

Protected concerted activity includes conduct arising from
any issue invol ving enpl oynent, wages, hours and wor ki ng conditi ons.
Protests, negotiations and refusals to work arising fromwage di sputes are
concerted activities, as are concerted conpl aints to governnental agencies
arising fromwages, hours and conditions of enploynent. J. & L. Farns
(1982) 8 ALRB Nb. 46/ Lawence Scarrone (1981) 7 ALRB Nb. 13; Mranda
MishroomFarm Inc., et. al. (1980) 6 ALRB No. 22; GQunarra
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M neyards, Inc. (1981) 7 ALRB No. 7; Aleluia Qushion Gonpany (1975) 221
NLRB No. 162.

Retaliation by an agricultural enpl oyer agai nst enpl oyees,
because they engage in protected concerted activities, is considered
interference, restraint and coercion under 81153(a). In order to
establish a prina facie case of retaliatory interference for engaging in
protected concerted activity, the General Gounsel nust prove: (1) that
the enpl oyee engaged in such activity, (2) that the enpl oyer had
know edge of the activity, and (3) that a notive for the adverse action
taken by the enpl oyer was the protected activity. Lawence Scarrone.
supra; Lhited Oedit Bureau of Anerica (1979) 242 NLRB 921, enf'd (1981)
CA4, 106 LRRM 2751; Md-Anerica Machi nery Gonpany (1979) 238 NLRB 537.

Drect or circunstantial evidence may establish the all eged unl awf ul
notive. drcunstantial evidence includes inconsistent reasons for the
adver se action, the expression of anger by a supervisor toward the
protected activity and the failure to fol |l ow establ i shed procedures.

Mranda MishroomFarm Inc., et al. supra.

Wiere the adverse action is a failure or refusal to rehire,
the General Gounsel nust al so show t he enpl oyee nade a proper application
for work at atine it was available. N shi Geenhouse (1981) 7 ALRB No.
18; Verde Produce Conpany (1982) 8 ALRB No. 27. If the enpl oyer had a

practice or policy of contacting forner enpl oyees to offer them
reenpl oynent, its failure to do so when enpl oynent is avail able may al so

satisfy
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this requirenent. gyutoku Nursery. Inc. (1982) 8 ALRB No. 98; Mssion

Packi ng Conpany (1982) 8 ALRB No. 47.

Ohce the General (ounsel has established protected concerted
activity as a notivating factor for the retaliation, the burden shifts to
the enpl oyer to rebut the prima faci e case. Respondent nust preponderantl|y
show that the adverse action woul d have been taken, even in the absence of
the protected concerted activity. J. & L. Farns, supra; Wight Line, a
Dvision of Wiaht Line. Inc. (1980) 251 N_RB 1083.

[1. The Prina, Facie Case

Uhder the above-cited precedents, Herrera, Riiz and Garcia
engaged in protected concerted activities when they jointly protested the
failure by Respondent to pay themat an overtine rate and, as a group,
filed clains wth the Labor Conrmissioner. Qearly, the rate of pay
recei ved by enpl oyees pertains to their wages, hours or working
conditions. In addition, their refusal to accept Brock's request to be
paid on a salaried basis was protected and concerted, in that such
activity also pertains to wages, and did not anount to unprotected
i nsubordination, since the refusal to accept a salary cane in response to
a wage offer, rather than a directive. Smlarly, the denand that their
hours be reduced to that worked by other enpl oyees, if overtine pay was
not to be paid, constituted the protected concerted negotiating of hours
and wage rates. The protest by Herrera and Rui z concerni ng the mssing

paycheck al so constituted a concerted action pertai ni ng
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t o wages.

The record establishes that Respondent was aware of all
these protected concerted activities. The credited evidence shows that
Serna, (ceguera and Brock, prior to the refusal to rehire, knew Herrera,
Ruiz and Garcia had protested the failure to pay overtine rates, filed
clains wth the Labor Conm ssioner and protested working nore hours than
other enpl oyees at a lower rate. It has al so been established that Brock
and Cceguera knew Herrera and Ruiz had protested the failure to pay their
wages on February 29, 1992.

The nexus between the enpl oyees' protected concerted
activities and the refusal to rehire is established in several ways.
Qearly, Serna was highly upset because they had filed clains wth the
Labor GCommssioner. Brock was visibly upset wth the enpl oyees,
particularly Herrera and Ruiz when, at a very busy tine during the
season, they refused his salary offer and said they woul d prefer working
the sane hours as the other packi ng shed enpl oyees. Brock al so di spl ayed
his anger by going a step further, and limted Herrera and Riiz to 40
hours per week, while other packing shed enpl oyees frequently worked
overtine, at overtine wage rates.

Respondent ' s evasi ve conduct toward the three
enpl oyees at the tine they sought enpl oynent for the 1993 season al so
| eads to an inference that prohibited considerations notivated the
refusal to rehire. Instead of sinply telling the enpl oyees their services

were not desired, Brock and QGreguera
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put themoff, wth the apparent hope they woul d becone di scouraged and not
reapply. Qeguera' s instruction that Garcia tel ephone her, and when he
did, further instructing himnot to call again for two weeks is
particul arly troubl esone, because she reasonabl y knew nany enpl oyees woul d
be hired within that two week period. By abruptly referring Herrera and
Garcia to Salvador Garcia on January 12 or 14, 1993, when she nust have
known he was not responsi bl e for hiring packi ng shed enpl oyees, Qceguera
agai n engaged in dilatory conduct. |In the absence of credibl e evidence
explaining a lawful notive for these actions, it is concluded that they
were in response to the protected activity. Surely, had enpl oyee
m sconduct been the only notive, Respondent coul d have notified Herrera
and Ruiz of this. A mninum Respondent was under an obligation to
present credibl e evidence explaining its conduct, in the face of the
inplications arising therefrom

The shifting positions taken by Respondent in
explaining its actions, the critical conflicts in testinony and the
di scredited denial s of facts consi dered damagi ng to Respondent’ s position
also point to unlawful notive. Thus, not only did Respondent radically
alter the explanation of its conduct, but presented w tnesses who tended
to corroborate both positions. Qeguera' s flagrant attenpt to conceal
even the fact that the enpl oyees were deni ed enpl oynent strongly suggests
unlawful notivation. Brock's repeated attenpts to mni mze the enpl oyees'

work search for the 1993 season simlarly suggest he
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was attenpting to conceal prohibited conduct. Smlarly Brock's initial
corroboration of (ceguera's denial regarding his instructions to her
suggests conceal nent of an unlawful notive. In this regard, while Brock
contends only Herrera and Ruiz were ineligible for rehire, he al so

cont ended they shoul d have known this based on his conversation wth them
I n Decenber 1992. The problemw th this is that Garcia was al so present
at the tine, and Brock cited no msconduct on his part warranting a

deni al of enpl oynent.

Finally, there are the statenents by ceguera to A varez,
and Brock to Garcia. (reguera' s statenent, that "they" coul d not be
hi red because of what they had done, certainly could be interpreted as a
reference to the enpl oyees' protected concerted activities, rather than
any msconduct engaged in. The forner inference is bol stered by
Qceguera' s denial of having nade the statenent at all, when she easily
coul d have expl ai ned what and who she was referring to. As it stands,
however, (reguera referred to the three enpl oyees as a group when she
spoke with Alvarez, and since Respondent cites no misconduct by Garci a,
it is concluded that Gceguera was admtting all three were not rehired
due to their protected activities.

Smlarly, Brock's statenent to Garcia, that he was not
rehi red because he was always wth Herrera and Ruiz could refer to
Garcia' s association wth their protected activities, or to Respondent’s
hesi tance to hire Garcia in the presence of Herrera or Ruiz. Again, Brock

did not give such an excul patory
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expl anation, but instead omtted any reference to having nade the
statenent at all. Accordingly, and considering Brock's statenent in the
context of Respondent’'s other conduct, it is concluded that Brock al so
inplicitly admtted Respondent refused to rehire Garcia because he
associated wth the protected activities of Herrera and Rui z.

Based on the -foregoi ng, General Gounsel has established a
prima facie case, that Respondent unlawfully retaliated agai nst Herrera,
Riiz and Garcia for their protected concerted activities.®

I1l1. Respondent's Defenses

As was noted earlier in this Decision, Respondent cited
Herrera's alleged refusal s to accept work assignnents, |oafing, mssing
work w thout notifying Qceguera and threateni ng conduct toward her as the
reasons for its adverse action. As discussed above, Respondent's
all egations concerning Herrera' s general work perfornmance were grossly
exaggerated. The credi bl e evidence shows that Herrera probably resisted,
but did not refuse the pertinent work assignnents, and did not "loaf" to

an inordinate degree. Furthernore, it is abundantly clear that

%t has been concl uded Respondent failed to rehire Garcia directly
because of his participation in protected activities. That Respondent nay
have viewed Garcia' s role as less significant does not alter the result
herei n, because the Act protects all participants in protected concerted
activity fromretaliatory discrimnation, not only the | eaders.
Furthernore, even if there were no direct nexus between Garcia s protected
activities and his |oss of enpl oynent, his coincidental or designed
inclusion in Respondent’'s retaliation against Herrera and Ruiz woul d still
28 unlawful. J. & L. Farns, supra; Matsui Nursery. Inc. (1979) 5 ALRB Nb.
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Herrera' s general work perfornance was not a proxi nate cause for
Respondent's refusal to rehire him Herrera was not even fornal ly
disciplined for his general work perfornmance and, even if Respondent's
version of the facts were accepted, the incident wth Gceguera after
Herrera returned to work woul d have constituted an intervening and far
nore conpel ling basis for refusing to offer hi menpl oynent for the 1993
season.

Havi ng found two of Respondent’'s four reasons for not
rehiring Garcia to be grossly exaggerated, and not even proxi nate causes
for its action, it becomes very difficult to sustain its conduct on the
renmai ning grounds. Wth respect to Herrera's failure to notify Qreguera
of his absence, the evidence fails to establish that Respondent
i nvariably discharges or refuses to rehire enpl oyees for this rules
viol ation, even assumng Herrera nade no attenpt to i nform Respondent of
his absence. Qeguera' s conduct, in taking it upon herself to di scharge
Herrera, appears to depart fromnornal procedures. Her apparent failure
to even ask Herrera why he had not notified her, or why he was out,
contributes to the conclusion that she attenpted to prevent his return
based on her aninus toward his protected activities, rather than the
rules violation. Fnally, Brock admtted that simlar conduct by Ruiz
was only a mnor factor in the decision not to rehire him

A though Herrera was probabl y somewhat harsh toward
Qceguer a when he returned to work, her handling of the affair clearly

contributed to his actions. There is no allegation that
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Herrera used foul | anguage or expressly threatened Gceguera w th physi cal
harm which is probably why he was not even disciplined for his conduct.
Indeed, the bottomline, wth respect to this incident, is that Hrrera
was permtted to continue working, and i f Respondent had really seen him
as athreat or as being highly unacceptable, it would have termnated his
enpl oynent in 1992. Brock's cursory investigation of the incident, and
failure to even discuss it wth Herrera in any detail, denonstrates that
Respondent is nowusing it as a pretext to conceal its true notive.

Respondent ' s defense to Rui z' discharge rai ses a cl oser
i ssue, because it has been found that Respondent had valid reasons to
suspect he drank beer during working hours on his last work day for
Respondent in 1992. Wiether Ruiz woul d not have been rehired in 1993,
absent his protected activities, based on Respondent's suspi ci ons
concerning the incident, is not so clear. A though Brock testified he
observed several indications Riuiz had been drinking beer, it is apparent
he was not sufficiently confident of this to discharge Riiz, in the face
of Ruiz' denial.

The di scovery of the beer cans certainly bol stered Brock's
suspi ci ons, but beyond Brock's testinony, there is no evidence that
Respondent, in fact, refused to rehire Ruiz for that reason. Respondent
did not cite this as a reason for its action until the hearing, and
Sal vador Garci a deni ed any know edge of the reason for Respondent's

refusal to hire Ruiz.
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Based on his invol venent in the incident and position in Respondent's
operati ons, one woul d expect Garcia to have been inforned, if this were
the reason. Furthernore, although Sal vador Garcia was a recal citrant
wtness, he exhibited no difficulty testifying concerning Riui z' conduct,
and if he had been inforned this was the reason for his not being
rehired, presunably woul d have testified to that effect.

Thus, Brock apparently never gave the incident as a reason
to Salvador Garcia or to (zeguera, who also failed to cite Ruiz' conduct.
Based on Respondent's position at the prehearing conference, Brock al so
apparently failed to raise the i ssue wth Respondent’s representati ves.
Brock additionally failed to raise the i ssue with Riuiz when he sought
work for the 1993 season. Brock had shown no rel uctance to confront Ruiz
in 1992, so there is no apparent reason why he woul d have failed to do so
agai n, especially when he had additional infornation supporting his
suspi ci ons.

Based on these considerations, it is concluded that
Respondent did not refuse to rehire Rui z because it suspected he drank
beer at work on March 21, 1992. A though Brock entertai ned such
suspi cions, the evidence shows that he was not confident enough in them
to take action. Instead, Respondent is now using the incident as an ex
post facto justification for its prohibited conduct. Wth respect to
Ruiz' failure toreturn to work, this was admttedl y of far |ess
i nportance to Respondent and, as noted above, the evidence fails to

establ i sh an
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I nfl exi bl e rul e whereby enpl oyees are di scharged, or not rehired even if
they give a valid explanation for the failure to contact Respondent. The
failure of Respondent to cite this rules violation as a ground for the
refusal to rehire Ruiz, prior to the hearing, and CGceguera' s and Sal vador
Garcia' s failure to make such an assertion in their testinony al so
denonstrates it was not a proxi mate cause for the adverse action.

Turning to Mirgilio Garcia, ceguera' s contention, that he
was not rehired because he did not seek enpl oynent at an appropriate tine
is clearly a shamsince, contrary to (Gceguera' s testinony, Garcia sought
enpl oynent on several occasions after January 12, 1993 and, at her
direction, also tel ephoned seeking work. Brock's admssion to Garcia,
that he was not hired because of his association wth Hrrera and Rui z,
further belies Ceguera' s testinony.

Said admssion further discredits Respondent's assertion,
that Garcia was not offered enpl oynent until February 1993, because he was
not hired until February 1992. As noted above, Respondent produced no
evi dence show ng this to be normal policy, and enpl oyees wth no prior
history of enpl oyment wth Respondent were hired prior toits offer to
Gar ci a.

A 'so contradicting Respondent' s al |l egati ons
regarding Garcia are Brock's statenents to himin March 1993. As noted
above, if Garcia s 1992 hire date had been the reason for the delay in

of feri ng hi menpl oynent for the 1993 season,
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Brock woul d have told himthis, rather than citing Garcia s associ ation
wWth Herrera and Ruiz. In the absence of a credi bl e excul patory
expl anati on concerning Brock's March 1993 statenents, and in light of all
the other indicia of unlanful notive, it is concluded those statenents
constituted an admssion that Garcia was not rehired due to his
associ ation wth the protected activities of Herrera and Riiz, and not
nerel y because he was physically present wth one or both of themwhen he
sought work for the 1993 season.

Based on the foregoing, the credible evidence fails to show
Respondent woul d not have rehired Herrera, Riuiz and Garcia, in the
absence of their protected concerted activities, by January 21, 1993.%
Accordingly, Respondent violated 81153(a) of the Act by refusing to
rehire Herrera, Ruiz and Garcia for the 1993 season.

REMEDY
Havi ng found that Respondent viol ated 81153 (a) of the Act

by refusing to rehire Riben Herrera Sal gado, N canor

1Oﬁlthough Herrera and Rui z had several years of seniority, and
mght have been rehired wth the first group of enpl oyees, absent their
protected concerted activities, Respondent will be given the benefit of a
doubt concerning its hires prior to January 21. It is noted Herrera' s
decl aration indicates the work | evel was lowuntil that date. A though
Herrera, Ruiz and Garcia were not physically present at the packing shed
on January 21, this was primarily the result of Respondent's evasive and
unl awf ul conduct and, in any event, Respondent had no intention of hiring
themwhet her they were present or not. Snce Garcia was injured on
February 2, 1993, and was physically unable to work for the rest of the
season, his backpay wll termnate as of that date, provided he is
of fered work for 1994 season.
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Ruiz Mreno and Mrgilio Garcia Rodriguez because they engaged i n
protected concerted activities, | shall recoomend that it cease and desi st
therefromand take affirmative action designed to effectuate the policies
of the Act.

In fashioning the affirmative relief delineated in the
follow ng order, | have taken into account the entire record of these
proceedi ngs, the character of the violations found, the nature of
Respondent ' s operations, and the conditions among farmworkers and in the
agricultural industry at large, as set forth in Tex-Cal Land Managenent.

Inc. (1977) 3 ALRB Nb. 14.

Upon the basis of the entire record, the findings of fact
and concl usions of law and pursuant to section 1160.3 of the Act, |
her eby issue the fol | ow ng reconmended:

CROER

Pursuant to Labor (ode 81160.3, Respondent |nperial
Asparagus Farns, Inc., its officers, agents, labor contractors,
successors and assigns, shall:
1. Cease and desist from
(a) Refusing to rehire, or otherw se
discrimnating against, any agricultural enployee wth regard to hire or
tenure of enpl oynent, or any termor condition of enpl oynent because the
enpl oyee has engaged in concerted activity protected under 81152 of the
Act.
(b) Inany like or related nmanner interfering wth,
restraining or coercing any agricultural enployee in the exercise of the

rights guaranteed by section 1152 of the Act.
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2. Take the follow ng affirnati ve acti ons which are deened

necessary to effectuate the policies of the Act:
(a) dfer Ruben Herrera Sal gado, N canor Ruiz

Mreno and Mirgilio Garcia Rodriguez full reinstatenent to their forner,
or to substantially equival ent positions, as soon as the first such
posi tions becone available, wthout prejudice totheir seniority and
other rights and privileges of enploynent; and rei nburse themfor all
| osses in pay and other economc |osses they suffered as the result of
not being rehired, the anounts to be conputed i n accordance with the

Board's decision in EW Mrritt Farns (1988) 14 ALRB No. 5.

(b) Preserve and, upon request, nake available to the
Board and its agents, for examnation, photocopying and ot herw se
copying, all payroll and social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
period and the amounts of back pay and interest due under the terns of
this Qder.

(c) Won request of the Regional Drector or his
desi gnat ed Board agent, provide the Regional Drector wth the dates of
Respondent ' s next peak season. Shoul d Respondent's peak season have
begun at the tine the Regional Drector requests peak season dat es,
Respondent will informthe Regional DOrector of when the present peak
season began and when it is anticipated to end in addition to informng

the Regional Director of the anticipated dates of the next peak season.
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(d) Sgn the attached Notice to Agricul tural
Enpl oyees and, after its translation by a Board agent into all
appropriate | anguages, nake sufficient copies in each |anguage for the
purpose set forth in this Qder.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days of issuance of this order to al
agricultural enployees inits enploy fromSeptenber 1, 1992 to August 31,
1993.

(f) Post copies of the attached Notice in al
appropriate | anguages, for 60 days, in conspicuous places on its property,
the exact period(s) and pl aces(s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered, or renoved.

(g) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
all of its enpl oyees on conpany tine and property at tine(s) and pl aces
(s) to be "determned by the Regional Drector. Follow ng the readi ng,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees may have
concerning the Notice or their rights under the Act. The Regional Director
shal | determne the reasonable rate of conpensation to be paid by
Respondent to all piece-rate enpl oyees in order to conpensate themfor

tine lost at the reading and questi on-and-answer peri od.
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(h) Notify the Regional Drector in witing,
w thin 30 days of the issuance of this Oder, of the steps it has taken
to conply wthits terns, and nake further reports at the request of the

Regional Drector, until full conpliance is achieved.

Dated: Decenber 3, 1993

Qe Kol 08p-

Dougl as Gal | op
Admni strative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regi onal
Gfice of Agricultural Labor Relations Board by Ruben Herrera Sal gado,
the General Gounsel of the ALRB issued a conpl aint which alleged that we,
| nperial Asparagus Farns, Inc., had violated the law After a hearing at
which all parties had an opportunity to present evidence, the Board found
that we violated the | aw by refusing to rehire Riuben Herrera Sal gado,

N canor Ruiz Moreno and Mrgilio Garcia Rodriguez. The Board has told us
to pos'([]| and publish this notice. Ve wll do what the Board has ordered
us to do.

V¢ al so want you to know that the Agricultural Labor Relations Act is a
|l aw that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;

To form join, and hel p uni ons;

To vote in a secret ballot election to deci de whet her you want a

uni on to represent you;

To bargain with your enpl oyer about your wages and

wor ki ng condi tions through a union chosen by a majority of the

enpl oyees and certified by the Board,

5. To aC(I:t together wth other workers to hel p and protect one anot her, -
an

6. To decide not to do any of these things.

> wbhek

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do or stops you
fromdoing any of the things |isted above.

VEE WLL NOT refuse to hire or otherw se discrimnate agai nst any
agricul tural enpl oyee because he or she has acted together wth other
enpl oyees to protest the terns and conditions of enpl oynent.

VEE WLL reinstate Riuben Herrera Sal gado, N canor Ruiz Moreno and Mrgilio
Garcia Rodriguez to their forner positions, and we wll reinburse them
wth interest for any loss in pay or other economc | osses they suffered
because we refused to rehire them

DATED. | MPER AL ASPARAGS FARVB, | NC

FEpresenmt ative mire
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