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Gl l op issued the attached decision, in which he found that Casis Ranch
Managenent, Inc. (Casis or Respondent) owed . discrimnatee Vidal Lopez
$18,911. 00 i n backpay, |ess standard payroll deductions, plus interest
calcul ated i n accordance wth Board precedent. This conpliance natter is
based on the findings of the Agricultural Labor Rel ations Board (ALRB or
Board) in Gasis Ranch Managenent, Inc. (1992) 18 ALRB No. 11. |In that
case, which was affirned by the 4th Dstrict Gourt of Appeal in an

unpubl i shed deci sion, the Board found, inter alia, that Casis had

di scrimnated agai nst Lopez by refusing to assign himto irrigation work

after a two nonth period when he coul d not do



irrigation due to | ack of transporta.tion.l The Board found that the
record included sone evidence of irrigation assignnents that shoul d have
gone to Lopez and left for conpliance the issue of the exact anmount of
irrigation work unlawful ly wthheld. The figure arrived at by the ALJ
was based on a nethodol ogy different fromboth that reflected in the
General ounsel 's specification and that urged by Casis.

Gasis tinely filed exceptions to the ALJ's deci sion, alleging
that the amount of back pay ordered represents an undeserved w ndfall.
The General (ounsel filed a response supporting the nethodol ogy used by
the ALJ and urging that the Board adopt the ALJ's recommended deci sion
The Board has considered the record and the ALJ's decision in light of
the exceptions and briefs filed by the parties and affirns the ALJ's
findings of fact and conclusions of |aw except as noted herein.

However, as expl ai ned bel ow, the Board finds it necessary to renmand this
nmatter for further hearing in order to allow Gasis the opportunity to
present evidence to rebut the reasonabl eness of the backpay formla

adopted by the ALJ.

i1 e the irrigation work paid the sane hourly wage as the general
| abor work assigned to Lopez subsequent to the discrimnation, those who
are given irrigation assignnents nornally work nore hours, thus resulting
in higher pay. Hstorically, Lopez had been assigned a mxture of general
| abor work and irrigation work, and in the period prior to the
di acri mnation, he had a regular irrigation assignnent at a ranch call ed
I ndi o- 80.
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THE SPEQ F CATI ON

The General Qounsel's specification reflects a back pay period
begi nning July 3, 1990, the date on whi ch Lopez was once agai n avail abl e
for irrigation duties,2 and continuing as of the tine of hearing, since
Lopez has not been reinstated as a regular irrigator. The anount of the
specification, which is calculated through May 1994 and i ncl udes
interest, is $13, 200. 56.

The specification is based on a conparison, on a daily basis,
of hours worked by irrigators wth the hours worked by Lopez on the sane
day. The irrigator working the nost hours was identified and Lopez was
credited wth any hours in excess of those worked by Lopez hinself.

Wiere tinesheets reflected that Lopez did not work on a particul ar day,
but no reason was noted for the absence, he was credited wth the nost
hours worked by an irrigator on that day. General (ounsel's approach was
based on the theory that, due to Lopez' seniority, he woul d have been

gi ven the assignnents providing the nost hours. The General Gounsel
included in his calculations all irrigation work, whether flood or drinp,

even though Lopez had previously perforned only

2Lopez had perfornmed a mxture of general |abor and irrigation

duties until My 1990, when his car broke down. The |ack of
transportation limted himto general |abor duties until his car was
repaired in early July 1990. However, Casis failed to assign hi many
regular irrigation duties thereafter. In fact, Lopez was not assigned
any irrigation work until Septenber 1992. Further, it is clear fromthe
record herein that Lopez was assigned irrigation work only when no one
el se was available and, in contrast to the period before the
discrimnation, essentially becane a five day a week, 40 hour enpl oyee.
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fl ood irrigation.3 The General (ounsel assuned that irrigation work was

denoted by "ri ego, drip," "sprinkler," "irrigation," or
4

“irrigator."

agua,

Before the ALJ, Gasis disputed the accuracy of the
specification for nunerous reasons. Principally, Qasis argued that the
Board's liability decision and the court's affirmance thereof establishes
only that Lopez was unlaw ul |y denied work in Septenber 1990 at Q ockett
Ranch, whi ch anounts to $99.00 in back pay, plus interest. Moreover,
Gasis insisted that the General Gounsel had the burden of independently
establ i shing that each subsequent failure to assign irrigation work was
discrimnatory, and that such burden was not net because the record
showed that irrigation assignnents were based on | egitinmate busi ness
consi derations, including Lopez' inability to performdrip irrigation and
the Indi o-80 ranch owner's request that Lopez not be the irrigator.

THE ALJ'S DEOS N

The ALJ first rejected the basic premse underlying the
net hodol ogy urged by CGasis. Specifically, he concluded that it was not

the General Qounsel's burden to establish that each

3Over the years, (asis has converted nany of the ranches it manages
fromflood to dripirrigation. A the tine of hearing, only Indio-80,
Mers, MIlage Date, and Loma Fuerte were still flood irrigated.

4 . . .
Sone of these assunptions were ill-founded, as testinony from
Gasi s' ranch nanager Dennis Maroney reveal ed that "agua" neant that there
was no work due to rain, "drip" referred to Dripping Springs Ranch, and
that "sprinkler"” referred only to drip (or mni-sprinkler) irrigation.
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irrigation assignnent was denied for discrimnatory reasons. Rather, it
was Respondent' s burden to show substantial, legitinate reasons for not
reinstating Lopez, in this case, assigning himto do irrigation in the
sanme nmanner as prior to the discrimnation. Mreover, the ALJ observed
that uncertainties in establishing anounts owed i n conpliance are
resol ved agai nst the party whose unl awful conduct created the
uncertainty. (citing Mario Saikhon, Inc. (1982) 8 ALRB No. 88.)

Next, the ALJ concl uded that the backpay period began on July
3, 1990, the date on which Maroney tol d Lopez that there woul d be no nore
irrigation work for himand that he should go ask his friend Ventura (the
uni on representative) for work. Mreover, since the record shows that
Lopez was rarely assigned irrigation work thereafter, the ALJ found that
the backpay period was continuing at the tine of hearing.5 The ALJ
expl ained that the Board's finding wth regard to irrigation work deni ed
Lopez in Septenber of 1990 was sinply to show that discrimnation had
occurred and the exact anmount of irrigation work unl awful |y deni ed was
expressly left to be resolved in a conpliance proceedi ng.

The ALJ concl uded that the General Counsel's

net hodol ogy was deficient in that it was based on various

>As not ed above, the record indicates that Lopez was essentially
converted to a 40 hour a week enpl oyee and was assigned irrigation work
only when no one el se was avail able. The ALJ's finding that the backpay
period is continuing necessarily rejects Respondent’'s assertion that
Lopez is owed only for irrigation work avail able at rockett Ranch in
Sept enber  1990.
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assunptions that were not supported by the record. Specifically, the ALJ
found that the General (ounsel erred in assumng that Lopez woul d have
been assigned the nost irrigation hours each day due to seniority, since
the record did not support a finding that such assignnents were based on
seni ority.6 In addition, the ALJ concluded that drip irrigation work
shoul d not have been included in the cal cul ations, since Lopez had not
done drip prior to the discrimnation and the Respondent had no
obligation to train him’

Havi ng rejected both the General (ounsel's and the
Respondent ' s net hodol ogi es, the ALJ concl uded that the nost appropriate
backpay formula i s one based on Lopez' earnings for 1989, the last full
year prior to the discrimnati on.8 Underlying this approach was the ALJ's
finding that the assignnent of additional general |abor duties was the
appropriate way for Respondent to have satisfied its obligation to

rei nstate

6Based on this finding, the ALJ held that Respondent was under no
obligation to displace irrigators fromany regul ar assi gnnents they had
prior to the discrimnation agai nst Lopez.

7Dri pirrigators are required to travel quickly between | ocations
on two or. three-wheel ed notorcycl es and to program conput ers t hat
control the punps and ot her equi pnent. Maroney clai ned that Lopez was not
gualified to performdrip irrigation because, in 1985 or 1986, Mroney
had w t nessed Lopez trying unsuccessfully to operate and control a three-
wheel ed not orcycl e. Lopez deni ed ever having the opportunity to ride such
a vehicle. The ALJ did not find it necessary to resolve this dispute in
testi nony.

8The ALJ observed that Lopez' earnings for the first quarter of
1990 were simlar to his earnings in 1989 and, for sinplicity, used the
cal endar year 1989 rather than portions of both years as the benchnark
for gross backpay.
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Lopez to a substantially equival ent position, since Lopez' forner Indio-
80 assi gnnent had been lawful |y given to Mguel Yepis. 9Ther efore, the ALJ
concl uded that Respondent shoul d have gi ven Lopez additional general

| abor work even if irrigation work was not avail abl e. 10

The ALJ thus used 1989 quarterly wages, adjusted for wage
i ncreases, to cal cul ate gross backpay since July 1990, and subtracted
Lopez' actual earnings to conpute net backpay. Based on Respondent's
failure to prove that additional general |abor work was not avail abl e,
the ALJ found that no adjustnents shoul d be nade for availability of
wor K.

The ALJ nade additional findings wth regard to parti cul ar
irrigation assignments, in the event that his nethodol ogy summari zed
above was not accepted. Wth regard to Indio-80, the ALJ found that
Respondent failed to showany legitinate or substantial basis for not
usi ng Lopez as the backup irrigator to Yepis and for not giving Lopez the

assi gnment on a regul ar basis when Yepi s was renoved fromthe assi gnnent

in July

9The Board credited testinony in the underlying case that the owner
of Indio-80 requested that Yepis, Lopez' replacenment, remain as the
irrigator, and the Board found that 1t was not discrimnatory to not
di spl ace Yepis once Lopez was ready to return to irrigation duties.

10The ALJ noted that he could not conclude with certainty that,
absent discrimnation, Respondent woul d have given Lopez other duties to
nake up for irrigation hours lost due to his replacenent at Indio-80 or
that additional general |abor hours woul d have been available. However,
he observed that the uncertainty was created by Respondent’'s refusal to
assign regular irrigation duties to Lopez after July 1990 and t hat
Respondent failed to showthe unavai lability of additional duties.
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1991. This finding was based on the ALJ's discrediting of testinony from
Maroney that the owner of Indio-80 requested that Lopez not be assi gned
there. Wile bound by the Board' s earlier finding that it was not
discrimnatory to |l eave Yepis in the position when Lopez was ready to
return to irrigati on work because the ranch owner had requested Yepis,
the ALJ found that no basis was shown for favoring any other irrigator
over Lopez. The ALJ al so observed that there were enough irrigation hours
available at Indio-80 to fully reinstate Lopez to the position he was in
prior to the discrimnation.

Next, the ALJ determned that Lopez shoul d have been given the
opportunity to performflood irrigation at Mers ranch, once the regul ar
irrigator at Mers, Juan Resendiz, was reassigned i n June 1992. ™ The AL
al so found that Lopez coul d have been assigned to do flood irrigation at
Loma Fuerte, when that ranch was added in md-1992. The ALJ concl uded
that Respondent failed to carry its burden to expl ain why Lopez was not
entitled to these assignnents, rejecting Respondent's general assertion
that it was nore convenient to have irrigators who could do drip
irrigation on nearby ranches also do the irrigation at Mers and Loma

Fuert e.

FIETTETTEETErn
FEEEEEEEErrrrrrr

11By inplication, the ALJ al so held that Lopez shoul d have been
assi gned as the backup to Resendi z prior to June 1992. This would al so
be true of backup irrigation at Village Date, which was regul arly
perforned by Jesus Sal azar, a foreman who |ives at that ranch.
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D SOSS AN

In anal yzing a conpliance matter such as this, it is inportant
to renmenber that the cal cul ation of backpay is by definition an estinate
and absol ute precision is not required nor expected. As the ALJ pointed
out, the Board has broad discretion in choosi hg an appropriate backpay
fornula and it need only be a reasonabl e neans of estinating the amount
necessary to nmake the discrimnatee whole. (QP. Mirphy Produce Qo.,
Inc. (1982) 8 ALRB No. 54.) Further, uncertainties wll be resol ved
agai nst the wongdoer, whose unl awful conduct created the uncertainties.
(Hgh and Mghty Farns (1982) 8 ALRB No. 100.)

As it was before the ALJ, Respondent's central

contention inits exceptions is that it owes Lopez only for work denied
himat Qockett Ranch in Septenber 1990. This is based on the view that
this was the only work that the Board found was deni ed Lopez and the
General Gounsel failed to neet its burden to denonstrate that any ot her
failures to assign Lopez irrigation work were discrimnatorily
mot i vat ed. =2 Respondent cites no apposite authority to support this
unusual theory.

As the ALJ properly pointed out, the Board found t hat
Respondent unlawful ly refused to assign irrigation work to Lopez after

July 3, 1990. The Board's order requires Respondent to

12Fiespondent further asserts that the General Gounsel was precl uded
fromeven asserting any unlawful denials of irrigation work until after
the date of the underlying liability hearing. This is based on the theory
that the liability decision stands as the | aw of the case and that the
only unlawful denial found was in Septenber 1990.
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reinstate Lopez to his forner position as anirrigator. In the
circunstances of this case, that neans that Respondent nust assign
irrigation work to Lopez in the sane nanner as it did prior to the
discrimnation. The record unequivocal |y establishes that Respondent
has failed to do so. As noted above, Lopez has gone fromhaving regul ar
irrigation assignments prior to the discrimnation to becomng the
irrigator of last resort thereafter. As the ALJ cogently expl ai ned,
Respondent has failed to justify this radical change in status.

As part of its burden of establishing a prina faci e case of
discrimnation in the liability proceeding, the General Gounsel showed
that there was irrigation work avail abl e that coul d have been assigned to
Lopez. The evidence as to Qockett Ranch in Septenber 1990 sati sfied
that el enent of the case, and the Board expressly held that the issue of
whet her other irrigation work was avail abl e was a matter appropriate for
conpl i ance. By nce, in this case, the assignnent of irrigation work
represents reinstatenent of a discrimnatee to the position he held prior
to the discrimnation, it was Respondent's burden to show | egitinate

reasons why he was not reinstated. (See,

1?’Fiespondent' s claimthat the Gourt of Appeal, in its unpublished
order summarily denying Respondent's petition for review, found that only
the denial of the Gockett Ranch work was conpensabl e i s whol 'y w t hout
nerit. In affirmng the Board's finding of a violation, the Gourt sinply
agreed with the Board that the record reflected the availability of
irrigation work to which Lopez coul d have been assigned. There is no
indication in the Gourt's order that it in any way disagreed with the
Board' s holding that the determnati on of how nuch irrigati on work was
avai l abl e was a matter appropriate for a conpliance proceedi ng.

20 ALRB No. 19 - 10-



e.g., Mario Saikhon, Inc., supra, 8 ALRB Nb. 88; Joyce Vestern Corp. and
Mam Springs Properties, Inc., et al. (1987) 286 NLRB 592, 600 [ 130 LRRM
1024].) Again, in the context of this case, that neans that Respondent
had the burden to show why Lopez was not given irrigation assi gnnents
that he was qualified to performin the sane nanner as he was prior to
the discrimnation.

Next, Respondent argues that, if it indeed has the burden to
show | egi tinate reasons why Lopez was not assigned nore than sporadic
irrigation work after the discrimnation, it net that burden. However,
the ALJ's rejection of Respondent's proffered justifications is soundly
based and is affirned.

Though Respondent insists that Indio-80 was not available to
Lopez because the ranch owner did not want himto irrigate, the ALJ
properly discredited Maroney's testinony that the ranch owner told him
sonetine in the sumer of 1990 that he did not want Lopez doi ng the
irrigating because Yepis worked faster and thus used |l ess water. Frst,
It should be noted that the Board credited Maroney's testinony in the
under | yi ng case that the ranch owner sent a letter requesting that Yepis
dotheirrigation at Indio-80. In the present proceeding, the letter,
which is dated My 10, 1990, is in evidence. However, as the ALJ pointed
out, Respondent's records do not show Yepis irrigating at |Indio-80 until
May 14, 1990. This, coupled wth the fact that in the underlying
proceedi ng Maroney did not nention any conversation wth the ranch owner
and the ranch owner was never called to testify, led the ALJ to properly

di scredit Maroney on
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this point. Therefore, the ALJ properly concluded that, though bound by
the Board' s earlier finding that Respondent did not have to displ ace
Yepis at Indio-80, there was no legitinate justification established for
failing to assign Lopez to Indio-80 as the backup to Yepis or for
failing to give the assignnent to Lopez once Yepi s was reassigned in
1991.

Wth regard to Ml lage Date, Respondent asserts that Lopez
was properly deni ed assignnent there because, as the ALJ found, it was
not necessary to displ ace Jesus Sal azar, who has had that assignnment for
over ten years. However, the record shows that others sonetines
irrigated at M|l age Date and Respondent does not expl ai n why Lopez
coul d not have been gi ven such backup assi gnnents.

Wth regard to Mers and Lona Fuerte, Respondent asserts that
operational efficiency justifies assigning Jesus Macias to that work
because he al so does drip irrigation on nearby ranches. The ALJ
reasonabl y concl uded that Respondent's general assertions of conveni ence
and unspecified financial savings do not constitute substanti al
justifications for denying those assignnents to Lopez.* The ALJ did find
that Respondent did not have to di spl ace Juan Resendi z, the regul ar
irrigator at Mers, until June 21, 1992. |In any event, Respondent has

not

14The Board does affirmthe ALJ's determnation that Respondent had
no duty to train and then assign Lopez to do drip irrigation, which he
had not perforned prior to the discrimnation. Therefore, the backpay
formul a shoul d account only for available flood irrigati on work.
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expl ai ned why Lopez coul d not have at | east been used as the backup
at Mers and Lona Fuerte.

In addition, Respondent asserts that Lopez was not given
regular irrigation assignnents because it wanted to mnimze its
liability for enpl oyees operating their own vehicles on public hi ghways
during work hours. However, this assertion does not hold up to scrutiny,
since Respondent did not establish that no other enpl oyees drive their
own vehicles fromranch to ranch, or explain why this was not a
consi deration prior to the discrimnati on when Lopez had regul ar
irrigation assignnments.

Wi | e Respondent supports the ALJ's rejection of the General
Qounsel ''s proffered nmethodol ogy, it clains that the ALJ's alternative
formul a violates due process principles and creates a wndfall for Lopez.
Respondent clains that it had no notice that it had to defend based on an
anal ysis of Lopez' 1989 wages, or that it had to showthe unavailability
of additional general |abor hours. For exanple, Respondent asserts that
Lopez' 1989 wages are not representative because, as di scussed above, he
was lawfully not assigned regular irrigation hours in later years and
because al | enpl oyees' earnings declined after 1989. S nce the
specification as well as the Board' s order are based on a denial of
irrigation hours, Respondent asserts that it was only on notice that it
had to explain why Lopez was not assigned nore irrigation hours.

Theref ore, Respondent clains, the ALJ's use of prior earnings and his
findings that Respondent failed to showthat such use was not appropriate

viol ated principles of due
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process. This, states Respondent, also is inconsistent wth Board | aw
whi ch hol ds that the burden to show mtigation does not shift to the
enpl oyer until after a reasonabl e backpay net hodol ogy i s adopt ed.

In essence, therefore, Respondent argues that it had no
notice of or opportunity to defend agai nst the net hodol ogy adopted by the
ALJ. V¢ believe that this claimhas nerit. The ALJ's use of a formil a
based on Lopez' 1989 wages was not unreasonable on its face given the
flaws in the General Gounsel's nethodol ogy and the state of the record in
regard to irrigation assignments. Mreover, it is reasonable to use a
prior earnings formul a unl ess changes in circunstances nake such a
projection unrealistic. Neverthel ess, we agree wth Respondent that it
was given insufficient notice and opportunity to offer evidence in
opposition to the use of such a formula. Therefore, as explai ned bel ow
we Wil renmand this natter for further hearing to all ow Respondent to
of fer evidence to rebut the reasonabl eness of the backpay fornul a adopt ed
by the ALJ.

V¢ al so agree wth Respondent that, since the discrimnation
agai nst Lopez invol ved only the assignnent of irrigation work, it had no
duty to provide additional general |abor hours when irrigation
assi gnnents were not available. The renedy ordered in this case was the
provision of irrigation assignnents for which Lopez was qualified in
accordance with the pattern of assignnent prior to the discrimnation.
Particularly inlight of the Board s earlier finding that Yepis did not

have
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to be displaced to acconmodate Lopez, it is clear that for the period
fromJuly 1990 to July 1991 there woul d have been I ess irrigation work
avai l abl e to Lopez even in the absence of the discrimnation. 15 For this
period at |east, backpay based upon 1989 earnings mght represent a
windfall.
CROER

I n accordance w th the discussion above, this matter is
REVANDED for further hearing to all ow Respondent to attenpt to rebut the
reasonabl eness of the backpay formul a adopted by the ALJ in his decision
of August 23, 1994. Specifically, Respondent shall have the opportunity
to present evidence on the appropriateness of the use of Lopez' 1989
earnings as the basis for cal cul ati ng backpay. As part of this inquiry,
the parties nmay address the question of whether those individual s who
were given the Indio-80 irrigation assignnent on a regul ar basis after
July 1991, principally Marcial |banez and Ranon de |a Torre, nay be
consi dered conpar abl e enpl oyees. The hearing on renand shal |l be confi ned

to the issues set forth inthis Oder. The findings of fact and

concl usions of |aw which the Board has nade in this

|5DJe_ toits relative size as conpared to the other ranches which
are flood irrigated, Indio-80 represents a substantial anount of the
available flood irrigation work.

16Backpay for the period fromJuly 1990 to July 1991 coul d i nstead
be based on an analysis of the availability of flood irrigation work at
other ranches, as well as irrigation work at Indio-80 on days when
soneone ot her than Yepis perforned the work.
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decision, including those of the ALJ which have been affirmed, shall
not be relitigated. DATED: Decenber 20, 1994

BRUCE J. JANA AN Chai rnan

| VONNE RAMOS R GHARDSON,  Menber

LINDA A FR &K Menber
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Backgr ound

h August 23, 1994, Administrative Law Judge (ALJ) Douglas Gal | op i ssued
a decision in which he found that Gasis Ranch Managenent, Inc. (QCasis)
owed di scrimnatee Mdal Lopez $18,911.00 in backpay, |ess standard
payrol | deductions, plus interest cal cul ated i n accordance wth Board
precedent. This conpliance natter is based on the findings of the
Agricultural Labor Relations Board (Board) in Casis Ranch Managenent,
Inc. (1992) 18 ALRB No. 11. In that case, which was affirned by the 4th
Ostrict Gourt of Appeal in an unpublished decision, the Board found,
inter alia, that Qasis had discri mnated agai nst Lopez by refusing to
assign himto irrigation work after a two nonth period when he coul d not
doirrigation due to lack of transportation. The Board found that the
record 1 ncluded sone evidence of irrigation assignnents that shoul d have
gone to Lopez and left for conpliance the issue of the exact anount of
irrigation work unlawful ly wthheld. The figure arrived at by the ALJ
was based on Lopez' 1989 earnings, which is a nmethodol ogy different than
both that reflected in the General (ounsel's specification and that urged
by Casis. Qasis tinely filed exceptions to the ALJ's decision, alleging
that the anount of back pay ordered represents an undeserved w ndfall.
The General (ounsel filed a response supporting the nethodol ogy used by
the ALJ and urging that the Board adopt the ALJ's recommended deci si on.

Boar d Deci si on

The Board first affirned the ALJ's rejection of Gasis' claimthat the
General ounsel had the burden of proving that each denial of an
irrigation assignnent was discrimnatorily notivated. Instead, the Board
found that, given Gasis' obligation to assignirrigation work to Lopez in
the same nanner as it had prior to the adjudicated discrimnation, basis
had the burden to show



legiti mate reasons why Lopez was not given available irrigation
assignments. The Board found that the record unequi vocal |y showed t hat
(asis had failed to reinstate Lopez as ordered in the Board's earlier
decision. The Board affirned the ALJ's rejection of Qasis' preferred
rationale for failing to assignirrigation work to Lopez, though both the
ALJ and the Board found that Casis did not have to replace irrigators who
had regul ar assignnents prior to the discrimnation, nor train Lopez to
dodripirrigation.

Wiile the Board found that the ALJ's use of Lopez' 1989 earnings as the
basi s for cal cul ati ng backpay was not unreasonable on its face, it agreed
that CGasis did not have an adequate opportunity to attenpt to rebut the
reasonabl eness of the ALJ's nethodol ogy. The Board al so agreed wth Qasis
that it had no duty to provide additional general |abor hours when
irrigation assignnents were not available. Therefore, the Board renanded
the case to allow asis the opportunity to present evidence to rebut the
reasonabl eness of the backpay formul a adopted by the ALJ.

* % *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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DOUAS GALLCP. This case was heard by nme on June 9, 1994, in
Misalia, Glifornia

It is based on a decision and order of the Agricultural Labor
Rel ations Board (hereinafter ALRB or Board) in Case No. 18 ALRB No. 11,
whi ch i ssued on Novenber 16, 1992. The Board found, inter alia, that
(asi s Ranch Managenent, Inc., (hereinafter Respondent) viol ated sections
1153(a) and (c) of the Agricultural Labor Relations Act (hereinafter
Act) by refusing to assignirrigation work to Vidal Lopez. The decision
and order found, however, that Lopez was not unlawfully denied
reinstatenent to his position as an irrigator at the Indio 80 worksite
on July 3, 1990. The Board ordered Respondent to:

a. Ofer Midal Lopez imediate and full
reinstatenent to his forner position of

enpl oynment as an irrigator, or if his position no
| onger exists, to a substantially equival ent
position wthout prejudice to his seniority and
other rights and privileges of enpl oynent.

b. Mke whole Vidal Lopez for all wage | osses or
ot her economc | osses he has suffered as a result
of Respondent's unlawful refusal to assign him
irrigation work. Loss of pay is to be determned
I n accordance wth established Board precedents.
The award shal |l reflect any wage i ncrease,

I ncrease in hours, or bonus given by Respondent
since the unl awful suspension and di scharge. The
award al so shall include interest to be
determned in the manner set forth in EW
Merritt Farns (1988) 14 ALRB No. 5.

Thereafter, Respondent petitioned the California Court of Appeal,
Fourth Appellate Dstrict, for a wit of reviewof the Board s Deci sion
and Qder, which was denied on July 22, 1993, in
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Case No. H012007. The Qourt stated, inter alia. "... there was sone
testinoni al evidence introduced show ng that there was sone irrigation
work available in Septenber 1990, to whi ch enpl oyee M dal Lopez shoul d
have been assi gned. "

General ounsel and Respondent were unable to arrive at a nutual |y
agreeabl e backpay figure for Lopez, and consequently, a backpay
speci fication issued, which was subsequent|y anended. Respondent has
answered the specification, disputing the backpay period, nethodol ogy
enpl oyed for determni ng backpay and the anount of backpay due. Uoon
the entire record, including ny observations of the wtnesses, and after
careful consideration of the briefs filed by the parties, | nake the

follow ng findings of fact and concl usi ons of |aw

FINDNGS GF FACT

In the underlying unfair |abor practice case, it was found that
Lopez had been performng general labor and irrigation work until MNay
1990, when his vehicle nal functioned, |eaving himunable to perform
irrigation duties. Lopez continued performng general |aborer duties,
and on July 3, 1990, inforned Respondent his vehicle had been repaired,
and he was ready to resune irrigating. Inthe interim Lopez had been
repl aced for his irrigating duties at the Indio 80 jobsite by another
enpl oyee, and the | andowner expressed a preference that this enpl oyee be
retai ned. Respondent inforned Lopez there was no nore irrigati on work
for him but in Septenber 1990, he observed a new enpl oyee irrigating at
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different ranch. As noted above, the refusal to reinstate Lopez to the
Indio 80 | ocation was found nondi scrimnatory, but the failure to assign
himto the Septenber irrigation work was hel d unl awf ul .

At this hearing, copies of records were introduced to show the
hours, job duties and work | ocati ons of Respondent's enpl oyees.
WUnfortunately, many of these records are illegible, or partially so,
have portions cut off, and use abbrevi ati ons which were only partly
expl ai ned by the wtnesses. Furthernore, while sone of the records
i dentify enpl oyee job assignnents and work | ocations, rmany do not.

G ven the condition of the underlying payroll records, at |east sone of
the sutmaries and statistical contentions of both parties are
necessarily suspect.

It is undisputed that irrespective of job titles, none of
Respondent ' s enpl oyees sol ely performirrigation duties, although sone
prinmarily performthis function. The tinesheets further reveal that
enpl oyees who primarily work as irrigators nay be changed to ot her
duties for extended periods of tine, or pernanently. 1 Respondent
contends that seniority is a mnor factor in determning who is assigned
irrigation duties; rather, skills and economc feasibility are the
prinary factors. At the prior hearing, however, the testinony indicated
Respondent uses seniority in selection for |ayoffs. General Gounsel
contends that seniority is the governing factor in irrigation

assi gnnents, as

1Fiespondent' s records, for exanpl e, show that enpl oyees Juan
Resendi z and Mguel Yepis regularly perforned irrigation duties, but
were then reassi gned.



denonstrat ed by Respondent’'s use of a seniority list, and the
irrigation assignments prior to May 1990.

The parties agree that irrespective of job title, enployees
recei ve the sane hourly rate whether irrigating or performng general
| abor duties. The exceptions to this are harvesting and packi ng*,
which are partially or whol |y paid on a pi ecework basis. The records
show that Lopez has only rarely been assigned such duties. It is
undi sput ed that Respondent has granted wage i ncreases since July 1990,
and that any backpay due to Lopez shoul d be paid at the applicabl e wage
rate. There is also no dispute that Lopez has continued to be a
permanent and full tine enpl oyee of Respondent since July 1990, and that
hi s earni ngs shoul d be deducted fromthe gross backpay.

Respondent uses two forns of irrigation, flood and drip. Drip
irrigation is preferred, because it saves water. Prior to 1991, an
unspeci fied nunber of Respondent's approxinately 20 clients were
serviced by flood irrigation. Respondent engaged in a conversion
proj ect, and according to Dennis Maroney, Respondent's General Manager,
all had been converted to drip irrigation by early January 1991, except
Indio 80, Mers and Village Date. About two years prior to this
heari ng, Respondent began irrigating for another client utilizing flood
irrigation, the Lona Fuerte ranch.

Lopez has only perforned flood irrigation work. Dripirrigation

requires the programmng of conputers to control the



wat er row2 and the use of three-wheeled all terrain vehicles to
rapidly travel fromcontrol to control. Al of Respondent's current
irrigators, except Lopez, know how to operate the conputers and ride the
three-wheel ers. Maroney clains that several years ago, Lopez attenpted
to drive a three-wheel er and was unabl e to do so, while Lopez denies the
I nci dent took pl ace. 3 Lopez possesses a standard driver's |license, and
there is no evidence that a special license is required to operate the
three-wheel ers. There is al so no evidence that Respondent ever
attenpted to train Lopez on the operation of the sprinklers, or to drive
the all-terrai n vehicles.

Maroney estinated that between 1986 and 1989, Lopez spent about
one-hal f of his working hours performng irrigation work. Respondent's
records show that in 1989, Lopez was paid for at |east 2,731 regul ar,
overtine and holiday hours, plus sone pi ecework pay, averagi ng about
53.5 hours per week over a 51-week period endi ng Decenber 24. |n 1989,
Lopez earned at |east $13,073.00." In 1989, about 1,400 of Lopez' hours

pai d were

2Maroney testified that irrigators are required to programthe
conputers, while Lopez testified the forenen performthis function.
Wi | e forenen probabl y-al so set sone sprinklers, Maroney's testinony is
credited, since it appears Lopez' observations of the drip irrigation
operations are limted, and it is unlikely that the forenen coul d be
pI ySi ;:al ly able to adjust all of the sprinklers for Respondent's nany
clients.

3For the purposes of this Decision, it IS unnecessary to
resol ve the conflict in testinony.

“The hours vorked are based on General Counsel's Exhi bit 13, except
for the periods, January 1 through January 8 and Decenber 11 through
Decenber 24, 1989, which are not covered. For those periods, the
under | yi ng tinesheets in Respondent’'s Exhibit 1
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designated as for irrigation work. There is no evidence that the hours
wor ked by Lopez in 1989 were unusual |y high conpared to prior years.

For the period January 1 through March 25, 1990, Lopez was paid for
580.5 regular and holiday hours, averagi ng about 48.4 hours per week. It
appears, however, that this includes nost of the period in which
Respondent ' s enpl oyees typical ly work the fewest hours. ° d the hours
paidin early 1990, 306.5 were designated as for irrigation work. Wile
it is clear that nuch of Lopez' irrigation work immediately prior to the
May 1990 breakdown of his vehicle took place at Indio 80, Respondent's
records for 1989 are not detailed enough to determne wth any degree of
certainty hownuch irrigation work he perforned at other |ocations,
before bei ng assigned there. Prior to May 1990, Lopez regul arly worked
six days per week. H's Saturday hours were spent performng both
irrigation and non-irrigation duties.

In 1990, Lopez' gross pay was $7,745.00; in 1991, $8, 983. 00;

were used, counting New Year's holiday and pi ecework at eight hours per
dag. It appears Lopez did not work during the period January 23 through
February 5, 1989, based on Respondent's Exhibit 1. S nce Respondent's
Exhibit 1 does not cover the last week in 1989, and there was no
testinmony concerning this period, it wll not be assuned that Lopez did
not work that week; instead, it wll be discarded fromthe cal cul ati ons.
It is unclear whether Lopez was paid for work perforned in 1989, after
Decenber 10, in 1989 or 1990. The $13,073.00 figure is fromthe paystub
for the payrol | period endi ng Decenber 10, 19809.

The hours for 1990 cone from General Counsel's Exhibit 14. In
1989, Lopez was paid for about 544 hours during the sane 12 weeks.
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in 1992, $10,415.00; and in 1993, $10, 570. 6 The reduction in pay from
1989 is even nore striking, because Respondent inpl emented significant
wage increases during this period. A na or reason Lopez' wages declined
IS because., upon his return on July 3, 1990, Lopez rarely worked nore
than five days per week. The renai nder of the difference | argely

resul ted fromeight-hour work assignnents, where Lopez had frequently
worked nine- and ten-hour days in the past. Wiile the nunber of

| ocations where flood irrigation is used may have declined since 1989,
Respondent now nanages nore acres of |and, presunmably creating nore non-
irrigation work.

Gontrary to Respondent's contention, Lopez was not sol el y repl aced
by Mguel Yepis at Indio 80 after Lopez' vehicle nal functioned. Rather,
another irrigator, Joe Garciairrigated at that |ocation during the
period My 22 through the week endi ng June 24, 1990." |ndeed, the
sincerity of the letter fromthe ower of Indio 80, requesting Yepis as
the irrigator is highly suspect, since it is dated May 10,' 1990, and
Respondent ' s records do not show Yepis performng irrigation work there
until May 14. Lopez irrigated at that |ocation until My 7, and it
appears anot her enpl oyee, Hermnio Becerril, may have irrigated there
the remai nder of that week. It is also difficult to understand how, as

Maroney contends, the owner woul d have known Yepi s was usi ng

6Thes,e figures cone fromRespondent's Exhibit 5.

7Many of Respondent's records for this period are illegible, and
it is inpossible to determne whether Yepis worked el sewhere at the
tine.



| ess water than Lopez by May 10, even if Yepis didirrigate at Indio
80 on May 8, 9 and 10, 1990.

The records further reflect that Lorenzo Gal | ego, an enpl oyee
hired after July 3, 1990, perforned irrigation work for five days at
Indio 80 during the week ending Qctober 28, 1990, during which tine,
Yepi s perforned other duties at different locations. During the week
ending Aoril 21, 1991, two enpl oyees hired after July 3, 1990 (Juan Jose
Estrada and Jose Cchoa) irrigated a total of five days at Indio 80, while
Yepi s perfornmed other work at different | ocations.

For reasons not explained at the hearing, Yepis was renoved from
his irrigating duties on July 10, 1991, although he continued to perform
other job duties for Respondent until at |east Septenber 28, 1991, after
whi ch date he was deported and lost his job. FromJuly 10 until about
Novenber 4, 1991, the irrigation work at Indio 80 was performed by
several enpl oyees, all of whomappear to have been hired after July 3,
1990, except for Garcia, who irrigated a few hours there. Respondent's
Exhibit 3 shows that between July 3, 1990 and April 24, 1994 about 5, 900
hours of irrigation work have been perforned at Indio 80, of which about
3,500 took place after July 10, 1991.

Wth respect to Garcia, he died about 18 nonths prior to the
hearing. Maroney testified that there are no current enpl oyees who coul d
be consi dered conparabl e to Lopez, because he is the only one who can
performflood, but not dripirrigation. Mroney clains Garcia was a

conpar abl e enpl oyee, but this is questionabl e,
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because Maroney al so testified that Garcia was not bei ng assi gned
irrigation work prior to his death because of his age.

In Novenber 1991, it appears that Juan Resendiz, an experienced
irrigator, but hired after Lopez,8 assuned the irrigating duties at
Indio 80, along wth other ranches at which he regularly perforned such
duties. FromDecenber 1991 to July 1992, an enpl oyee hired after July
3, 1990, Marcial A banez, was the prinary irrigator at Indio 80. He was
repl aced by Juan Ramon de | a Torre,9 who has been the prinary irrigator
there since July 1992. Respondent lists his hire date as January 10,
1987. De la Torre, along with other duties, apparently had previously
been the regular irrigator at the Gockett and Jensen | ocati ons. 10

Respondent' s records show that the first date Lopez perforned any
irrigation work after July 3, 1990 was on Septenber 24, 1992. There was
no testinony on this issue. Sgnificantly, this was also the first week
since prior to July 3, 1990, where Lopez worked nore than 40 hours in
any week. The undersigned has been able to identify a total of 237
hours of irrigation work assigned to Lopez, of which 119 hours were at
Indio 80, scattered over the period Septenber. 24, 1992 through the week
ending June 6, 1993, and no irrigation work for the renai nder of 1993.

No records were

8Lopez' hire date is listed as July 15, 1985.

9There are references in the ti mesheets to "Juan", "Juan R" and
"Ranon" de la Torre in the tinesheets. It is assumed that all refer to
t he sane enpl oyee.

10It is assuned that the abbreviation, "JS', neans Jensen, and that
"Qoke" stands for Gockett. These tw ranches are near to each ot her.
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produced for 1994 irrigation work by Lopez, but Mironey acknow edged he
is used only as a backup irrigator. There is a correlation between
Lopez' irrigation work, and weekly total hours in excess of 40.

Maroney testified that Lopez has only sporadically been returned to
performirrigation work at Indio 80, even after Yepis' departure from
those duties, allegedy because the owner told hi mhe did not want Lopez
toirrigate there anynore. Said testinony, while not directly
contradicted, is not credited. The letter fromthe owier, which itself
is highly suspect, does not state that Lopez was unacceptabl e, but nerely
gives a preference. Inasnuch as Lopez had regularly been irrigating
Indio 80 for several nonths, if his work had been truly unsatisfactory,
the owner doubt|ess woul d have conpl ained at an earlier date.
Furthernore, Maroney did not nention this conversation in his testinony
at the underlying hearing, which would have been expected. It is also
significant that Respondent, w thout expl anation, has not called the
owner of Indio 80 as a wtness at either hearing, given the inportance of
thisissue. Hnaly, if the owner of Indio 80 did not want Lopez
irrigating there, why was he permtted to return at all, when several
ot her enpl oyees appear to have been capabl e of performng the work?

As noted above, Maroney testified that as of January 1991, only
three ranches used drip irrigation, wth a fourth added later. The
records, however, show that Lopez performed 108 hours of irrigation work

at Jensen and Polk Sreet, purportedly drip
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irrigation ranches, between Septenber 24, 1992 and the week endi ng June
6, 1993. NMaroney testified that even after conversion to drip
irrigation, sone irrigation work other than operating the sprinklers,
such as flushing out hoses and installing drippers, was still avail abl e.
Such work is perforned by crews of Respondent’'s enpl oyees. Wiile
Respondent ' s 1989 records show crews performng work described as
"hoses, " there is no indication in the records to showthat Lopez'
irrigation work in 1992 and 1993 at Jensen or Polk Sreet was of that
nature, or that he worked as part of a crew Assumng Maroney is
neverthel ess correct in his testinony, he did not state how nany hours
of this type of work was available after July 3, 1990, and it is

i mpossi ble to determne this fromthe records.

It is undisputed that a forenan, Jesus Sal azar, has for nany years
been the regular irrigator at the illage Date ranch. Sal azar, who |ives
on site, was hired prior to Lopez. Again noting that Respondent's
records frequently do not identify the | ocation where irrigation work
was perforned by enpl oyees, it appears that Gallegos, Yepis, (Choa, and
de la Torre; and Francisco Qtiz, Jose Wal de, Mguel Tamayo (or
Tonal | 0), Jose Pacheco, Ruben Zuno (or Suno) and Arturo Sal azar, six
nore enpl oyees hired after July 3, 1990 (but never Lopez) al so perf orned
irrigation work at Village Date between July 3, 1990 and Novenber 7,
1993, 1

11Thi s assunes the abbreviations, "VD' and "M | lage", refer to the
Village Date | ocation.
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Maroney testified that Juan Resendiz was the regular irrigator at
Mers Ranch, until he was repl aced by Jesus Mci as. Respondent's records
do not generally identify Resendiz' irrigation work |ocations, but since
there are no other enpl oyees identified as regularly irrigating at Mers
prior toJuly 3, 1990, it wll be assuned he perforned such duties as of
that date. It is noted, however, that Lopez and Garcia al so perforned
irrigation work there prior to July 3. Between July 3, 1990 and June 15,
1992, other enpl oyees, including Garcia and Becerril (but never Lopez)
occasional ly irrigated at Mers.

Maci as, who was hired after July 3, 1990, first appears on the
timesheets as an irrigator during the week endi ng June 21, 1992.
Respondent' s Exhibit 2 shows that between July 3, 1990 and April 24,
1994, alnost 3,000 irrigating hours of work have been performed at Mers,
of which about 1,000 took place after Macias becane the regul ar
irrigator.

Maroney testified that Macias has been the regular irrigator at
Loma Fuerte during the approxi matel y two years Respondent has nanaged
that location. In addition, Macias perforns drip irrigation work at
other locations. According to Maroney, it is economcally conveni ent for
Macias toirrigate at both Mers and Lona Fuerte, rather than at only one
of those locations. Loma Fuerte is about one-half the size of Mers, so
one mght assune that it requires about one-half the irrigator work
hours. The only irrigation work indicated at Loma Fuerte, other than by

Maci as, as of Novenber 7, 1993, was one day by Lopez.
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As noted above, Maroney testified that as of early January 1991,
the other locations had all been converted to drip irrigation. Qher
than a reference by Maroney to the Orockett ranch having a flood
irrigation systemin the fall of 1990, it is inpossible to determne
whi ch other locations, if any, had flood irrigation systens between July
3, 1990 and early January 1991, or who perforned such irrigation duties.
Maroney's testinony on this subject was vague and uncertain. It is
clear, however, that as of July 3, 1990, Resendiz, de |a Torre and Pedro
Lugo, also hired after Lopez, were Respondent’'s regul ar non-supervi sory
irrigators (other than Lopez).

In the underlying case, it was found that by assigning Lorenzo
Gl legos irrigation work at rockett in Septenber 1990, Respondent
discrimnated agai nst Lopez. Several of the tinesheets, or portions
thereof, for Septenber 1990 are illegible. The records do identify 120
hours of irrigation work perforned by Gal | egos bet ween Sept enber and
Decenber 1990, including 43 hours at Qockett in early Cctober. H's

renaining irrigation hours were perforned at Village Date and I ndi o 80.

GONTENTI ONS G- THE PARTI ES

The parties agree that since Lopez has at all nmaterial tines been a
pernanent, fulltine enpl oyee, his net backpay shoul d be cal cul ated on a
quarterly basis. General Gounsel contends Lopez' backpay period shoul d
begin on July 3, 1990, the date he was told he woul d not be assi gned any

nore irrigation work, while
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Respondent contends that under the orders of the Board and Gourt of
Appeal , and the allegations in the underlying conplaint, the backpay
peri od does not commence until Septenber 1990, when the discrimnatory
conduct was found to have occurred. General Gounsel contends the
backpay period continues to date, because Lopez has yet to be properly
reinstated. Respondent contends the backpay period has ended, because
Lopez has been assigned irrigation work in accordance w th Respondent's
| egitimate operational needs, and Lopez' qualifications.

General ounsel contends that Lopez' gross backpay shoul d be
determned by examning, on a daily basis, whether any enpl oyee of
Respondent perforned irrigation duties, and if Lopez worked that day,
crediting himwth any additional hours worked by the irrigator. |f
Lopez did not work on a day irrigation work was perforned, he shoul d be
credited wth the total hours worked by the irrigator, since he
presurabl y woul d have worked as an irrigator on the day in question,
absent Respondent's discrimnation. |f nore than one irrigator worked on
a given day, the irrigator working the nost hours shoul d be sel ect ed,
since presunably, Lopez woul d have been assigned the irrigation job wth
the nost hours on any gi ven date.

General ounsel al so contends that the irrigation hours worked by
the regular irrigators as of July 3, 1990 shoul d be counted, as well as
Salazar's M1l age Date hours, since Respondent was al l egedly obliged to
di spl ace t hese enpl oyees due to Lopez' classification seniority as an

irrigator. It is also contended
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that drip irrigation work shoul d be included, because it is

substantial |y equi val ent enpl oynent for which Lopez coul d have easily
been trained. Aternatively, General Counsel contends that Lopez' gross
backpay shoul d consist of the irrigation hours worked by enpl oyees hired
since July 3, 1990.

Respondent contends that Lopez' gross backpay shoul d consist only
of those irrigation hours worked by de la Torre at the Grockett ranch in
Septenber 1990, for a total of $99.00, plus interest. It only concedes
this anount to be due because it is the "law of the case.” Respondent
argues it is General Qounsel's burden to prove each subsequent failure
to assignirrigation work to Lopez was discrimnatory, in order to award
addi ti onal backpay. Respondent al so argues it was not obligated to
di spl ace existing irrigation enpl oyees, or Yepis, who was found to be a
legitinate repl acenent. It contends the subsequent assignnents of flood
irrigation work were based on | egitinmate business considerations, and

that Lopez is not qualified to performdrip irrigation work.

ANALYS S AND GONCLUSI ONS

The purpose of a reinstatenment and backpay order is to place the
enpl oyee in the sane position as the enpl oyee woul d have been absent the
discrimnation. The Board enjoys w de discretion in choosing the
appropri ate backpay fornmula, as warranted by the circunstances presented
I n each case. Arnaudo Brothers (1981) 7 ALRB No. 25; MB. Zani novi ch.
Inc. v. ALRB (1981) 114 Cal . App. 3d 665. The National Labor Rel ations

Boar d nost
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frequently cal cul ates gross backpay based on the enpl oyee's prior
earnings history. Due to the seasonal nature of nmany agricul tural

enpl oyees' work, however, the ALRB often uses the wages of a conparabl e
or repl acenent enpl oyee to establish gross backpay. Were the
discrimnatee is a pernanent, fulltine enpl oyee, and it woul d be
difficult to cal culate what -a conparabl e or repl acenent enpl oyee woul d
have earned, it is appropriate to use the discrimnatee's prior wages to
determne gross backpay. |kegawa Brothers, et al., (1990) 16 ALRB Nb.
18.

If the discrimnatee's prior position of enpl oynent no | onger
exi sts, the discrimnatee nust be offered substantially simlar
enpl oynent. Wiat constitutes substantially equival ent enpl oynent is
determ ned on a case- by-case basis, considering such factors as wages,

hours, job duties, work location and fringe benefits. Abatti Farns. Inc.,

(1983) 9 ALRB No. 59. Furthernore, if there exists no substantially
equi val ent position, the ALRB requires the enpl oyer to offer work which

the discrimnatee is qualified to perform (kegawa Brothers, et al.,

supra. A so, see Louis Rassey and Lapeer Foundry & Machine. Inc. (1984)
272 NLRB 566 [117 LRRVI 1316] .

The enpl oyer has the burden of proof in establishing factors which
negate or reduce its reinstatenent and backpay obligations. Mrio

Saikhon. Inc. (1982) 8 ALRB No. 88. It is not General Gounsel's burden

to establish that each job assignnent was deni ed for discrimnatory
reasons; rather, it is Respondent’'s burden to establish substantial,

legitinate reasons for not reinstating the
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discrimnates. Joyce Wstern Gorporation and Mam Springs Properti es.
Inc., et al. (1987) 286 NLRB 592, 599-600 [ 130 LRRVI 1024]; Rockwood &
Qonpany, et al., (1986) 281 NLRB 862 [ 124 LRRM 1154]. Whenever

uncertainties exi st concerning a nake whol e renedy, they wll be
resol ved agai nst the enpl oyer, whose unl awful conduct created the

uncertainty. Mrio Saikhon. Inc., supra.

At the outset, it is concluded that Lopez' backpay period commences
on July 3, 1990. The Board s decision and order did not order backpay to
commence in Septenber, but generally ordered Respondent to nake Lopez
whol e for his economc |osses. Smlarly, the brief reference to the
Septenber 1990 irrigation work by the Gourt of Appeal was nmade to
support the Board s order, and nowhere established a different backpay
period. It is clear that once continuing di scrimnatory conduct is
found, the extent thereof may be determned in conpliance proceedi ngs,
and is not limted to the specific exanple leading to the finding in the
underlying case. This is particularly appropriate here, since
Respondent announced its intention to deny irrigation work to Lopez on
July 3, 1990. W?th respect to the allegation in the underlying
conpl aint, al though the discrimnation was placed in Septenber 1990, the
I ssue has been fully litigated, establishing July 3, 1990 as the
appropri ate commencenent date.

It is also concluded that Respondent has yet to reinstate Lopez
to his forner, or substantially equival ent enpl oynent, and thus,
unl ess Respondent shows substantial and legitinmate justifications,

t he backpay period continues to date. The
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evidence fails to show any reinstatenent to such enpl oynent unti |
Sept enber 24, 1992, nore than two years after Respondent announced its
intentions, and only sporadic rei nstatenent thereafter.

General ounsel's prinary and alternative gross backpay forml as
are unusual, which initself does not disqualify them because this is
factual |y a somewhat unusual case, and if appropriate, a formil a
tailored to those facts woul d be acceptable. |In certain respects, as
W Il be discussed bel ow at pages 24-25, the formul as credit Lopez with
irrigation hours based on questionabl e | egal principles and facts not
wel | established by the record. To cal cul ate backpay based on either of
General (Qounsel's fornulas requires information difficult to ascertain
due to the state of the records. A so, General Gounsel's forml as
appear to cal cul ate Lopez' gross and net backpay on a daily basis, when
the parties agree a quarterly period is appropriate. Furthernore, they
Ignore a substantial source of enpl oynent whi ch shoul d be consi dered
when determning the availability of work for Lopez.

Respondent, on the other hand, seeks a finding whi ch woul d resol ve
every variable inits favor. Thus, Respondent woul d have the Board
assune that because Lopez |ost his position at Indio 80, he necessarily
woul d have been essentially converted to a 40-hour per week enpl oyee,
performng no irrigation work for over two years. Respondent apparently
al so contends that once conditions existed where Lopez was not eligible
for irrigation work, further reinstatenent and nake whol e provi sions were

tolled, even if those
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conditions |ater changed. Respondent seeks a ruling that whenever it
was economcal |y favorable or operational ly convenient for it to assign
anot her enpl oyee, even a recent hire, to performflood irrigation work,
I nstead of Lopez, this was permssible.

It is concluded that the nost appropriate, and perhaps the only
appropriate gross backpay formula is to use Lopez' prior earnings as the
basis. The record fails to show a conpar abl e enpl oyee. Gven the multi-
faceted nature of Lopez' enploynent, basing his backpay on irrigation
hours alone is unlikely to produce an accurate result, and at any rate,
creates practical difficulties, given the state of the docunentary
record. It is also noted that if only Lopez' 1989 hours as an irrigator
were used to calculate his gross backpay, it would be appropriate to
only deduct his post-1989 irrigator hours as interi mearnings. S nce
Lopez worked few irrigation hours after 1989, but substantial general
| aborer hours, his net backpay using only irrigation hours woul d result
In substantially higher earnings than he received in 1989, in effect, a
wndfall. Accordingly, Lopez' gross backpay wll be based on his total
1989 gross ear ni ngs. 12

It now becormes Respondent's burden to show that Lopez'

lZLopez' earnings fromApril 1, 1989 through March 31, 1990 coul d
al so be used, to be nore proxinmate to the tine he encountered nechani cal
difficulties wth his vehicle. My and June 1990 woul d be i nappropriate
to include, since Lopez' transportation problens affected his
availability for irrigation work. S nce the calculations are easier to
nake using the cal endar year, and since there was little difference in
Lopez' earnings during the first three nonths of 1989 and 1990, the 1989
cal endar year has been sel ect ed.

20



earnings fromJuly 3, 1990 woul d have decreased because his forner
position did not exist, and there was no substantial |y equi val ent

enpl oynent. As of July 3, 1990, Lopez' forner position as an irrigator
at Indio 80 did not exist for him because it has been found that his
repl acenent was not unlawful. Neverthel ess, Lopez was qualified for, and
had previously perforned nany other job duties for Respondent, at the
sane rate of pay. There is scant evidence show ng the differences

bet ween Lopez' work as an irrigator, and the nany ot her tasks he
performed. As a multifunction enpl oyee with substantial prior
experience, it is concluded that general |abor duties constitute
substantial |y equi val ent enpl oynent to whi ch Respondent was obligated to
assign him absent the availability of irrigation work.

Respondent has not shown that such work was unavail abl e, and gi ven
the many possible job | ocations, the heavy workl oad as of July 1990, the
I ncr easi ng acreage nanaged by Respondent, Lopez' experience, and the
turnover in Respondent’'s workforce, it is probable that such work coul d
have been nade available. Indeed, if Respondent had nerely assi gned
Lopez general |abor duties on Saturdays, a major portion of the |ost
hours woul d have been repl aced.

Ganted, it cannot be said, wth certainty, that Respondent woul d
have assi gned Lopez other duties to nake up the hours he lost at Indio
80. Nevertheless, this uncertainty was created by Respondent's ref usal
to assign Lopez any irrigation duties for over two years, and shoul d be

resolved against it. Furthernore, a
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revi ew of Lopez' work history indicates that prior to July 1990,
Respondent appeared to nake every effort to assign hi mnore than 40
hours per week of work, except during the w nter nonths. The records
showthat if noirrigation work was avail abl e, Lopez was consistently
assigned other duties. Wat does not appear likely is that Lopez,
absent the discrimnation he suffered, woul d have suddenly been
converted to essentially a 40-hour per week enpl oyee. Accordingly, on
the basis of the apparent availability of non-irrigation work, which
Respondent has not di sproved, or even disputed, it is concluded there
shoul d be no deductions fromLopez' gross backpay, based on
unavai |l abi lity of work.

If the above determnation is not sustained, the foll ow ng
addi tional conclusions are nade. Wth respect to the Indio 80 irrigation
work, it is concluded that Respondent has failed to show legitinmate or
substantial grounds why Lopez coul d not have been assi gned backup
irrigation duties at that location until July 10, 1991, the date Yepis
was renoved, and thereafter, why Lopez coul d not have been reinstated as
the regular irrigator. The-credited evi dence establishes that the Indio
80 owner nay have expressed a preference for Yepis, but did not, in
fact, reject Lopez. In light of this, when Yepis was not irrigating at
that | ocation, and once he pernanently ceased doi ng so, the busi ness
justification which nay have otherw se existed ceased. S nce there were
clearly enough irrigation hours at Indio 80 after July 10, 1991 to fully
reinstate Lopez, he would be entitled to full gross backpay based on his

1989 hours fromthat date.
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To the extent that such a finding is necessary, it is also
concl uded that Respondent has failed to establish legitinate and
substantial reasons for not assigning Lopez as the regular irrigator at
Mers and |ater at Lona Fuerte, commencing June 21, 1992, the date Maci as
repl aced Resendiz as the regular irrigator at Mers. |t nay have been
conveni ent for Respondent and Macias to have himperformthis work, and
to an extent, the arrangenent nay have resulted in sone financial
savings. (onveni ence and unspeci fied financial advantages do not,
however, constitute substantial justifications to deny reinstatenent to a
discrimnatee, in favor of a repl acenent enpl oyee. The irrigation hours
at Mers can be cal culated through April 1994 by using Respondent's
Exhibit 2, and Loma Fuerte, based on its size, could be cal cul ated at
one-hal f the nunber at Mers, beginning two years prior to the hearing
dat e.

To the extent a ruling i s necessary on the "backup” flood
irrigation assignnents, it is clear fromthe Board s Decision and O der
that the use of enpl oyees hired after July 3, 1990, father than Lopez, to
performsuch work, other than at Indio 80, is prina facie evidence of
gross backpay due to Lopez, which Respondent nust rebut. Wth respect to
these hours, Respondent has not expl ai ned why Lopez coul d not have been
given the assignnents. In the absence of such expl anation, and
renenbering that uncertainties are to be resolved in favor of the
discrimnatee, it is concluded that Respondent was obligated to assign
all such work to Lopez, except where nore than one newer hire irrigated

on the
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sane date, in which case Lopez should be credited with the average
nunber of irrigating hours worked by such enpl oyees on that date. S nce
Respondent has not established which fields irrigated by post-July 3,
1990 hires used drip irrigation until early January 1991, all such hours
shoul d be counted as flood irrigation hours until January 15, 1991,
after which, only Indio 80, Village Date, Mers and Lona. Fuerte shoul d
be so consi dered.

n the other hand, under the facts presented in this case, it would
not be appropriate to credit Lopez wth hours whi ch woul d have required
the displacenent of irrigators fromtheir positions as of July 3, 1990.
An enpl oyer is required to displ ace enpl oyees hired to repl ace those
di scharged or not reinstated for discrimnatory reasons. This nost
often takes place in the case of invalid striker replacenents, and those
hired to fill a position nade vacant by renoval of the discrimnatee.
Loui s Rassey and Lapeer Foundry & Machine. Inc., supra,e Pace
Qdsnobile, Inc. (1981) 256 NLRB 1001, fn. 4 [107 LRRM 1414]; Rockwood &

Gonpany, et al.. supra. It could al so be argued that where the

discrimnatee' s position has been elimnated, and seniority is fol | oned
in layoffs, the discrimnatee is entitled to reinstatenent, even if it
neans |aying off a |l ess senior enpl oyee who was enpl oyed prior to the
discrimnation, since the discrimnatee woul d have been entitled to bunp
into the other position under the established rul es.

In this case, although Respondent follows seniority in

|l ayoffs, it is not established that seniority is used in
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irrigation assignments, although the Board' s Qder found that Lopez'
seniority entitled himto irrigation work in preference to new hires,
such as Gallegos. It is also not established that under nornal

ci rcunst ances, Lopez woul d have had bunpi ng rights for such positions.
Therefore, it is concluded that Respondent was not obligated to displace
Juan Resendi z, Juan Ranon de |a Torre, Jesus Sal azar or Joe Garcia (to
the extent he was still being assigned irrigation work), for those

| ocations they had been irrigating prior to July 3, 1990.

Respondent was not obligated to displace Mguel Yepis fromhis
irrigation duties at Indio 80, because the Board and Gourt of Appeal
found that repl acement was not unlawful . Accordingly, the use of those
hours to credit backpay for Lopez is inappropriate. Wth respect to the
assignnents of Resendiz and de la Torre to Indio 80, after Yepis was
renoved, however, inasmuch as Lopez shoul d have been reinstated to Indio
80 at that tine, those hours would in any event belong to him Wile no
concl usi on need be reached on the issue, General Qounsel's inclusion of
hours .where drip irrigation was perforned in Lopez' gross backpay is
very guestionabl e, since he was not qualified to performsuch work, and

It is al so questionabl e whet her Respondent was obligated to train hi m13

13The Issue is all the nore conpl ex, since sone of the drip
irrigation systens existed prior to July 3, 1990, and Lopez had not
perforned irrigating duties at those locations. Wth respect to those
systens whi ch were converted fromflood to drip irrigation after July 3,
1990, autonation of the discrimnatee' s forner positionis a justified
ground to argue the tolling of backpay and reinstatenment obligations.
Holiday Radio. Inc., et
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To summarize, if the initial conclusions herein are rejected,
there should still be no deductions from Lopez' gross backpay,
commencing July 11, 1991, based on unavailability of work, due to the
opening at Indio 80. For the period July 3, 1990 through January
15, 1991, Lopez' gross backpay shoul d at |east consist of irrigation
hours worked at any |ocation by post-July 3, 1990 hires, on a
quarterly basis. For the period January 16, 1991 through July 10,
1991, the gross backpay should at |east include all irrigation hours
worked at Indio 80, Mers or Village Date by post-July 3, 1990
hires, on a quarterly basis. Lopez' interimearnings for the period
July 3, 1990 through July 10, 1991 would be zero, because he worked
no irrigation hours; thereafter, since the gross backpay formla
presumes a full 1989 enpl oynent |evel, Lopez' interimearnings would
include all of his earnings with Respondent commencing on July 11,
1991.

al(Tot ~ ~1342 [120 LRRM 101%]. Where the fornmer enpl oyee's
position has been automated, the enployer may have a duty to train,

or at least give the discrimnatee a trial périod. See ALRB
Canllance nual section 4-1743, page 1-58. Al though the evidence
fails to establish that with training, Lopez could not have performed
drip irrigation work, the fact remains he was not qualified as of

July 3, and had not performed such work before. As a practical .
matter, it would be exceedingly difficult to segregate out those drIP
irrigation hours assigned to enployees performng that function as o
July 3, and to further segregate out irrigation systems converted to
dripirrigation thereafter, since drip irrigation |ocations are not
identified on the timesheets, (in addition to, in many instances,
work |ocations generally) and other than the Crockett ranch, the
record does not identify the |ocations which were converted.
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CROER
In accordance with the findings and concl usi ons herein, and the

cal cul ations contai ned i n the Appendi X, 14 attached hereto, Respondent's

obligation to make i dal Lopez whole, as of March 31, 1994, wll be

di scharged by payi ng hi mthe sumof $18,911. 00, |ess standard payrol |

deductions, plus interest as calculated i n accordance wth applicabl e

Board precedent. 15

Dated: August 23, 1994.

DOUAAS GALLCP
Admini strative Law Judge

141089 earni ngs were cal cul ated using General Gounsel's Exhibit 13,
whi | e Respondent’'s Exhibit 5 was used to cal cul ate interi mearnings.
Respondent' s Exhibit 5 appears to base earnings on the date paid, while
General ounsel 's Exhibit 13 does not indicate when the wages were pai d.
Therefore, there nay be a one week difference in the quarterly periods.
Dol lar anounts are rounded off. Due to the payrol| periods utilized,
guarterly starting and endi ng dates are sonetines slightly before or
after the actual cal endar dates, as indicated in the Appendi x, but the

annual anounts listed conformw th Respondent's records.

General ounsel requests that Respondent be ordered to reinstate
Lopez to his forner position, or to substantially equival ent enpl oynent
if it nolonger exists. Athough it has been found that Respondent has
not reinstated Lopez, his reinstatement has al ready been ordered by the
Board and judicially enforced. The appropriate procedure, at this point,
for aviolation of the Court of Appeal's Oder is to institute contenpt
pr oceedi ngs.

15Bac:kpay is calculated to March 31, 1994, because the record does
not contai n any evi dence contai ning Lopez' interimearnings after that
date. General Gounsel nay seek additional backpay commencing April 1,
1994 and, if the parties are unable to agree, issue another backpay
speci fication.
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APPEND X

Vi dal Lopez, Backpay
July 3, 1990 through July 31, 1994

1990

Third Quarter: (7/3 - 9/30)

$ 265.00 - 1989 wages 7/3 - 7/9
$3,031.00 - add 7/10 - 10/1

$ 194.00 - add for $.25 wage increase
$3,490.00 - gross backpay

$2.358.00 - less interi mearnings
$1,132.00 - net backpay

Fourth Quarter:

$2,586.00 - 1989 wages 10/2 - 12/31

$ 152.00 - add for $.25 wage increase
$2,738.00 - gross backpay

$2.340.00 - less interi mearnings

$ 398.00 - net backpay

Frst Qiarter:
$3,756.00 - 1989 wages 1/1 - 4/2
$ 221.00 - add for $.25 wage increase

$3,977.00 - gross backpay
$2.124.00 - less interi mearnings
$1,853.00 - net backpay

Second Quarter:
$3,171.00 - 1989 wages 4/3 - 6/25

$ 187.00 - add for $.25 wage increase
$3,358.00 - gross backpay

$2.227.00 - less interi mearnings
$1,131.00 - gross backpay

Third Quarter:

$3,561. 00 - 1989 wages 6/26 - 10/1
$ 209.00 - add for $.25 wage i ncrease

$ 161.00 - add for $.50 wage incr. eff.
$3,931.00 - total gross backpay
$2,384.00 - |ess interimearnings
$1,547.00 - net backpay

Fourth Quarter:
$2,586. 00 - 1989 wages 10/2 - end
$ 456.00 - add for $.75 wage i ncrease

$3,042.00 - gross backpay
$2.247.00 - less interi mearnings
$ 795.00 - net backpay
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Vi dal Lopez, Backpay (continued)
1992

Frst Qiarter:

$3, 756. 00 - 1989 wages

$ 663.00 - add for $.75 wage increase
$4,419.00 - gross backpay

$2.297.00 - less interi mearnings
$2,122. 00 - net backpay

Second Quarter:

$3,171. 00 - 1989 wages

$ 560.00 - add for $.75 wage i ncrease
$3, 731. 00 - gross backpay

.567.00 - less interimearnings
$1,164.00 - net backpay

Third Quarter:
$3,561.00 - 1989 wages _
$ 628.00 - add for $.75 wage i ncrease

$4,189.00 - gross backpay
$2.660.00 - less interi mearnings
$1,529. 00 - net backpay

Fourth Quarter:

$3,042.00 - gross backpay incl. $.75 increase
$2.890.00 - Interi mearnings

$ 152.00 - net backpay

1993

FHrst Quarter:

$4,419.00 - Pross backpay incl. $.75 increase
$2.175.00 - less interi mearnings

$2,244.00 - net backpay

Second Quarter: _ _

$3, 731.00 - gross backpay incl. $.75 increase
$2.775.00 - less interi mearnings

$ 956.00 - net backpay

Third Quarter:

$4,189.00 - gross backpay incl.$. 75 i ncrease
$2.800.00 - less interi mearnings

$1,389.00 - net backpay

Fourth Quarter:

$3,042.00 - gross backpay incl. $.75 increase
$2.820.00 - less interi mearnings

$ 222.00 - net backpay
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Vi dal Lopez, Backpay (continued)
1994

Frst Qiarter:

$4,419.00 - gross backpay incl. $.75 increase
$2.142.00 - interi mearnings
$2,277.00 - net backpay

Total Net backpay, wthout interest, as of
Narch 31, 1994 = $18,911. 00
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