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h May 4, 1994, Administrative Law Judge (ALJ) Dougl as

Gl I op issued the attached Decision and Recormended O der in this
matter. Thereafter, General Counsel filed exceptions to the ALJ's
Decision along wth a supporting brief, and Respondent filed an
answering brief.

The Board has considered the record and the ALJ's Deci sion
inlight of the excepti ons® and briefs of the parties, and has deci ded,
except as noted below, to affirmthe ALJ's rulings, findings and
concl usion, and to issue the attached order.

The governing legal principle in this case is that
enpl oyees, particularly unrepresented enpl oyees, who concerted y | eave

work over a conplaint without clearly stating if they are

! @neral oounsel has excepted to sone of the ALJ's credibility
findings. The Board's established policy is not to overrule an ALJ' s
credibility resolutions unl ess the clear preponderance of all rel evant
evi dence convinces us that they are incorrect. (Sandard Dry Vel l
Products (1950) 91 NLRB 544 [27 LRRM 2631] enfd. 188 F.2d 362.) V¢ have
carefully examned the record and find no basis for reversing the
findi ngs.



striking or quitting, nay be properly viewed as engaged in a protected
wor k st oppage, unl ess sone other fact shows they have quit. In N.LRBv.

Washington Aumnum (1962) 370 US 9 [82 S Q. 1099 , the enpl oyees,

after conplaining about frigid conditions in the shop, wal ked out

w t hout sayi ng whether they were quitting or striking. They were found
to have been engaged in a protected concerted work stoppage and not to
have engaged i n unprotected conduct anal ogous to a resignation.

In this case, the five enpl oyees' failure to state that they
were going on strike on the evening of July 11, 1992, or to indicate at
that tine that they intended to return at any definite tine, are as
consistent wth striking as quitting. To hold that such facts are
I ndependent evi dence of an intent to quit, wthout nore, woul d be
highly destructive of the right of unrepresented enpl oyees to strike. 2

However, the enpl oyees' conduct after July 11 resol ved t he

potential anbiguity arising fromtheir actions that evening.

2 ¢ further do not agree that Carriage Ford (1984) 272 NLRB 318
[117 LRRM 1249], enfd. 772 F.2d 283 is applicable to the facts here. In
Carriage Ford, the enpl oyer pointed out to a group of sal esmen that they
could resign if they did not want to work under the enpl oyer's changed
work schedul e, and the sal esnen acceEt ed the resignation option by
shaki ng the Enpl oyer's hand and t hanki ng himfor having gi ven themthe
opportunity to have worked for him and then |eft. Here, Santos'
statenent that the enpl o?/ees should leave if they did not w sh to work,
is insufficient to establish that Santos tendered resignati on as an
option or that the enpl oyees, by |eaving wthout comment, had nanifested
an intent to pernanently sever their enpl oynent. Their conduct at that
point was at nost anbi guous as to whether they were quitting. At the
sane tine, Midales' threat to quit and take a job at Boswel | when Sant os
refused to consider the enpl oyees' request for raises clearly raised the
possibility that the enpl oyees' actions constituted a quit.
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They did not seek reinstatenent until after two of them Jose M dal es
and Lui s Lara, had sought and been deni ed unenpl oynent insurance
benefits and shared this information wth the other three. M dal es and
Lara were specifically deni ed such benefits because they indicated in
their applications that they had quit their forner enpl oyer. The
unenpl oynent i nsurance application forns expressly presented these
enpl oyees wth an opportunity to state as an alternative basis for
| eaving, that they were "on strike or |ocked out." Ve note further
that none of the five enpl oyees denied or disagreed with their
Enpl oyer's statenent that they had quit as the principal reason for
denying their request for reinstatenent. These circunstances are
sufficient to support the ALJ's conclusion that the wei ght of evidence
fails to establish that the enpl oyees were engaged in a protected work
st oppage.
ROER

Pursuant to section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby di smsses
the conpl ai nt herein.

DATED  Septenber 21, 1994

BRICE J. JANAAN Chairnan

| VONNE RAMO5 R CHARDSON

Menber LINDA A FR K Menber

20 ALRB No. 17



CASE SUMARY

N chols Farns, a Galifornia Gorporation 20 ALRB No. 17
(Jose M dal es) Case No. 92- (& 34-M
ALJ Deci si on

The Administrative Law Judge (ALJ) found that five enpl oyees, who joi ned
in protesting the amount of salary raises and | eft work after their
prinmary spokesman said he would quit and take another job, had quit
rather than having engaged in a protected work stoppage. The enpl oyees
did not return to work the next work day. Their first step was for two
of themto file for unenpl oynent insurance benefits. Both responded on
the claimforns that they had quit, rather than checking a box stating
that they had gone "on strike" or been "l ocked out.” The two who had

appl i ed were advised that their clains were deni ed, and they advi sed the
ot her enpl oyees. The five then contacted the Labor Gomm ssioner and ALRB
Regional (Ofice, and thereafter nade an offer to return to work that day,
though they continued to protest the | evel of raises. The Enpl oyer
declined to reinstate them stating that they had quit. None of the five
enpl oyees, according to the credited testinony, disagreed with this
assertion that they had quit. Based on the foregoing, and the enpl oyees
| eaving w thout indicating that they woul d be back or stating that they
were on strike, the ALJ found that General Counsel had failed to

establ i sh by a preponderance of evidence that the five were engaged in a
prot ect ed work stoppage.

Boar d Deci si on

The Board declined to disturb the ALJ's credibility resol utions. Based on
these, the Board found that the evidence failed to showthat the

enpl oyees were engaged in a protected work stoppage fromthe tine they

| eft Respondent's premises. The Board disagreed with the ALJ to the
extent that his findings inplied that their failure to state that they
were striking or were |leaving indefinitely was i ndependent evidence of a
resignation. The Board did find that the reference to quitting during the
conversation preceding their leaving raised the possibility that they
were quitting. The responses on the unenpl oynent insurance forns and the
enpl oyees' failure to disagree wth the Enpl oyer's statenent that he

woul d not reinstate thembecause they had quit were sufficient evidence
to support the ALJ's conclusion that General (ounsel had failed to carry
the burden of proof that the | eaving was a strike rather than a

resi gnati on.

* * *

This summary is not an official statenent of the case, or of the
Agricul tural Labor Rel ations Boar d.
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DOUAS GALLCP.  This case was heard by nme on March 15, 16 and
17, 1994, in Msalia, Glifornia

It is based on a conplaint, issued on Novenber 5, 1993, which
alleges that Nchols Farns, A Galifornia Gorporation (hereinafter
Respondent) viol ated section 1153(a) of the Agricultural Labor
Rel ations Act (hereinafter Act) by refusing to reinstate the Charging
Party, Jose Midales Rbera (hereinafter Vidal es or Charging Party) and
four co-enpl oyees when they unconditional |y offered to return to work,
on July 13 and 14, 1992, after engaging in an economc strike.
Respondent filed an answer to conpl aint, denying the comm ssion of
unfair labor practices, and contendi ng the enpl oyees voluntarily quit
their positions of enploynent. The Charging Party did not intervene.

Lpon the entire record, including ny observations of the
w tnesses, and after careful consideration of the briefs filed by
General Gounsel and Respondent, and the argunents nade at the heari ng,

| nmake the follow ng findings of fact and concl usi ons of |aw

H ND NG G- FACT

. Jurisdiction
The charge was served on Respondent on July 14, 1992, * and filed
on July 15. Respondent is a California corporation engaged in
farmng, wth an office and principal place of business |ocated in

Hanford, Galifornia, and is an agricul tural enpl oyer

_ _1All dates hereinafter refer to 1992, unless otherw se
i ndi cat ed.



w thin the neaning of 8§1140.4(c) of the Act. Forenan Dennis Santos and
Manager Charles darence N chol s have been supervi sors of Respondent
w thin the neaning of 8§1140.4(j). M dal es, Jose Luis Lara Rodri gues
(Lara), Jose Pal omares, Ansel no Lopez and Jorge Alvarez are
agricul tural enpl oyees under 8§1140.4(j).
1. Background

Respondent grows alfalfa, cotton and sugar beets. It enpl oys
irrigators, prinarily on a seasonal basis, wth the nainirrigating
season beginning in My and lasting for three or four nonths, although
watering takes place at other tines as well. During the main
irrigating season, irrigators are assigned to water various fields
using watering trucks, and often work in pairs. Irrigating takes
pl ace day and night during the season, and enpl oyees rotate shifts on
a bi-weekly basis, wth only one day off per rotation. Prior to
begi nning their shifts, nost irrigators neet as a group wth the
irrigation forenan at a designated | ocation to receive their work
assignnents. Santos was hired for this position on May 18, 1992.

Respondent general |y reviews its enpl oyees' wages two tines each
year. A though seniority is considered, wage i ncreases are prinarily
determned by performance. N chols decides whether there will be any
wage i ncreases, and the anount. The irrigation forenan then deci des
whet her individual irrigators wll receive raises, and how nuch,
w thin the paraneters set by N chols.

[1l. Gedibility

The five all eged di scri mnatees and Mari anne Mancill a,



vidal es' common-law w fe, testified for the General Counsel .
Santos was Respondent's nost critical wtness concerning the
events of July Il,% while Nchols and of fi ce enpl oyees Mary Hlen
Qoffelt and Antoi nette Lourds Azevedo provided circunstanti al
corroboration, and direct testinony concerning events whi ch took
pl ace on July 13 and 14.

Between Santos and General (ounsel's w tnesses, Santos was

clearly the nore reliable, although his testinony was slanted to a
degree by his desire to avoi d any appearance of having pronpted the
enpl oyees' departure on July 11, a desire it appears was initially
based on concerns with potential unenpl oynent insurance clains.
Nevert hel ess, Santos' version of the events was in nost respects nore
strongly supported by the docunentary and circunstantial evidence, was
given in nore detail and wth a nore confident denmeanor, certainly was
nore | ogical in several respects and was unshaken by cross-

. . 3
exam nat 1 on.

2Anot her witness testified concerning these events, after
reportedly stating he would refuse to testify unless granted
anonymty. The w tnesses' testinony begins at page 116, volune Il of
the transcript. After initially corroborating Santos' witten account
of the incident, the wtness retreated into a series of alleged | apses
inrecall, and denials that he heard or observed various events. The
under si gned considers this w tnesses' testinony essentially useless in
determning the facts of the case.

3Gsner al Qounsel's contention, that Santos shoul d not be credited
because he did not repeat certain statenents he initially nade when
cross-examned is not accepted. A though consistency under cross-
examnation is an inportant factor to consider, the failure to repeat
statenents earlier nade is far | ess serious than to nake inconsi stent
and contradictory statenents, as was the case wth several of General
Qounsel ' s w t nesses.



Al of Gneral ounsel's wthnesses testified in a sumary and
concl usory fashion, and frequently contradi cted each other on
inportant points. Vi dales and Lara were particul arly uni npressive,
because their testinony was replete with internal inconsistencies,
add-ons, del etions, nodifications, non-responses and cl ear
i naccuraci es. Pal omares was al so i nconsi stent on portions of his
testinony, and was evasi ve on the issues of whether any nention was
nmade of quitting or striking on July 11. Wile Lopez and Al varez were
nore consistent in their testinony, they gave highly abbreviated,
slanted versions of the events designed to give the inpression that
the enpl oyees in no way indicated they mght | eave work on that
evening. FRather, they were essentially discharged by Santos, who
sinply ordered themaway, a position not taken by General Gounsel or
by Mdales. Fnally, the testinony of Mancilla, attenpting to explain
the contents of M dal es' unenpl oynent insurance forns, was inprobabl e,
unconvi nci ng and in sone i nstances, al so inaccurate. Accordingly, the
facts set forth bel ow are based on Santos' testinony, unless otherw se
i ndi cat ed.

[V. The July 11, 1992 I nci dent

Respondent had granted sone of its enpl oyees wage i ncreases,
which were first paid in the paychecks of June 25. Sone enpl oyees
recei ved no wage i ncrease, including Pal onares, Lopez and Al varez;

others were increased 25 cents per hour, including

4



Vi dal es”* and Lara; and two irrigators recei ved 50-cent increases. The
al | eged di scri mnatees soon di scovered that a recently-hired irrigator
had recei ved a wage i ncrease of 50 cents per hour. This upset the
enpl oyees, sone of whom had worked for Respondent in prior seasons.
M dal es was particul arly upset, because he had been paid $5.10 per
hour by Respondent in 1990, but had been reduced to $5.00 per hour
vhen hired in 1992.°

The al | eged di scri mnatees were schedul ed to work the night shift
on July 11, from6:00 p.m to 4:00 am Nornally, they drove to the
neeting location individually or in pairs, but on that evening, they
all arrived in Vidales' vehicle.® They gathered around Santos, and
Vi dal es began protesting his wage i ncrease, because he knew anot her
irrigator had received a higher raise. The two conversed in a mxture
of English and Spanish. Santos is prinarily English-speaking, but

speaks sone Spani sh,

“after initi ally testifying that Respondent "didn't want to give
theni a wage increase, Vidales admtted he had recei ved a rai se, but
wanted the raises to be equal. Mancilla testified both she and M dal es
told a representative fromthe Enpl oynent Devel oprent Departnent (ECD
that M dal es had not recei ved a wage i ncrease, and M dal es' enpl oynent
separation statenent, filed in connection wth his unenpl oynent
Insurance claim states that he was not given the pay rai se.

5\/1 dales distorted this by claimng Santos had been
"reduci ng" hi s wages.

6A11 of the enpl oyees deny they arrived together in one group.
Then again, Lara, Pal onares, Lopez and Al varez deni ed any know edge of
Vidal es' intended course of action for the evening, while M dal es
testified he told themhe planned to protest the wage increases. |t
is apparent to the undersigned that, for whatever reason, the alleged
di scri mnatees have been determned to conceal any conduct which m ght
gi ve the appearance of a prepl anned concerted action.

5



while Midales is prinarily Spani sh-speaki ng, but under st ands
English well, and can speak nany words in that |anguage. of
Santos said the rai ses were based on nerit and perfornance, and
told Mdal es he was wasting too nuch water on the crops. M dal es said
he was not using any nore water than Lopez, and contended Santos had
never conpl ai ned about this. Vidales told Santos it was unfair to give
out unequal raises, and called this discrimnation. Santos said he
did not think so, and that M dal es did not understand what the word,
"discrimnation," neans. M dal es repeated that the unequal raises
were discrimnation. He told Santos, in English, he had another job
w th hi gher pay he coul d take at the Boswel|l conpany, and if Santos
did not give himanother raise, he would quit. Santos responded that
if Mdales had a job which pai d nore noney, he had the right to better
hinsel f. Vidal es continued to protest the wage increases, and Santos
repl i ed he woul d deci de who recei ved wage i ncreases and how nuch they

voul d be. Lopez then

i dales initiall y testified he does not speak English, but
after claamng he told Santos, in English, the enpl oyees were goi ng on
strike, admtted he knows how to say nany words w thout the need for
an interpreter. Another irrigator, Adolfo Chavez, interpreted part of
the conversation for sone of the other enpl oyees.

& hi s last statenent cones fromthe enpl oyee w t nesses'
testinony which is credited, because the undersigned bel i eves Sant os
was nore assertive in his role as forenan than was the appearance he
gave as a wtness, and it is | ogica he woul d have becone sonewhat
aggravated by the threat to quit and repeated al | egati ons of

di scri mnati on.

M dal es and ot her enpl oyee w tnesses deny M dal es said he had a
job offer at Boswell's. M dales, however, also initially denied
working for that conpany after 1990, but later admtted he returned to
work there in 1992, after |eaving his enpl oynent wth

6



protested the failure to grant himany wage increase, to which Santos

replied that Lopez and Pal onares, who apparent!ly had been

Respondent. Even if Midales did not actually have such a job offer at
the tine he nade the statenent, this certainly woul d not StOE hi mfrom
claamng he did. There is no evidence how Sant os woul d have known t hat
conpany' s nane, other than from M dal es, S

Santos” testinony, that Midales said he would quit, is
corroborated by the initial clains for unenpl oynent i nsurance benefits
for Mdales and Lara, and their enpl oynent separation statenents,
whi ch contain several references to the enpl oyees having quit their
positions. M dales' forns were at |east partially conpleted by
Manci | | a, and each formwas revi ened b%/ a bilingual ECD _
representative. Qhe or both of Lara's forns were at least partially
conpl eted by a stranger to whomLara paid a snall fee, and Lara was
also interviewed by a bilingual ECD representative. Mdales, Mancilla
and Lara gave highly inprobabl e, evasive, vague and totally
unconvi nci ng testinony attenpting to explain these admssions. In
addition, Santos' assertion Is corroborated by a witten meno he wote
shortly after the incident, which states the enpl oyees quit. General
Gounsel 's argunent, that because the nmeno does not identify MVidal es as
telling Santos he was quitting, there is no corroboration, is
unpersuasi ve. N chols' testinony concerning his conversation wth
Santos on the night of the incident al so corroborates Santos' claim
that Mdal es said he was quitting.

The all eged discrimnatees deny Vidal es said he would quit.
Mdales, in his testinony, initially omtted any reference to telling
Santos he mght not work on July 11. He later testified that he told
Santos he was | eaving, and would go to sone of fice to seek assi stance.
M dal es al so testified he understands the term "strike," to nean
seeki ng such assi stance. M dal es has worked in this country for nany
years, and the undersigned believes he is fully anare of what a strike
Is. Mst likely, Mdales, know ng the enpl oyees had not engaged in
traditional strike activity, invented this definition to add credence
tothe allegation there had been a strike.

Lara, on the other hand, testified that both M dal es and Lopez
told Santos they were not going to work under his conditions. He al so
testified that it was Santos who tol d the enpl oyees they were
quitting, an assertion made by no other wtness. Lopez and A varez,
contradicting both dal es and Lara, denied they or anyone other than
Santos sai d anythi ng about |eaving work, and because they were told to
| eave, believed they had been discharged. Smlarly, Pal onares
initially testified that the enpl oyees | eft because Santos told them
to go hone; however, he finally admtted that if Santos had offered to
seek another wage increase for them they woul d have stayed,

I ndi cating the enpl oyees chose to | eave.
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wor ki ng toget her, al so wasted too much \/\ater.9

Vi dal es repeated the accusations of discrimnation, and urged the
others to | eave. He asked themhow they coul d continue to work for
soneone who discri mnates. The enpl oyees thought they saw N chol s in
the area. Qontrary to Santos' testinony, they asked Santos to speak
wth Nchols about their raises, and Santos told themhe was in charge
of the natter. Mdales told Santos he woul d not work under these
terns, and was |leaving. He said he would go to an office and find
soneone who would listen to him A so contrary to Santos' testi nony,
at this point, Santos told Mdales if he did not want to work for
Respondent, to leave or to go. The alleged discrimnatees got into
Vi dal es' autonobil e, although Lara hesitated, and Santos offered to
give hhmaride to pick up Lara' s vehicle. Wen Lara joined the

others, Midal es drove off. 10 Santos' contention, that A varez,

9\/1 dal es and Lopez testified that Santos sinply told themtheir
work was "no good,” hardly a likely response froman individual trying
to justify wage-rel ated decisions face-to-face wth his crew nenbers,
and particularly unlikely wth respect to Vidal es, who had been gi ven
a raise.

10It is logica that the enpl oyees, who did |ater speak wth
N chol s, woul d have asked to do so on July 11, and that Santos, as a
rel atively new supervisor, would have di scouraged this and woul d now
be hesitant to state, wth Nchols present during his testinony, that
he had done so. It is also clear that fromthe outset, Santos has
seen the need to avoid PI ving the inpression that he was in any way
responsi bl e for the enpl oyees | eaving. Wth respect to Santos telling
the enpl oyees to | eave or to go, these were Mdales' initial
assertions, which underwent various alterations through his, and the
other wtnesses' testinony. idales' testinmony is being credited in
this instance, because N chols simlarly testified that Santos tol d
hi mhe had sai d the enpl oyees could work, or do what they had to do.
Santos i1s otherwse credited on this portion of the incident based on
his generally superior credibility, and the unlikelihood he woul d

8



Pal onares and Lara did not speak is credited over the conflicting
evidence on this issue by some of General Gounsel's w tnesses. 1
At notine did the enpl oyees tell Santos they were goi ng on
strike. 2 h addition, at the tine they |left, the enpl oyees gave no
indication they planned to return, and indeed, they did not contact
Respondent in any nmanner on the foll ow ng day, a schedul ed wor kday.
V. The Post-July 11 Events

h July 12, the alleged discrimnatees net and nade plans for the
follow ng day. Onh Monday, July 13, they first went to an ELD office
where, according to Lopez, they were told they did not qualify for

benefits. The enpl oyees were referred to the | abor

have invented the details regarding Lara s reluctance to | eave.

llLara, for exanple, initially testified he did not speak to
Santos, but the other four did. On cross-examnation, however, he
cont ended he had spoken, and gave the alleged details, vidales, Lopez
and Palonares testified that all five spoke to Santos, but A varez
admtted he did not say anything.

12Aa‘ter initially nmaking no reference to havi ng nade such a
statenent, Vidales testified he told Santos, "V&'re going on strike,"
as he was on the way to his vehicle. Wen questioned further, M dales
clained the cooment "just cane out of ny nouth,” and referred to his
intention to seek assistance in the wage conplaint. Pal onares, who
also failed to nention this in hisinitial testinony, |ater contended
that not only Vidales, but all the enpl oyees said they were goi ng on
strike. On further examnation, Pal omares clainmed he really did not
renenber whet her anyone nenti oned going on strike. The other three
al | eged di scrimnatees denied any nention of a strike, and Gounsel for
the General (ounsel did not claim during the prehearing conference in
this case, that such a statenent was nade. Furthernore, it is
undi sputed that none of the enpl oyees has ever contended any of them
told Nchols or a representative for the ALRB that they were on
strike, although Pal omares' initial unenpl oynent insurance claim
states he left work for this reason.

9



coomssioner's office, who referred themto the Misalia office of the
ALRB. An ALRB representative advi sed themto return to work and ask
for their jobs back. He also advised themthat if they were on
strike, they mght have a right to reinstatenent, but if they quit,
they did not.

The five enpl oyees went to Nchols' office on July 13, and
asked to speak wth him Earlier that day, N chols had inforned
Azevedo and Goffelt that the enpl oyees had quit, and to prepare their
final paychecks. N chols and the enpl oyees communi cated through
Azevedo, who is bilingual. Vidal es repeated his conplai nt concerning
the wage increases, and told N chol s the enpl oyees wanted their jobs
back. Nchols replied that Respondent does not give enpl oyees their
j obs back when they quit "in the mddl e of the night," that they had
told Santos they quit, and they had been replaced. It is undisputed
that none of the enpl oyees di sputed these al |l egations, although
Vi dal es mght have explained that they left their jobs because they
were angry about their wages. 13y dal es and Lopez continued to
conpl ai n about the wage increases, and N chols said he woul d stand by
Santos' decisions. Nchols infornmed themtheir paychecks were ready,
and they coul d have them except for one enpl oyee who was required to
return Respondent's equi pnent first, or have noney deducted fromhis
check until he did so.

O July 14, the enpl oyees returned to the ALRB office, and a

13Azevedo recalls such an explanation, while Nchols did not
refer toit in his testinony, and Mdales did not refer to having told
N chol s the enpl oyees had | eft work at all.
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representative prepared an unconditional offer to return to work. This
was delivered to Nchols' office on that date, but since N chol s was
out of the area, he did not see it until July 15. Respondent has not
of fered enpl oynent to any of the enpl oyees since July 11, and contends
t hey have been pernanent!|y repl aced.

As noted above, Midales’ and Lara s unenpl oynent insurance
claimforns and enpl oynent separation statenents contai n several
references to their having quit their enpl oynent, and their attenpted
di sassoci ati on fromthe docunents is not credited. Furthernore, at one
point in his testinony, Mdales admtted he voluntarily left his job,
but then quickly retreated, alleging he had not understood the
guesti on. 1% \Wen asked if he told Santos he was quitting, Pal onares
equi vocated stating, "It seens as though | did, but then no, we told

himthat we were striking because of that." Pal omares subsequent!|y
backed of f fromthis position, testifying he did not recall whether

anyone used the word, "strike."

14The question Midal es allegedy did not understand was, "O d
you quit?" As noted above, M dal es both understands and can say the
word, "quit," in English, and heard the word over and over again prior
to this question. To avoid any possible confusion wth the
translation, Midal es' answer was taken based on the interpreter's
statenent that he had used the term "voluntarily left." The only
distinction idal es rai sed between the terns is that when an enpl oyee
quits, he does so at the end of a shift and on amcable terns, while
if he | eaves voluntarily, it neans he leaves in the mddle of his
shift and does not return. Midal es then contradicted his earlier
testinony and denied he had |l eft work voluntarily on July 11.
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ANALYS S AND GONCLUS ONS CF LAW

General Gounsel contends the enpl oyees engaged in a joint protest
of their wage increases and work stoppage, while Respondent contends
only two of the enpl oyees engaged in individual wage conpl aints, and
the enpl oyees quit their jobs, neither of which constitutes activity
protected under the Act. Unhder 81152 of the Act, agricul tural
enpl oyees have the right, inter alia, to engage in concerted
activities for the purpose of mitual aid or protection, and 8§1153(a)
nmakes it an unfair labor practice to interfere wth, restrain or
coerce agricultural enpl oyees in the exercise of 81152 rights.
Qearly, the issue of wages pertains to enpl oynent, and therefore,
this constitutes a protected subject. J & L Farns (1982) 8 ALRB Nb.
46; Lawrence Scarrone (1981) 7 ALRB Nb. 13. For conduct to be

consi dered protected, however, the enpl oyee action on the protected
subj ect nust be concerted. This neans the enpl oyee nust act in
concert wth, or on behal f of others. Myers Industries (1984) 268
N.RB 493, revd, (D.C dr. 1985) 755 F.2d 941, decision on renand,
(1986) 281 NLRB 882, affd, (D C dr. 1987) 835 F.2d 1481, cert,
deni ed, (1988) 487 US 1205; J & L Farns, supra.

Respondent contends that the al | eged di scrimnatees’ conduct was
not concerted because only two enpl oyees spoke, and referred only to
their individual wage conpl aints. As General Gounsel points out, what
nay begin as a personal conpl aint becones a concerted protest if other
enpl oyees join wth the conplaint, and enpl oyees who, as a group,

rai se indi vidual conplaints are
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inplicitly comng to each other's mutual aid and defense. A nstrong
Nurseries, Inc. (1986) 12 ALRB No. 15; Harl an Ranch Gonpany (1992) 18

ALRB Nb. 8. Furthernore, it is not necessary for each enpl oyee in the
group to personally contribute to the discussion to be considered a
participant in the concerted activity. J & L Farns, supra; Mt sui
Nursery, Inc. (1979) 5 ALRB No. 60. In this case, Santos saw t hese

enpl oyees acting as a group, because they arrived together, gathered
around while M dal es and Lopez spoke, and the subject of unequal wage
i ncreases affected all of them

Even if this issue were to be decided i n Respondent's favor, it
is well established that enpl oyees who jointly engage in work
st oppages are engaged in protected concerted activity. Lawence
Scarrone, supra; Arnstrong Nurseries, Inc., supra; NLRB v. Wshi ngton
A um num Gonpany (1962) 370 US 9 [50 LRRM 2235]. It is undisputed

that the five enployees in this case left work as a group, and if this
| eaving is construed as a work stoppage, the conduct was protected and
concert ed. 15

The test for whether enpl oyees who | eave work are engaged in

15Gsner al Qounsel does not allege, and the evi dence does not
establ i sh that Respondent di scharged the enpl oyees for conpl ai ni ng
about the wage increases or refusing to work. Rather, Santos permtted
the enpl oyees to discuss their grievances during working tine. As
not ed above, the testinony by some of General Counsel's w tnesses,
that they only left because Santos told themto, is not credited.
Rat her, the credi bl e evidence shows that all of the enpl oyees |eft of
their own accord. . Mdern Iron Wrks, Inc. (1986) 281 NLRB 1119
[124 LRRM 1052]. Wether each one | eft based on his conviction in the
"cause," or so as not to appear to be deserting the others, or a
conbi nation of these factors, is irrelevant in determning whet her
their actions were protected or concerted.
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a work stoppage, or are voluntarily quitting their enployment is
whet her the enpl oyees are tenporarily withholding their services in
order to gain work-related concessions, or are pernmanently severing
the enpl oynent relationship. Enployees who engage in work stoppages
are entitled to reinstatenment under conditions which vary, depending
on the nature of the work stoppage and, in economc strikes, the

exi stence of permanent replacement enpl oyees fromthe tine the
strikers unconditionally offer to return to work. Semnole
Manufacturing Conpany (1984) 272 NLRB 365 [117 LRRM1287]; Mbdern
Iron Wrks, I nc., supra. Enployees who voluntarily quit their

enpl oyment have no right to reinstatenent, even if they resign as a
group over legitinmate protests concerning their working conditions.
Wen enpl oyees are given the option of working under the protested
conditions or |eaving work, and they choose to |eave, such |eaving
I's considered a voluntary quit in the absence of sufficient

evi dence showing they intend to return once their conditions are
met. Carriage Ford, Inc. (1984) 272 NLRB 318 [117 LRRM1249] ;
Raymond R Hufford d/b/a H & H Pretzel Conpany (1985) 277 NLRB 1327
[121 LRRM1110]. It is Ceneral Counsel's burden to preponderantly

establish that enployees have engaged in protected concerted strike

activity.

The credited direct and circunstantial evidence nore strongly
points to a voluntary quit than a work stoppage. \Wen the wage
demand was rejected by Santos, Vidales stated he was going to quit,
and that he had other enployment, very strong

14



indications of intent. 16 A though no ot her enpl oyee nade t hese
statenents, they were present and heard them and |ater chose to join
Vidal es when he left. It has been found that none of the alleged

di scrimnatees said he was striking, and nore significantly, no
nention was nade of returning. " N so nissi ng fromthe testinony of
these enpl oyees is a claimthey ever intended to return to work for

Respondent, at the tine they left on July 11.

n the other hand, the request to speak with N chols and M dal es’
vague reference to goi ng sonewhere el se to seek assi stance coul d be
viewed as support for the assertion that when the enpl oyees | eft, they

were not pernanently severing their ties

16Counsel for the General Gounsel incorrectly cites Raygl o
Gorporation d/b/a the Ort Ogger. Inc. (1985 274 NLRB 1024 [119 LRRM
1062] as a case where the NLRB found a protected work stoppage, even
though at | east one enpl oyee said he was quitting. In that case, the
admni strative | aw judge found no enpl oyee had said this. In his
decision, the judge did cite ABC Prestress & Qoncrete (1973) 201 NLRB
820 [82 LRRM 1406], where such a finding was nmade. There, the
enpl oyee was found to have tol d ot her enpl oyees, and not the enpl oyer,
he was ready to "quit" until everything was settled to his
satisfaction. A so, the wal kout took place in the context of ongoing
negotiations, unlike the instant case, and nany other facts pointed to
a work stoppage, rather than a voluntary quit.

17Counsel for the General Qounsel asserts, "This is not a gane of
semantics,” and the agricultural enpl oyees need not know t he | egal
significance of their actions in order to be protected. Neverthel ess,
in determning the intent of the enpl oyees, their use or non-use of
famliar terns is relevant. Inthis case, the significance is
substantial |y i ncreased, because all of the alleged di scri mnatees
untruthful l'y denied that M dal es used the word, "quit," and M dal es
and Pal onares untruthfully all eged they used the word, "strike," on
the evening of July 11.
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w th Respondent . 18 So, what did the enpl oyees do after |eaving on July
11? he thing they did not do on July 12 was to nmake any attenpt to
contact N chols or Santos to pursue their wage conpl aint, and there is
no evi dence they coul d not have done so. On the fol |l ow ng day, they
first chose to visit an EDD office, where they apparently inquired
about recei ving unenpl oynent insurance benefits, since they were
admttedly told they did not qualify. It is significant that this was
the office they chose to visit, since Mdales, and quite likely the
others, knows full well what functions are served by the ED

It was not until they were inforned by EDD representatives they
were ineligible for benefits that the enpl oyees took tangi bl e action
show ng they w shed to resune their enpl oynent. Neverthel ess, they did
not speak with Nchols until advised to do so by the ALRB
representative. Wen they did, it is very significant none of them
denied N chols' statenent that they had quit, particularly since the
ALRB representative had just expl ai ned the significance of quitting,
as opposed to striking, to their enploynent rights. Fnally, there
are the admssions of having quit in the unenpl oyment i nsurance cl ai ns
and enpl oynent separation statenents of Vidal es and Lara, based on the

information they supplied concerning the reason they were no

|8Suc:h support is far fromunequivocal. By the tine they left,
Sant os had denied their request to speak wth Nchols, and they did
not resune their attenpt to speak wth himuntil several intervening
events, discussed bel ow took place. Vidales' reference to seeking
assi stance el sewhere could nean a variety of things, including a wage
conplaint or civil lawsuit, which could be pursued after the enpl oyees
quit.
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| onger working for Respondent. Based on all of these factors, it is
concl uded that General Gounsel has failed to preponderantly establish
a protected work stoppage. Rather, the evidence shows the all eged
discrimnatees voluntarily quit, and subsequent!|y changed their m nds
when it appeared they woul d be unabl e to col | ect unenpl oynent

i nsurance benefits. S nce General Gounsel has failed to establish a
prot ected work stoppage, Respondent had no obligation to reinstate the
enpl oyees, and did not commt unfair |abor practices by refusing to do
so. Therefore, it is unnecessary to determne whether, by his
statenents on July 13, N chols di scharged the enpl oyees (an issue
first raised by General Gounsel in the post-hearing brief), or whether
Respondent conplied with reinstatenent obligations applicable to

striking enpl oyees.

GROER

The conplaint is dismssed inits entirety.

Cated: May 4, 1994.

""’.-,-.r. . .-}__F;'[.rf.l!q-'.-_ﬂ__

DOJAS GALLCP
Admni strati ve Law Judge
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