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CEQ S ON AFFERM NG PARTI AL D SM SSAL G- ELECTI ON GBIECTI ONS

O July 5, 1994, an election was held anong the agricultural enpl oyees of
(oke Farns, Inc. (Enployer) to determne if they wanted to retain the General
Teansters, Vérehousenen and Hel pers Lhion, Local 890 (Teansters) as their
excl usi ve bargaining representative. The tally of ballots showed 25 votes for
"No union," 2 votes for the Teansters, and 1 unresol ved chal | enged bal | ot .
The Teansters filed several objections to the election. n August 12, 1994,
the Executive Secretary of the Agricultural Labor Relations Board (ALRB or
Board) issued an order setting sone of the objections for hearing and

di smssing the renai ni ng obj ections. The Teansters then



filed wth, the Board a request for review of the dismssal of the
obj ecti ons. ?
DI SCUSSI ON

The di smssed objections are based on vari ous
al l egations of bad faith bargai ning by the Enpl oyer just prior to
the election. The Executive Secretary di smssed the objections on
the basis that the Teansters failed to provide evidence that the
parties' bargaining history was an issue in the el ection canpai gn or
was ot herw se nade known to enpl oyees. Absent such evi dence, the
Executive Secretary reasoned, there is no indication that the
Enpl oyer' s bargai ni ng conduct woul d have tended to affect the manner
I n whi ch enpl oyees ultimately cast their ballots.

Inits objections, the Teansters alleged that the
Enpl oyer violated its duty to bargain in good faith by
(1) refusing to bargain since My 29, 1994, (2) refusingto
provide information in a tinely nanner since that sane date,
(3) conditioning bargai ning, on or about June 7, 1994, on the

Teansters' acceptance of the Enployer's April 27, 1993 offer, and

- August 26, the Employer filed a docunent entitled "Mtion
to Strike (ojections.” In this filing, the Enployer clains that the
Teansters' request for review shoul d be stricken due to its i nproper
atteréxpt to anend its objections and requests that the Board overrul e
the Executive Secret ar?/ s decision to set the other objections for
hear i nﬂ. The fornmer claimis addressed bel ow and does not require
that the request for review be stricken. The latter claimis not
addressed because the Board' s regul ati ons do not provide for review
of the Executive Secretary's decision to set objections for hearing.
Even if the Board's regul ations could be read to all ow such a
rl %queitg 9f40r review the deadline for filing woul d have been August
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(4) cancelling, on June 28, 1994, a schedul ed negoti ati ons neeti ng and
wthdrawng its last offer due to the filing of the decertification petition.
These al | egations were supported by copi es of correspondence between the two
parties, as well as by declarations of Teansters representatives detailing
comuni cations between the parties and difficulties wth information recei ved
fromthe Enpl oyer. There were no declarations attesting to the effect of the
Enpl oyer' s al | eged conduct on the el ection. 2

Nevert hel ess, the Teansters argue, in essence, that the progress
of bargaining is always an issue in such canpai gns and that bad faith
bargaining just prior to a decertification election inherently affects
enpl oyee free choi ce by causing frustrati on and undermning the union in the
eyes of unit nenbers.

A review of the correspondence submtted wth the objections
reveal s an arguabl e prinma facie case of a breach of the duty to bargain in
good faith only wth regard to the failure to provide rel evant infornation

and the cancel |l ati on of the June

nits request for review the Teansters appended a declaration from
one of its representatives and a copy of a letter witten by Dale Goke to a
| ocal newspaper, for the purpose of show ng that the | ack of progress in
bargai ning was a central issue in the el ection canpaign. These naterials
cannot be considered by the Board, as the Board s regul ations require that
such supporting naterial s be submtted along with the objections. (Gal. Code
Regs, Tit. 8, sec. 20365.) Even if the Board were to al |l ow the subm ssion of
addi tional declarations in extraordi nary circunstances, in this case, the
Teansters have offered no expl anati on why such decl arations coul d not have
been submtted at the tine the objections were fil ed.
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30 neeting and w thdrawal of the Enpl oyer's | ast offer.® The earlier del ays
I n bargai ni ng appear to be based on the Enployer's viewthat the parties were
at inpasse and that the Teansters had not yet denonstrated that the inpasse
had been broken. Nbo evi dence was provided that woul d showthat this belief
by the Enpl oyer was unreasonabl e. (onsequently, other than the delay in
providing information, the only supported allegation of bad faith invol ved
conduct on June 28, which was a day after the filing of the decertification
petition and just a week before the el ection.

Wi | e the Board recogni zes that sone forns of bad faith
bar gai ni ng taki ng place after the filing of the petition but before the
el ection mght be of a nature that their del eterious effect upon free choice
and/or upon the validity of the petition would be inherent and i medi ate, the
conduct alleged here is not of that nature. Wereas a | ong period of bad
faith bargaining, wth the resulting di senchant nent over |ack of progress
toward a contract coul d be expected to sour the enpl oyees' view of the union,
it isdifficut to see howthe type of bargai ning conduct alleged to have

occurred here just prior to the election could

3\ational Labor Relations Board (N_RB) precedent holds that (the filing
of a decertification petition alone does not provide a 'sufficient basis for
a refusal to continue to recogni ze and bargai n unl ess the enpl oyer has
reasonabl e grounds for doubting the incunbent union's nmajority status.
(Dresser Industries (1982) 264 NLRB 1088.) S nce, under the Agricul tural
Labor Relations Act, an enployer is not permtted to wthdraw recognition
based on a good faith doubt as to majority support, the NLRB s qualification
on the general rule would not be applicable. (F & P Gowers Associ ati on v.
ALRB (1985) 168 Cal . App. 3d 667 [214 Cal . Rotr. 355].)

20 ALRB No. 15 4,



have affected the election wthout a showng that the enpl oyees were nade
aware of the conduct and that it was used in some way to undermne support
for the Teansters.

In sum the objections and supporting naterials fail to establish
ci rcunstances fromwhich it mght be concluded that the Enpl oyer's all eged bad
faith bargai ning conduct, occurring shortly before the el ection, was of a
nature that it woul d have had an i rmedi at e i npact upon enpl oyees or upon the
credibility or perceived effectiveness of the Teansters. onsequently, the
Executive Secretary correctly di smssed the objections for |ack of declaratory
support show ng that the alleged bad faith bargai ni ng conduct had an i npact
upon the el ecti on.

R

For the reasons expl ai ned above, the Executive Secretary's
partial dismssal of the Teansters' el ection objections, issued August
12, 1994, is hereby AFFl RVED
DATED  Septenber 8, 1994

K n el

BRUCE J. JANI G AN, Chairman

%@/f %cz;é.

| VONNE RAMOS RI CHARDSON, Menber

A

LI NDA A. FRICK, Menber
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QXE FARVB, INC 20 ALRB No. 15
(Teansters, Local 890) Case No. 94-RD | -SAL

Backgr ound

h July 5, 1994, an election was hel d anong the agricul tural enpl oyees of
Qoke Farns, Inc. (Ewployer) to determne if they wanted to retai n the General
Teanst ers, \Wrehousenen and Hel pers Lhion, Local 890 (Teansters) as their
excl usive bargaining representative. The tally of ballots showed 25 votes
for "No union," 2 votes for the Teansters, and 1 unresol ved chal | enged
ballot. The Teansters filed several objections to the el ection. Oh August
12, 1994, the Executive Secretary of the Agricultural Labor Rel ations Board
(ALRB or Board) issued an order setting sone of the objections for hearing
and di smssing the remai ning obj ections. The Teansters then filed wth the
Board a reguest for reviewof the dismssal of the objections. The di smssed
obj ections are based on various allegations of bad faith bargai ning by the
Enpl oyer just prior to the election. The Executive Secretary di smssed the
obj ections on the basis that the Teansters failed to provide evi dence that
the parties' bargaining history was an issue in the el ecti on canpai gn or was
ot herw se made known to enpl oyees.

Boar d Deci si on

The Board first determned that the evidence submtted in support of the

obj ections reveal ed an arguabl e prina facie case only wth regard to the
allegations that the Enpl oyer failed to provide rel evant infornation,

cancel | ed a negotiations session and, wthdrewits last offer upon the filing
of the decertification petition. Wile recognizing that some forns of bad
faith bargai ning conduct just prior to an el ection mght be of a nature that
their deleterious effect upon free choi ce and/or upon the validity of the
petition woul d be inherent, the Board concluded that the conduct alleged in
this case was not of that nature. Specifically, the Board found that, absent
a show ng that the enpl oyees were aware of the conduct at issue and that it
was used in sone way to undermne support for the Teansters, the all eged bad
faith conduct, which was internal to negotiations between the parties, would
not have affected free choice in the el ection, (onsequent |y, the Board
affirned the Bxecutive Secretary's partial dismssal of the Teansters’

el ecti on obj ecti ons.

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the. case, of the ALRB.
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