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CEd S ON AND AREER

This is a technical refusal to bargain case whi ch has been
submtted directly to the Agricultural Labor Relations Board (ALRB or Boar d)
on a stipulated record. The parties have agreed to waive their right to an
evi dentiary hearing pursuant to Labor Code section 1160. 2.' In San Joaqui n
Tonato Gowers, Inc./LQL Farns, Inc. (1993) 19 ALRB No. 4, issued on May 3,
1993, the Board di smssed el ection objections filed by San Joaqui n Tonat o
Gowers, Inc. (SJTG and LAL Farns, Inc. (LAL) . As aresult, the Board
found SITGto be the enpl oyer? and certified the United FarmWrkers of
America, AFL-Q O (URW as the excl usive bargai ning representative of all of

SITGs agricultural enpl oyees in San Joaquin and S ani sl aus Gounti es.

The Agricultural Labor Relations Act is codified at
Galifornia Labor Code section 1140, et seq.

2LC]__ was found to be a farmlabor contractor. By operation of Labor
(ode section 1140. 4, subdivision (c), the entity engaging a | abor
contractor, in this case SJTG is deened to be the enpl oyer.



By letter dated June 14, 1993, the certified bargai ni ng
representative, the UFW requested that SITG conmence negotiations. By
letter dated July 12, 1993, SITGinforned the UFWthat it was refusing to
bargain in order to obtain judicial reviewof the Board s decision
resulting in the certification. The UFWfiled charge nunber 93-C&38-M on
July 19, 1993, and the conpl aint issued on Septenber 23, 1993. Inits
answer to the conplaint, SJITG asserted that it woul d chall enge the Board s
decisionin 19 AARB No. 4 on both the finding that SITG was t he enpl oyer
and the finding that it was not proven that viol ence and coercion
surrounding the election interfered wth enpl oyee free choi ce. However, in
its brief to the Board in support of the technical refusal to bargain, SITG
asserts only that the Board erred in namng SJITG rather than LA, as the
enpl oyer. The parties' stipulation was recei ved by the Board on My 31,
1994, and briefs were filed si multaneously on July 8, 1994 by SITG the
General Gounsel, and the UFW

The Board has considered the record, including the stipulation
of the parties and their briefs, and issues the follow ng findings of fact,
conclusions of law and renedial Qder. Specifically, the Board finds no
basis for disturbing its conclusion in San Joaquin Tonmato G owers, Inc./LCL
Farns, Inc. (1993) 19 ALRB No. 4, that SITGis the enpl oyer and bears the
obligation to bargain in good faith wth its agricultural enpl oyees' chosen
bargai ning representative. Therefore, the Board finds that SJTGs admtted

refusal to bargainis violative
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of Labor (ode section 1153, subdivisions (e) and (a). In addition, for the
reasons set forth bel ow the Board finds that an award of bargai ni ng
nakewhol e is appropriate in this case.

DSOS AN
Relitigation

The Board, like the National Labor Relations Board, generally
does not permt relitigation of representation issues in unfair |abor
practi ce proceedi ngs, absent newy di scovered or previously unavail abl e
evidence. (See, e.g., Linoneira. Gonpany (1989) 15 ALRB No. 20.) A narrow
exception has been recogni zed by both Boards where it is determned that the
certification was manifestly in error because the el ection was held in an
at nosphere of fear and coercion that prevented a free and fair el ection.
(Sub-Zero Freezer ., Inc. (1984) 271 NLRB 47; T. Ito & Sons Farns (1985)
11 ARB No. 36.) As the Board's underlying representation decision suffers
fromno infirmty calling into question the integrity of the el ection
process, the present case does not present circunstances warranting the
i nvocation of this very narrow exception to the rule against relitigation of
el ection natters.

SITG asserts that the Board erred in finding SJITGto be the
enpl oyer, claimng that LO.L is clearly a customharvester to which the
bar gai ning obligation should attach. First, SITG purports to neasure LCL
against the criteria set out in Tony Lomanto (1982) 8 ALRB Nb. 44. SITG
asserts that it is uncontroverted that LOL is solely responsible for the

hi ring,

20 ALRB No. 13 3.



conpensati on, and supervision of the workers, enploys its own supervisors
to protect LAL's interest inthe quality and quantity of the harvest, has a
substantial interest in the harvest because its paynent is on a per ton
basis, has a substantial risk of |oss, has substantial and specialized
equi pnent, carries its own liability insurance, hires its own | abor
contractors, and is responsible for having the tonmatoes hauled to the
packi ng shed.®

In the underlying decision, the Board explained that the
responsi bilities of |abor contractors typically include hiring,
conpensati on, and supervision and, thus, the existence of such
responsibilities does not establish custoner harvester status. Smlarly,
the Board noted that, while the classic | abor contractor is paid a fixed
per cent age above | abor costs, paynent by the ton is not uncommon where the
workers are paid a piece rate. Mreover, the Board has previously found
entities paid by the ton to be |abor contractors. (Joe Maggrio, Inc.
(1979) 5 ALRB No. 26; The Garin Go. (1979) 5 ALRB No. 4; Cardi nal
Dstributing Go. (1977) 3 ALRB No. 23.) Thus, while paynent by the ton nmay
be

3n additi on, SJTG nakes the follow ng assertion, which is, at best,
msleading: "It is beyond dispute that LA plays an integral part in the
tomato industry in the northern San Joaquin Valley.”" This is a rather
puzzling statement given the fact that the record establishes that LQ's
only involvenent in the tonato i ndustry is the harvesting it does for SITG
Mbreover, the record citations provided to support this statenent sinply
i nvol ve testinony concerning LCL's longevity as SITG s provider of
harvesting services. As the Board explained in the underlying deci sion,
the ALRA' s exclusion of |abor contractors fromthe definition of
agricultural enployer is absol ute and does not sinply apply to those | abor
contractors which are not stable or responsi bl e.
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sone evi dence of customharvester status, it is neither determnative
nor inconsistent wth |abor contractor status.

The Board took into account LQL's risk of loss during the
harvest and concl uded that the risk, which was attached only until the
tonatoes were at roadside, was not great and was insufficient to establish
custoner harvester status. SJTG does not explain why the carrying of
general liability insurance is of any significant weight in attenpting to
di stinguish L. fromother |abor contractors. Despite SITGs clains to the
contrary, the record reflected that the LOL owned equi prent utilized in the
tomat o harvest was neither specialized nor particularly expensi ve.*

Wth regard to the hiring of other |abor contractors by LA, the
Board explained that this was not |ogically inconsistent wth | abor
contractor status and that it was aware of no authority that | abor
contractors cannot act essentially as general contractors. Lastly, SITGs
assertion that LCL is responsible for having the tonatoes haul ed to the
packi ng shed is not supported by the record. The record citations provided
establish only that the trucki ng conpany (MPL Transport, Inc.) pays for the

use of a truck owed by LA.. The record evi dence

/

/
/

_ ‘_‘M)st of the equi pnent was generic in nature, inthat it could be used
invarious agricultural and related operations, and the val ue was found to
be considerably | ess than $263, 000.
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indicates that VL is paid directly by SITGfor the hauling of
the tonat oes fromroadside to the packi ng shed.®

In addition to its discussion of criteria under the Tony
Lonanto case, SJITG al so nakes several related argunents with regard
to particular aspects of the Board' s analysis. Frst, SITG asserts
that the Board erroneously concluded that the per ton rate paid to
LQL was strongly tied to | abor costs. Yet, SITGthen goes on to
state that any nethod of conpensation is necessarily tied to | abor
costs. This was exactly the point the Board was naking in
concl udi ng that payment per ton harvested was not necessarily
I nconsi stent with the basic definition of a |abor contractor, which
I's one who provides |labor for a fee. In arelated argunent, SITG
states that the Board erred by concl uding that paynent by the ton
i ndi cates | abor contractor status. However, the Board cane to no
such conclusion. The Board i nstead nade the very different point
that, while the classic |abor contractor is paid a percentage above
| abor costs, payment by the ton does not preclude | abor contractor
status. (19 AARBNo. 4, p. 9.)

Next, SJTGclains that the present situation is anal ogous
to Kotchevar Brothers (1976) 2 ALRB No. 45, where the Board found
the supplier of |abor to be a customharvester. In reachingits
conclusion in that case, the Board relied on the provision of costly

equi prent, the responsibility for delivering

°Sam Loduca, the general nanager of SIJTGduring the tines in
question, testified to this arrangenent and identified a SITG check
nade out to VPL as paynent for haul i ng t onat oes.
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the w ne grapes to the wnery, and per ton charges that were found not to be
tied to labor costs. Here, the Board found the equi pnent provided by LQL
not to be particularly costly, concluded that paynent was tied to | abor
costs, and that LCL's responsibility ended when the tormatoes were carried to
roadsi de. ® Thus, the two cases are readily distinguishabl e.

SITG asserts that the Board erred in giving weight to the fact
that SITGdetermnes the fields to be picked, the anounts, and the degree of
ripeness desired. SITGcites several Board cases where custom harvester
status was found even though the grower or owner exerted simlar control.
(Tony Lonmanto, supra, 8 ALRB No. 44; Gournet Harvesting and Packing (1978) 4
ALRB No. 14; Napa Valley Mneyards (o. (1977) 3 ALRB No. 22; Kot chevar
Brothers, supra, 2 ALRB No. 45.) However, those cases do not undermne the
Board' s concl usion that such control is evidence mlitating agai nst custom
harvester status. They nerely stand for the proposition that, unlike the
present case, where there are other factors present which strongly indicate
that the entity is a customharvester, such control by the grower does not
necessarily indicate that the harvesting entity is a | abor contractor.

In addition, SJITGclains that the Board unfairly mni mzed

LA's risk of loss. The Board did not discount the

_ ®SITG agai n states that LA was responsible for delivery to the
packi ng shed and sinply subcontracted that task to VPL Trucking, but, as
expl ai ned above, the record does not support that concl usion.
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fact that LQL woul d suffer a significant financial loss if a |l arge nunber of
t omat oes were danmaged during the harvest. Instead, the Board sinply pointed
out that the likelihood of such an occurrence was slight and that LA s
responsi bi ity ended once the tomatoes were noved to roadsi de.

Lastly, SJTGclains that the Board failed to consider LO's
strong interest inthe quality and quantity of the harvest. SJTG clai ns t hat
it issignificant that LA, by being paid by the ton, can increase its
profit by notivating the workers to be nore productive. Wy this is
significant is unclear, except to further differentiate the paynent nethod
froma fixed percentage above | abor costs. In any event, since the workers
are paid a piece rate, profit could be increased only if SITGis wlling to
accept as many tons as LA. can harvest and at sane rate per ton. Wile there
nay be sone flexibility in the anount packed, it is limted by the capacity
of the packi ng shed and the anmount of orders received by SITG Mreover,
any | abor contractor who is responsible for supervision of the workers has
the obligation to nonitor the quality of the work

In sum there is no basis presented whi ch warrants a
reexamnation of the Board' s decision that L. acts as a | abor contractor
inits dealings wth SITG The Board careful |y wei ghed the record evi dence
inlight of established precedent and, balancing all relevant factors, cane

to a sound and reasoned concl usi on.
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Bar gai ni ng Makewhol e

SITG asserts that, should the Board not reconsider its decision

finding SITGto be the enpl oyer having the bargai ning obligation, this case
is a cl ose one which does not warrant the inposition of the bargai ni ng
nakewhol e renedy. Labor (ode section 1160.3 provides, inter alia, that the
Board has the authority to nmake "enpl oyees whol e, when the board deens such
relief appropriate, for the | oss of pay resulting fromthe enpl oyer's
refusal to bargain." Bargai ni ng makewhol e i s the difference between what
the enpl oyees were actual ly earning and what they woul d have received in
wages and benefits had their enpl oyer bargained in good faith and agreed to
a contract wth their chosen bargaining representative.

InJ.R Norton Go. v. ALRB (1979) 26 Cal . 3d 1
[160 Gal . Rotr. 710], the Galifornia Suprene Gourt rejected the Board s
previous practice of anarding makewhole in all technical refusal to bargain
cases. The court found that such a per se approach inproperly di scouraged
enpl oyers fromexercising their right to judicial reviewin cases where the
Board had rejected their neritorious challenges to the integrity of an
election. (1d. at p. 34.) Mreover, the court found that the | anguage of
section 1160.3 requires that the Board eval uate each case before it and
determne if the nmakewhol e renedy woul d effectuate the policies of the Act.
(1d. at pp. 39-40.) The court set out the follow ng standard:

[T]he Board nust determine fromthe totality of the
enpl oyer' s conduct whether it went

20 ALRB No. 13 9.



through the notions of contesting the election

results as an el aborate pretense to avoid bargai ni ng

or whether it litigated In a reasonabl e good faith

belief that the union would not have been freely

sel ected by the enpl oyees as their bargaining

representati ve had the el ecti on been properly

conduct ed.
(Id. at p. 39.)

In George Arakelian Farns, Inc. v. ALRB (1985)

40 Cal . 3d 654, 665 [221 CGal . Rotr. 488], the court approved the Board s
post - Norton approach to the awarding of makewhol e i n such cases, which
requi res consideration of both the nerit of the enployer's challenge to the
Board's certification of the el ection and the enpl oyer's noti ve for seeking
judicial review Thus, in determning whether the awardi ng of the
nakewhol e renedy is appropriate in technical refusal to bargain cases, the
Board wi |l consider any avail abl e direct evidence of good or bad faith,
together with an eval uati on of the reasonabl eness of the enpl oyer's
litigation posture, to determne if the enpl oyer "went through the notions
of contesting the election results as an el aborate pretense to avoid
bargaining.” As outlined by the court in Arakelian, the reasonabl eness of
the litigation posture is determned by:

[Aln objective evaluation of the clains in the |ight

of legal precedent, conmon sense, and standards of

judicial review and the Board nust |ook to the

nature of the objections, its own prior substantive

rulings and appel | ate court decisions on the issues

of substance. Pertinent too, are the size of the

el ection, the extent of voter turnout, and the nargin

of victory.

(Id. at pp. 664-665.)
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As expl ai ned bel oy an examnation of SJITGs litigation posture
reveals that its challenge of the Board's certification is wthout a
reasonabl e good faith basis.

Fromits initial refusal to bargain communicated by letter dated
July 12, 1993 until the filing of its brief on July 8, 1994, SITG i ncl uded
anong its stated grounds for chal lenge its assertion that the UFW its
agents, and supporters engaged in a canpai gn of viol ence and coercion that
interfered wth enpl oyee free choice and warrants the setting aside of the
election. SJTGasserts that it reluctantly decided to abandon this clai mas
one of the grounds for its technical refusal to bargain after reviewng the
CGalifornia Suprene Gourt's January 26, 1994 denial of the petition for
reviewin Triple E Produce Gorp. (1993) 19 ALRB No. 2 and the Board' s recent
decision in Ace Tomato (o., Inc. (1994) 20 ALRB Nbo. 7. !

As the Board pointed out when it certified the results of the
electionin 19 ALRB No. 4, the evidence in support of the el ection
obj ections all eging viol ence and coercion was patently insufficient to carry
the Respondents' burden of proof. First, the Board expl ained that, as all
of the alleged msconduct was directed at those enpl oyees who refused to
join the strike, the conduct was not related to the election itself or how

enpl oyees

i ple E where the Board s certification of the el ection has been
uphel d by the courts, involved nore serious msconduct than that found in
the present case. In Ace Tomato (0., which invol ved msconduct |ess serious
than in Triple E but unquestionably nore serious than that found in the
present case, the Board concluded that Ace Tomato's litigation posture was
not reasonabl e and awarded t he nakewhol e renedy.
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shoul d vote. Second, nost of the proffered evidence consisted of
uncor r obor at ed hearsay testinony that is legally insufficient to support a
finding. (See Gal. (ode Regs., tit. 3, § 20370, subd. (d).) Indeed, in
light of these deficiencies, the Board concl uded that the evi dence was
insufficient to warrant setting aside the el ection even if accepted on its
face without regard to credibility.

Uoon review by the courts, the Board s findings of fact are
conclusive if supported by substantial evidence. (Lab. Code § 1160.8.) In
light of this narrow standard of review it is highly unlikely that the
Board' s findings on viol ence and coerci on woul d be di sturbed by the courts.
Thus, a challenge on this basis nust be considered frivol ous and,
therefore, evidence of bad faith. Mreover, the basel ess nature of such a
chal lenge is apparent wthout reference to the recent decisions in Triple E
Produce Gorp. and Ace Tomato (0., Inc. Wile the Board certainly woul d
like to encourage parties to abandon basel ess clains that serve only to
create unnecessary litigation, we cannot ignore the fact that SITG s
i nclusion of the violence issue is evidence of bad faith at the tine SITG
first refused to bargain.

Wile the claimthat LO. was a customharvester rather than a
| abor contractor is not as patently deficient as the violence claim it too
does not reflect a reasonable |itigation postur e.® ns explained in detail

above, the Board careful |y

Sile this a mxed question of law and fact, to which the substantial
evi dence standard of review does not fully apply, the

(continued...)
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weighed all relevant factors in light of existing precedent. The Board
observed that LA, while it assunes sone risk of |oss and provides
equi pnent, has none of the characteristics that have previously been found
to be determnative of custom harvester status.9 In addition to the
soundness of the Board's conclusion that LO. was acting as a | abor
contractor for SJITG there is yet a nore fundanental reason why it is not
reasonabl e to chal |l enge the Board s conclusion that SJITGis the entity to
whi ch the bargai ni ng obligation attaches. 10

The Board, having found LQL to be a | abor contractor, did not
directly address the issue of whether, under the anal ysis approved in R vcom

Corp. v. ALRB (1983) 34 Cal.3d 743

8 (...continued)
Board' s concl usions as to questions of |aw arising under the ALRA are al so
given great deference by the courts. As stated by the court in San O ego
Nursery (o. v. Agricultural Labor Rel ations Board (1979) 100 Cal . App. 3d 128,
140 [160 Cal . Rotr. 822]:

The ALRB i s the agency entrusted w th the enforcenent
of this Act and its interpretation of the Act is to
be accorded great respect by the courts and wll be
followed if not clearly erroneous.

(CG. Ruline Nursery Go. v. Agricultural Labor Relations Board (1985) 169
Gal . App. 3d 247, 259 [216 Gal. Rotr. 162].)

9See, e.g., Gurnet Harvesting and Packing Co. (1978) 4 ALRB No. 14,
Jack Sowells, Jr. (1977) 3 ALRB Nb. 93 [ext ensi ve managenent responsibility
or packi ng and shi pping]; Tony Lonmanto, supra, 8 ALRB Nb. 44 [speci al i zed
ﬁqui pne]nt]; Kot chevar Brothers, supra, 2 ALRB No. 45 [costly equi pnent and
aul i ng] .

ONenber Frick believes that the issue of whether LCL is a custom
harvester or a | abor contractor arguably presents a cl ose question.
However, because of her concurrence wth the discussion that foll ows, she
agrees that SITGs claimthat LA shoul d be assigned the bargai ni ng
obligation does not constitute a reasonable litigation posture
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[195 CGal . Rotr. 651], SITGwoul d properly bear the bargai ning obligation
even if LQL was found to be a custom harvester. However, as di scussed

bel owy the Board did nake the very finding that is critical under the
Rvcomanalysis. SITGis well anware of the applicability of Rvcom as it
anticipates this line of reasoning inits brief and argues that LOL has a
nore stable and | ong-standing rel ati onship wth the enpl oyees at issue.
SJTG argues that this, coupled wth the lack of indicia of ajoint enployer
rel ati onship between SITG and LA, requires that the bargai ning obligation
fall upon LQ.

R vcominvol ved three pertinent entities. R vcom Qorporation
ran the farmng operation, Rverbend Farns, Inc. ran the packi ng and
harvesting operation, and Triple Msupplied | abor for the harvest and
haul i ng of the crop. R vcomand R verbend were found to be joint
enpl oyers. The Board found that Triple Mhad sone characteristics of a
customharvester. Nevertheless, the Board, affirned by the court, went on
to find that R vcomand R verbend shoul d have the bargai ni ng obligation
because they had the "substantial |ong-terminterest in the ongoi ng
agricultural operation.” This was based on the fact that R vconm R ver bend
ran the day to day agricultural operations and therefore had invol venent
w th the ongoi ng operations that was greater and nore stable than Triple
Ms invol verent solely in the harvest. The key passage fromthe court's
opinion is as fol | ows:

The Board devel oped t he "custom harvest er"

distinction in response to argunents by certain

| abor suppliers that they were entirely excl uded

fromstatutory
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responsibility as nere | abor contractors. No

deci sion hol ds, however, that a custom harvester

is the sole enpl oyer of any workers it

furni shes. Any such result woul d underm ne the

staIutor%_ oal of fixing |abor relations

responsibility dlrectlg on farmoperators.

Thus, any assunption that Triple Macted as a

custom harvester at R vcom Ranch and was

therefore an enP!oyer of the workers there, does

not preclude a tinding that R vcomand

R verbend, the ranch's operators, were al so

enpl oyers of those workers for purposes of the

Act. The Board reached the correct concl usion.

(Rvcom 34 Cal.3d at 768-769.)

Here, SJITG asserts that LQL has the nost substanti al
long-terminterest in the agricultural operation because it has
harvested for SITGfor nany years and hires a | arge percentage of
the sanme peopl e every year to do the harvesting, and i s responsibl e
for all hiring and supervision. In SJTGs view, this neans that LCL
isthe entity that will nostly likely provide for a stable
bargai ning rel ati onship. SITG al so asserts that, after R vcom the
Board wll examne the rel ationshi p between the cust om harvester and
the owner /lessor in light of joint enployer criteria to determne
if the owier/ lessor, rather than the custom harvester, shoul d be
assigned the bargaining obligation. dting the | ack of evidence to

support the traditional indicia of joint

/

/
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enpl oyers, 1 31716 argues that this further supports the viewthat LCL
shoul d be the desi gnated enpl oyer.

FHrst of all, SJITG has msrepresented the Board and the court's
di scussion in Rvcom The only discussion of joint enployer/single enpl oyer
criteriain that case was with regard to Rvcomand R verbend. Such
anal ysis was not discussed in determning whether R vcom R verbend or Triple
Mshoul d be assi gned the bargai ning obligation. The Board did note that
R vconi R ver bend manager Larry Harris was invol ved in the sel ection and
transfer of sone harvest enpl oyees, but the focus of the di scussion was on
R vcom R verbend' s i nvol venent and control over the agricul tural operations
ingeneral. Qonversely, the Board found that Triple Mexerted no
i ndependent nmanagerial control over the agricultural operations. Smlarly,
in5 &J Ranch, Inc. (1984) 10 ALRB Nb. 26, the Board found that S & J, the
| and managenent conpany, rather than the customharvester, Ro Del Mr,
Inc., had the substantial long-terminterest in the agricultural operations.
This was based on S & J's broad responsibilities for running all aspects of
the agricultural operations. There is no discussion in the decision of

joint ,enployer/singl e enpl oyer criteria.

11Though SITG speaks of joint enployer indicia, theindiciacited are
actual ly those normal Iy utilized in single enpl oyer anal ysis. The four
basic criteria are interrelation of operations, centralized control of
| abor rel ations, comon nanagenent, and common ownership. Wile the two
terns are sonetines used interchangeably, joint enpl oyer anal ysis focusses
on whether there is joint control of |abor relations.
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Turning back then to the issue at hand, the Board s findings in
the underlying decision | eave no doubt as to the outcone when the R vcom
analysis is applied. As the Board pointed out in its decision, the fact
that LCL appears to be a stable and responsi bl e entity does not renove it
fromthe | abor contractor exclusion of section 1140.4(c). Mre inportantly,
stability of the entity itself does not nean that it could provide a stable
bargai ning rel ati onship. The proper focus under R vcomis on the interest
in the ongoing agricultural operations. In other words, the bargai ni ng
obligation should attach to the entity which exerts the greater control not
only over the day to day operations, but al so over their continued
exi st ence.

In the present case, there is no question but that SITGis the
entity wth the nost substantial long terminterest in the agricultural
operations. SITGcontracts wth approxinately fifteen tonato growers to
produce the tonatoes SITG packs in its shed. The contracts nornal |y provide
for SJITGto advance a percentage of the grow ng costs in exchange for a |ike
percentage of the profit. SITGhas a field nan who spends all of his tine
nonitoring the farmng practices of the growers, including planting
schedul es, irrigation, cultivation, fertilization, and pesticide
application. As part of the agreenents with the growers, SITGis
responsi bl e for harvesting, hauling, packing, and narketing the tonatoes,

and, thus, the hub of the overall
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operation is SITGitself.2 Wlike SITG indivi dual growers or the entities
hired to harvest or haul could drop out or be replaced w thout significantly
affecting the overal |l operation.

In the underlying el ection decision, the Board observed t hat
LA s continued existence as a tomato harvesting entity is subject to SITG s
continued wllingness to select it to do the harvesting. LCQ. does no ot her
tonato harvesting and the contract wth SITG represents approxi mately 75
percent of its overall business.® Thus, the Board expressly recogni zed what
iscritical tothe inquiry under Rvcom i.e., that while SITGs substanti al
i nvol venent and investnent in all aspects of the agricultural operation nmake
it an entity that coul d conduct stable |abor relations, L. coul d sinply not
be sel ected by SITGfor the next harvest and the bargai ning unit woul d
essentially disappear. In such circunstances, it would be patently contrary
to the purposes of the Act to attach the bargai ning obligation to the
harvesting entity. Indeed, to do so would be an irresponsi bl e act by this
Board, and it is unreasonable to believe that the Board or the courts woul d
fol | ow such a cour se.

In conclusion, the Board finds that the bargai ni ng nakewhol e
renedy is appropriate in this case. As expl ained above, SJITGs technical

refusal to bargain was initially based in

As noted, SITGhires LOL to do the harvesti ng and VAL to do the
haul i ng to the shed.

_ 13T_he renai nder of the business consists of the planting and
cultivation of other crops. This activity utilizes LA's nore special i zed
equi pnent and requires only a fewworkers in addition to Chavez hinsel f.

20 ALRB No. 13 18.



part on a patently frivolous ground and is further based on argunents
that al so fall short of constituting a reasonable litigation posture.
RER

By authority of Labor Gode section 1160.3 the Agricul tural
Labor Rel ations Board (ALRB) hereby orders that Respondent San Joaquin
Tomato Gowers, Inc., its officers, agents, successors, and assi gns
shal | :

1. Gease and desist from

(a) Failing or refusing to neet and bargai n
collectively in good faith, as defined in section 1155.2(a) of the
Agricultural Labor Relations Act (Act), with the Unhited FarmVérkers of
Anerica, AFL-A O (URW as the certified excl usi ve bargai ning representative
of its agricultural enpl oyees; and

(b) Inany like or related natter interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise of the
rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request neet and bargai n coll ectively in good
faith wth the UFW as the excl usive coll ective bargaining representative of
its agricultural enpl oyees and, if agreenent is reached, enbody such
agreenent in a signed contract;

(b) Make whole its agricultural enpl oyees for all |osses

of pay and ot her economc | osses they have suffered as a

20 ALRB No. 13 19.



result of Respondent’'s failure and refusal to bargain in good faith wth the
UFW such armounts to be conputed in accordance wth established Board
precedents, plus interest thereon, conputed in accordance with the Board' s
Decision and Qder in E V. Merritt Farns (1988) 14 ALRB No. 5. The
nakewhol e period shall extend fromJuly 12, 1993, until the date on which
Respondent commences good faith bargaining wth the UFW

(c) Provide a copy of the attached Notice in the
appropriate | anguage(s) to each agricultural enpl oyee hired by Respondent
during the 12-nonth period fol l ow ng the date of issuance of this Qder;

(d) Preserve and, upon request, nmake available to the
Board and its agents, for exam nation, photocopying, and ot herw se copyi ng,
all payroll and social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the amounts of nakewhol e and
interest due under the terns of this Qder;

(e) Sgnthe Notice to Agricultural Enpl oyees
and, after its translation by a Board agent into all appropriate | anguages,
nake sufficient copies in each | anguage for the purposes set forthinthis
Q der;

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days of issuance of this Oder to all
agricultural enployees inits enploy at any tine during the period from
July 12, 1993, until July 11, 1994,
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(g) To facilitate conpliance wth paragraph (h) and (i)
bel ow, upon request of the Regional Drector or his designated Board agent,
provide the Regional Drector wth the dates of Respondent's next peak
season. Shoul d the peak season have begun at the tine the Regional DO rector
requests peak season dates, informthe Regional D rector of when the present
peak season began and when it is anticipated to end in addition to informng
the Regional Director of the anticipated dates of the next peak season;

(h) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days, in conspicuous places on its property,
the exact period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any copy or copies of the Notice
whi ch nay be al tered, defaced, covered, or renoved;

(i) Arange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
all of its agricultural enployees on conpany tine and property at tine(s)
and pl ace (s) to be determned by the Regional DOrector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice or their rights under the Act. The
Regional Drector shall determne the reasonabl e rate of conpensation to be

pai d by Respondent to all piece-rate enpl oyees
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in order to conpensate themfor tine lost at this reading and during the
guesti on- and- answer period; and
(j) Notify the Regional Drector in witing,

w thin 30 days of the issuance of this Oder, of the steps it has taken to
conply wth its terns, and nake further reports at the request of the
Regional Drector, until full conpliance is achieved.

ITI1S FURTHER CROERED that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representative of Respondent's agricultural enpl oyees be, and it hereby is,
extended for a period of one year commenci ng on the date on whi ch
Respondent commences to bargain in good faith wth the UFW
DATED  August 19, 1994

BRIE J. JANAAN Chairnan

AR A

| VONNE RAMOE R GHARDSON Boar d Menber

Bl Pt

LI NDA A FRI NCK, BOARD MEMBER
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CASE SUMVARY

San Joaqui n Tomato G owers, Inc. 20 ALRB No. 13
(AW Gase No. 93- (= 38-M
Backgr ound

In San Joaquin Tonato G owers, Inc./LCL Farns, Inc. (1993) 19 ALRB No. 4,

i ssued on May 3, 1993, the Board di smssed el ection objections filed by San
Joaquin Tomato Gowers, Inc. (SJTG and LAL Farns, Inc. (LAL) , found SITG
not LA, to be the enpl oyer, and certified the UAWas t he excl usi ve

bargai ning representative of all of SITGs agricultural enployees in San
Joaquin and S ani slaus Gounties. Thereafter, the UAWrequested that SITG
commence negotiations and SJTG responded by stating that it was refusing to
bargain in order to obtain judicial reviewof the Board s decision resulting
inthe certification. SITG asserted that the Board erred by not setting
aside the el ection due to an at nosphere of viol ence and coercion and i n not
finding LOL to be a customharvester to which the duty to bargai n shoul d
attach. The UFWthen filed an unfair |abor practice charge and a conpl ai nt
issued. The nmatter was placed before the Board on a stipulated record. In
its brief to the Board, SJTG abandoned its chal | enge based on vi ol ence and
coer ci on.

Board Deci si on

(bserving that relitigation of representation issues in unfair |abor
practice proceedi ngs has been all oned only where it is determned that the
certification was nanifestly in error because the el ection was held in an
at nosphere of fear and coercion, the Board found that this matter did not
fall wthin that very narrow exception. The Board went on to expl ai n that
SITG s various clains of error inthe analysis the Board applied in findi ng
LAL to be a labor contractor were wthout nerit.

Fnding that SITGs litigation posture was not reasonabl e, the Board

concl uded that SITGwas sinply going through the notions of contesting the
el ection results as an el aborate pretense to avoi d bargai ni ng and,
therefore, awarded the bargai ni ng makewhol e renedy. (J.R Norton Co. v.
ALRB (1979) 26 Cal .3d |.) Specifically, the Board concluded that the initial
chal I enge on the basis of viol ence and coercion was frivol ous, as the
evidence in the underlying el ection proceeding was patently insufficient to
carry the Respondents' burden of proof. The Board also found that its
finding that LOL was a | abor contractor was not subject to reasonabl e

chal l enge. Mreover, the Board expl ai ned that, because SJTG unquesti onabl y
had the substantial long terminterest in the agricultural operation, SITG
woul d be assigned the bargaining obligation even if LOL was found to be a
customharvester. (RvcomQorp. v. ALRB (1983) 34 Cal.3d 743.)

* * *

This Case Summary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB



NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Msalia Regional (fice,
the General (ounsel of the Agricultural Labor Rel ati ons Board (Board)

i ssued a conplaint that alleged that we, San Joaquin Tonato G owers, Inc.,
had violated the law The Board found that we did violate the | aw by
refusing to bargain in good faith wth the UAWregarding a col |l ecti ve

bar gai ni ng agr eenent .

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. Toform join, or help a | abor organi zati on or bargai ni ng
representative;

3. Tovotein a secret ballot election to decide whether you
want a union to represent you or to end such representation;

4. To bargain wth your enpl oyer to obtain a contract covering your wages
and working conditions through a union chosen by a najority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VE WLL. NOI do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above. In particul ar:

VEE WLL neet wth your authorized representatives fromthe UFW at their

request, for the purpose of reaching a contract covering your wages, hours
and condi tions of enpl oynent.

VE WLL nmake whol e al | of our enpl oyees who suffered any econonic | osses as
aresult of our failure and refusal to bargain in good faith with the UFW

DATED. SAN JOAQU N TAVATO ROMERS, | NC

"(Representat i ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. Onhe office is located at 711 North Court Street, Suite H Visalia,
CA 93291-3636. The tel ephone nunber is (209) 627-0995.

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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