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DEQ S ON AFFIRM NG D SM SSAL GF ELECTTON GBIECTTON AND
CERTI F CATI ON GF REPRESENTATI VE

O June 3, 1994,2 Petitioner Lhited FarmVWrkers of Anerica, AFL-

A O (U~Wor Whion) filed a petition for certification seeking to represent
all agricultural enployees of CGalifornia Redi-Date, Inc. (Ewloyer). An
el ecti on was conducted on June 10. The tally of ballots showed 25 votes for
the UFW 9 votes for No Lhion, and 1 Chal | enged Bal |l ot .
The Enployer tinely filed six election objections alleging that
m sconduct by uni on supporters and agents of the Agricultural Labor Rel ations
Board (ALRB or Board) had nade voter free choice in the el ection inpossible.
n June 24, the Board' s Executive Secretary dismssed the Enpl oyer's obj ections

for failure to provide sufficient declaratory support to establish a

_ A though the Enployer is referred to as "California Redi-Date Gonpany”
in sone of the docunents on file herein, it appears fromdocunents filed
bydt he Enpl oyer's attorneys that the correct designationis "CGalifornia
Redi -Date, Inc.”

°N| dates refer to 1994 unl ess ot herw se st at ed.



prina facie case which, if true, would warrant setting aside the el ection.
n June 28, the Enployer's attorney tel ephoned the Board to
request an extension of tine for filing a request for reviewof the
Executive Secretary's dismssal. The Acting Executive Secretary granted an
extension until July 8 for the request for reviewto be received by the
Board, and the Enpl oyer's attorney sent a confirmng letter. The Enpl oyer's
request for reviewwas received by FAX at the Board s offices on July 8.
The FAX was initiated at 4:04 p.m and was conpl eted at 4:17 p.m

Ti nel i ness | ssue

The Acting Executive Secretary's extension of tine was
specifical ly conditioned upon the Board receiving the Enpl oyer's request for
reviewby July 8 The Enployer's attorney did not indicate any intention of
filing the request by FAX nor was he given permssion to file by FAX

The Board' s regul ations permt the filing of docunments by FAX
only under certain conditions, including:

(1) Through no fault of the sending party, there

isinsufficient tine for filing and service as

provi ded i n sections 20164 and 230166. . . . and

(5) For a docunent to be considered recei ved on the

day in question, transmssion nust have begun prior to

4:00 p.m on that date. . . . (Gal. (bde Regs., tit.
8, §20168.)

3 July 1, the UFWs attorney filed a request to shorten the tine for
the Enployer to file its request for review The Executive Secretary
deni ed the Uhion's request on the sane date.

20 ALRB No. 11 2.



S nce the extension of tine granted herein did not authorize the
Enpl oyer to file its request for review by FAX and since, in any case, the
Enpl oyer did not strictly conply wth the regulatory requirenments for filing
by FAX, we find it appropriate to dismss the request for review as untinely
filed. However, as discussed below we find that the Enpl oyer's stated
grounds for seeking revieware wthout nerit, and we wll therefore affirm
the Executive Secretary's dismssal of the el ection objections on substantive
grounds, as well.

(pj ection No. | ;4 Aleged Intimdation of Voters by Enpl oyees Wio Had A ready

Vot ed.

The Executive Secretary dismssed this objection for |ack of
evidence that a group of peopl e near the polling area engaged in
intimdating or coercive behavior. The Enpl oyer asserts that certain
fenal e enpl oyees felt intimdated or threatened by the presence of
certain nal e workers.

Unhder both National Labor Rel ations Board (NLRB) and ALRB
precedent, the test applied in determning whether nonparty conduct is

coercive is an objective, not a subjective, test. (Agri-Sun Nursery (1987) 13

ALRB No. 19.) Several of the declarants herein stated that they felt nervous
and scared at having to wal k by a group of nen on their way to the polls
because they believed the nen to have been involved in a | oud argunent about

the Uhion on an occasion two weeks prior to the el ection.

“The Enpl oyer requested reviewregarding only the first five of its six
obj ecti ons.

20 AARB No. 11 3.



None of the declarants describe conduct in the polling area which
can obj ectively be considered intimdating or coercive. The decl arants'
subj ective feelings of fear or nervousness are not relevant, and noreover do
not appear to have any reasonabl e basis in fact. Therefore, this objection
was properly dismssed by the Executive Secretary.

(hjection No. 2. Enpl oyees (oposed to the UFWVeére Inti mdated, Goerced and

Physi cal | y Thr eat ened.

The Enpl oyer argues that certain enpl oyees were inti mdated
because of their fear of violence if they opposed unionization. The
supporting declarations state that two weeks before the el ection, the
decl arants overheard an argunent anong several enpl oyees who were 30 yards
anay. (ne of the enpl oyees was telling two or three others that he did not
want a union. The declarants describe the argunent as | oud and angry, and
state their belief that the pro-union enpl oyee woul d have hit the anti-union
enpl oyee if the argunent had conti nued.

Nothing in the declarants' statenents denonstrates any reasonabl e
belief that the pro-uni on enpl oyees were close to assaulting the individual
w th whomthey were arguing. There is no indication that threats or
threatening gestures were nade. S nce the declarants' subjective fear of
violence is not supported by the described facts, the objection was

appropriately dismssed by the Executive Secretary.

20 AARB No. 11 4.



(hjections Nos. 3 and 5; Board Agents Permtted Canpai gning in the Polling

Area and the Phot ographi ng of Voters by the UFW

The Enpl oyer argues that there was excessive canpai gni ng by UFW
supporters in the polling area, and that a photographer, who was taki ng
pi ctures of enpl oyees who were about to vote, created the inpression that the
Lhion was trying to determne whi ch enpl oyees were present and whi ch were
not .

As the Executive Secretary points out in his dismssal of these
two objections, it is not clear that any of the all eged canpai gni ng took
place within the quarantine area. Further, there is no indication that there
were any threats or other coercive conduct that coul d have affected the
integrity of the election. The all eged canpai gning activity was brief and
noncoer ci ve, and ended quickly after a Board agent's request.

Further, there was no evidence that the photographi ng of voters
interfered wth free choice. Gontrary to the Enpl oyer's assertion, the
phot ogr aphy woul d not tend to create any inpression anong enpl oyees that the
UFWwoul d be abl e to determne howthey voted. The cases cited by the
Epl oyer in support of its argunent are inapposite, as they invol ved
survei |l ance by union agents of enpl oyees engaged in anti-uni on canpai gn
activity. (Mke Yurosek & Son, Inc. (1989) 292 NLRB 1074; Pepsi (ol a
Bottling Gonpany of Los Angel es (1988) 289 NLRB 736.)

Therefore, (bjections Nos. 3 and 5 were properly

di smssed by the Executive Secretary.

20 ALRB \o. 11 5.



(bj ection No. 4: Enpl oyees Acting as Agents of the UFWPaid Mbney in Return
for Enpl oyee Support and Votes for the UFW

The Executive Secretary dismssed this objection on the ground
that the supporting decl aration was not signed under penalty of perjury.
The Enpl oyer argues that the decl arant was unavai | abl e because he was out of
the country, and that the signed declaration of a wonan who spoke to the
decl arant by tel ephone shoul d be sufficient to bring the matter to hearing.

The Board' s regul ations provide that any party objecting to an
el ection on grounds that m sconduct occurred affecting the results of the
el ection nust submt supporting declarations containing facts wthin the
decl arants' personal know edge, and that such decl arati ons nust be signed
under penalty of perjury. (Cal. (ode Regs., tit. 8, 820365(c)(2) and
8§20365(c)(4).) The objections and supporting docunents nust be filed wthin
five days after the election, and no extensions of tine are permtted. (Cal.
(ode Regs., tit. 8, 820365(a) and (b).)

The Board has interpreted these regul atory requirenents very
strictly because of the need to resol ve el ection matters expeditiously.

(See, e.g., Slver Terrace Nurseries, Inc. (1993) 19 ALRB No. 5.) Here, the

submtted transcription of what an enpl oyee purportedly told the transcri ber
over the tel ephone does not conply with the Board s regul ations. The

Enpl oyer' s argunent that such hearsay evi dence woul d be adm ssi bl e during
the hearing is irrelevant. S nce the docunent is not signed under penalty

of perjury by the declarant, it cannot be considered a validly

20 ALRB No. 11 6.



submtted decl arati on under section 20365 of the Board' s
regulations. (Cal. Code Regs., tit. 8, 820365(c) (4) . )

Therefore, the Executive Secretary properly di smssed (bj ection

CERITI H CATI ON

V¢ affirmthe Executive Secretary's dismssal of the Enpl oyer's
Hection (hjections Petitioninits entirety. W therefore order that the
results of the el ection conducted on June 10, 1994, be upheld and that the
Lhited FarmWrkers of Anerica, AFL-AQ be certified as the excl usive
col | ective bargaining representative of all of Galifornia Redi-Date,
Inc."s agricultural enpl oyees in the Sate of California.

July 27, 1994

15%’—

BRUCE JAN @ AN Chai r nan
s Monr ol o

| VONNE RAMCS R CHARDSON  Menber
iz (O ek

LINDA A FR QK Menber
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CASE SUMVARY

CALI FORN A RED - DATE, INC 20 ALRB No. 11
(Unhi ted FarmWrkers of Anerica, Case Nbo. 94-RG 3-EC
AFL-A 0O

Backgr ound

O June 3, 1994, a petition for certification was filed by the United Farm
Vrkers of Arerica, AFL-AQ O (URW seeking to represent the agricul tural

enpl oyees of California Redi-Date, Inc. (Enployer). An election was
conducted on June 10, 1994, wth the results showng 25 votes for the UFW 9
votes for No Lhion, and 1 Challenged Ballot. The Epl oyer filed six el ection
obj ections al |l egi ng msconduct by uni on supporters and agents of the
Agricultural Labor Relations Board (Board). On June 24, 1994, the Board' s
Executive Secretary dismssed the objections for failure to provide
sufficient declaratory support to establish a prina facie case. A the

Enpl oyer' s request, the Acting Executive Secretary granted an extension of
tine until July 8, 1994, for the Ewl oyer's request for reviewto be recei ved
by the Board. The Board received the request by FAX on that date. The FAX
was initiated at 4:04 p.m and was conpleted at 4:17 p.m

Boar d Deci si on

Inits decision, the Board noted that its regulations permt the filing of
docunents by FAX only when, through no fault of the sending party, there is
insufficient tine for filing by the usual neans. For a docunent to be

consi dered recei ved on the day in question, the transmssion nust have begun
prior to 4:.00 p.m The Board found that the Epl oyer had not strictly
conplied wth the regulatory requirenents for filing by FAX and that it
woul d be appropriate to dismss the request for reviewas untinely fil ed.
However, the Board affirned the dismssal of the el ection objections on
substantive grounds, as well.

The Board found that the Executive Secretary had properly disnissed the
objection alleging intimdation of voters, because none of the described
conduct coul d objectively be considered intimdating or coercive. The Board
found that the objection alleging physical threats to enpl oyees opposed to
the Lhion was not supported by the described facts. (bjections relating to
canpaigning in the polling area and the phot ographi ng of voters were properly
dismssed, the Board hel d, because it was not clear that the all eged

canpai gni ng took place wthin the quarantine area, the activity was brief and
noncoercive, and It ended quickly after a Board agent's request. Further,
there was no evidence that the photographing of voters interfered wth free
choice. Anally, the Board affirmed the dismssal of an objection alleging
that Unhion agents paid noney for enpl oyee support and votes, because the

obj ection was not supported by a declaration signed under penalty of perjury.



Havi ng concl uded that the Executive Secretary had correctly dismssed all
of the Enpl oyer's el ection objections, the Board upheld the results of the
el ection and certified the URWas the excl usive col | ecti ve bargai ni ng
relprfesent ative of the Enployer's agricultural enpl oyees in the Sate of
Glifornia.

20 AARB No. 11 - 2-



Sate of California AGR AQLTURAL
LABCR RELATI ONS BOARD

Estado de Galiforni a
QONSEJO OE RELAQ ONES DETRABAJADCRES AR GALAS

CALI FGRN A RO - DATE, INC,

S 2
and SRl over %E@%Mgﬁ T

N i uﬁ - *‘pﬂﬁ ad
N TED FARMVRERS F AVBRCA  AFRL-AQ "‘f,p:#a *ﬂ;ﬂ:."'r:':;#‘ o
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Petitioner. g™ &

CERTI F CATI ON GF REPRESENTATI VE
CERTI FH CAQ ON DE.  REPRESENTANT

An election having been conducted in the above nmatter under the supervision of the
Agricultural Labor Relations Board in accordance with the Riles and Regul ations of the Board;
and it appearing fromthe Tally of Ballots that a collective bargaining representati ve has
been sel ected; and no petition filed pursuant to Section 1156. 3(c¢) remai ni ng out st andi ng;

Habi endose conducido una election en el asunto arriba citado bajo la supervision del
Qonsej 0o de Rel aciones de Trabaj adores Agricolas de acuerdo con |as Reg/as y Regul aci ones del
Qonsejo; y apareciendo por la Quenta de Votos que se ha sel eccionado un representante de
negoci aci on col ectiva; y gque no se ha registrado (archivado) una peticion de acuerdo con |a
Seccion 1156. 3(¢) que queda pendi ene;

Pursuant to the authority vested in the undersigned by the Agricultural Labor Relations
Board, ITIS HEREBY (RN HEBEDthat a majority of the valid ballots have been cast for

De acuerdo con la autoridad establ ecida en el suscribiente por el (onsejo de Rel aci ones de
Trabai adores Agricolas, por LA PRESENTE SE (ERTTHCA que la nay or fa de las balotas validas
han si do depositadas en favor de

INTED FARM WIRKERS P AMBRCA AFL-AO

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said |abor
organi zation is the exclusive representative of all the enployees in the unit set forth bel ow
found to be appropriate for the purposes of collective bargaining in respect to rates of pay,
wages, hours of enpl oynent, or other conditions of enpl oynent.

Y que, de acuerdo con la Seccion 1156 del Acto de Rel aci ones de Trabai adores Agricol as, dicha
organi zation de trabaiadores es el representante exclusivo de todos |os trabajadores en |la
unidad aqui inplicada, y se ha determnado que es apropiada con el fin de tlevar a cabo
negoci aci on col ectiva con respecto al salario, las horas de trabajo, y otras condiciones de
enpl eo.

INT: Al the agricultural enpl oyees of the enployer in the Sate of Gilifornia.
UN DAD

S gned at Sacranent o, Glifornia Oh behal f of

Or the 27" day of  July 19 %4 AR ALTURAL LABCR RELATI ONS BOARD

F rnado en De parte del

En el dia de 10 QONSEJIO CE RAL.AQ ONES O TRARAJADCRES AR AaAas



	CONSEJO DE RELACIONES DETRABAJADORES AGRICOLAS

