BEFORE THE AGRI CULTURAL LABOR RELATI ONS BOARD
OF THE STATE OF CALI FORNI A

In the Maitter of:

Mol era Agricul tural G oup,

Enpl oyer, 75-RG 15-M
and 1 ALRB No. 4
%II::[ gdoFar m \Wr kers of Anerica,
Petitioner,
and

General Teansters, Vérehousenen
and Hel pers Lhion Local 890, et a,

[ nt er venor.
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STATEMENT OF FACTS

O Septenber 2, 1975 a PETI TI ON FOR CERTI F CATI ON
was filed pursuant to Section 1156.3 of the Agricul tural
Labor Rel ations Act of 1975 by the Uhited FarmVWrkers of
Anrerica seeking certification to represent all enpl oyees of
the enployer in the Gastroville area "excl udi ng packi ng shed
and any cool ers which in this case are non conti guous.
Addi tional Iy, excluding any nechani cs and rai nt enance
enpl oyees who are represented by the International
Associ ation of Machinists, AFL-AQ Q" The petition for

certificati on naned t he



"Ml era Packi ng Conpany" as the enployer. A pre-election
conference was held on this matter on Septenber 3, 1975.
Subsequent to the pre-el ection conference a O RECTI ON AND
NOM CE G- BLECTI ON was issued on Septenber 4, 1975. The
direction of el ection naned as the enpl oyer the "Ml era
Agricultural Goup” and the unit described was "all agri-
cul tural enpl oyees of Ml era Agricultural Goup excl udi ng
packi ng shed enpl oyees.” A representational election was hel d
on Friday, Septener 5 1975 from6: 15 PMto 7: 00 PM The
tally of ballots for this el ection was issued on Septenber 17,
1975 namng as the enpl oyer the "Ml era Agricultural G oup".
The tally of ballots indicated 15 votes cast for the ULhited
FarmVWrkers of Anerica (herein after called UFW; no votes
for the Wstern Gonference of Teansters, Vrehousenen and
Hel pers Uhion Local 890 (herein after called Teansters); and
no votes cast for no | abor organization. The UFWthus
received the total nunber of all valid ballots cast. n
Septenber 16, 1975 the enpl oyer filed a PET TI ON OF CBIECTI ON
and on Septenber 22, 1975 the Teansters filed two PETI TIONS CF
(BJECTION  The Agricultural Labor Relations Board directed
that a joint hearing be held on both the enpl oyer and
Teansters obj ections. The objections on which the heari ng was
conducted and the issues presented to the Agricul tural Labor.
Rel ations Board by this case are:

1. The enpl oyer contends that the change of
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the identity of the enpl oyer at the pre-election
conf erence from"Ml era Packi ng Gonpany", whi ch
I s an enpl oyer of packi ng shed enpl oyees, to
"Ml era Agricultural Goup", which is an enpl oyer
of field workers, wthout the filing of a new
Petltlon_f_or certification or an anended petition
or certification, and no new show ng of 1 nterest
presented, deprives the Agricul tural Labor

Rel ations Board of jurisdictionto hold an

el ection for the enpl oyees of the Ml era Agricul -
tural Goup. The enpl o?/er contends that such
change resulted in an el ection bei ng conduct ed
for entirely different enpl oyer and an entirely
different group of enpl oyees than those naned in
the original petition for certification.

2. The obj ection of the General onference of
Teansters are that:

a. Packi ng shed enpl oyees were i nproperly
excl uded fromvoting in this el ection;

b. The Uhited FarmVWrkers inproperly
canpai gned at the polls;

C. The Uhited Farm Wrkers harassed
enpl oyees in the exercise of their
voting rights, and;

d. Board agents irrproperlyé permtted

p

reporters and photographers at the
el ection site.

A hearing was held on Qctober 8, 1975 in Sali nas,
CGalifornia before Hearing Gficer James R VWbster, and al

parties were represent ed.

LEGAL ANALYSI S AND CONCLUSI ONS
Turning first to the objection of the enpl oyer, the

Board nust deternm ne whet her the anendment of the petition
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for certification at the pre-election conference, and the
substitution of "Mlera Agricultural Goup" for the previous
listed "Ml era Packi ng Conpany” as the name of the enployer
was inproper, resulted in the substitution of an entirely new
enpl oyer and set of enployees, and thereby divested this
Board of jurisdiction to conduct an election anong the
enpl oyees of the Mdlera Agricultural Goup. W find that as a
matter of law it did not.

The original petition for certification filed by
the United Farm Wrrkers in this case naned "Ml era Packing
Conpany" as the enployer of agricultural enployees for whom

an el ection was sought. As required by Section 1156.3( a) of

the California Labor Code (hereinafter "Act") such petition
was acconpani ed by authorization cards signed by a majority
of the currently enployed agricultural enployees of the

enpl oyer. Upon the service and filing of the petition, and
pursuant to its obligations under Emergency Regul ations
Section 20310( d), the enployer filed with the Board's agent

information including its full and correct |egal nane, and a
list of all enployees in the bargaining unit sought to be

represented by the petitioner. Section. 1156.3 directs that

upon the receipt of such a petition for certification, the
Board or its agent "shall inmediately investigate such

petition". The
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record shows that upon investigation the Board agent assigned
to the instant case determned that the authorization cards
signed by the workers and submtted by the petitioner under
the nane of the "Ml era Packing Conpany", in fact worked for
the "Mlera Agricultural Goup”. The record indicates that
the "Ml era Packing Conpany is the entity which enploys only
packi ng shed enpl oyees, which were specifically excluded in
the petition for certification fromthe unit in which an

el ection was sought. The workers who signed authorization
cards worked for the "Mlera Agricultural Goup", the enployer
of the agricultural field workers in the unit for whom an

el ection was sought.¥ As a result of this investigation upon
the oral application of the UFWthe Board agent anended the
petition to name the Mlera Agricultural Goup as enpl oyer

wi thout requiring the union to file a formal anendnent.
Thereupon, the Board agent turned over a list provided to the
Board by the enployer of all enployees of the Mlera
Agricultural QG oup.

Wil e the enpl oyer objects to the name substitution
without a new petition being filed or formal witten amendnent
filed the record is devoid of any factual show ng that the
enpl oyer was in any was prejudiced by such amendnent.

1/

The petition of the UFWnamed the enpl oyer's
Qroduct as artichokes and estimated a work force of 17 workers.
The information provided the Board aPent by the enpl oyer
i ndi cated Molera Agricultural Goup l'isted its crop as
artichokes and a work force of 16. One of the field workers
testified that his paycheck had the name Ml era Packing Co. on
It to which was additionally stanped "Ml era Agricultural Goup."

- 5—
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It is clear fromthe record in this case that the
Board agent acted not only within the scope of his authority,
but quite properly under the circunmstances of this case.
Such action is simlar to National Labor Relations Board
policy in simlar situations-—bhoth as to case |aw and
operating procedures. In Mllory and Conpany, Inc., 89 NLRB
121, 26 LRRM 1079 (1950) the National Labor Rel ations Board

hel d that amendments to the enpl oyers petition which do not

inpair the position of a party at the pre-election hearing
may be made by the enployer at such hearing. In Swalley
Printing Conpany and/or Accurate Forms Printing Corporation,
(NLRB No. 10RC-5156) 50 LRRM 1116 (1962) sinmlar objections

to those posed in this case were raised by the employer. In

Swal | ey the enpl oyer objected that (a) anendments to the
proceedi ngs were not the proceeding that were originally
intended; and (b) the petitioner should be required, because
of the petition's amendnent as to the nane of the enployer,
to procure a new showing of interest. In that case the
Hearing Officer had granted an oral notion by the petitioner
to correct the name of the enployer. The Regional Director
sustained the action of the Hearing Officer in granting the

oral anendment and a representation election was directed. Z

2/

~ See also, 8101.18 of Satenent of Procedure of
NLRB NLRB Rules and Regul ations Series 8 §102. 65.
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Based on the | egal authority of the Board agent
and the absence of any evidence by the enployer that it was
prejudi ced by the action of the Board agent, the Board
finds that the amendment of the petition for certification
was proper and that the enployer's objection to
certification on that basis is wthout nerit.

W turn now to a consideration of the objections
raised by the General Conference of Teansters, \arehousenen
and Hel pers Union Local 890 et al. No evidence was introduced
at the hearing by the Teansters as to their allegations
regardi ng i nproper UFW canpaigning at the polls or harassment
of workers, and, accordingly those allegations are hereby
dismssed. Regarding the allegation that press photographers
were inproperly photographing and thus interfering with
enpl oyees casting their ballots during this election, the
record is at best inconclusive. The Mlera election was the
very first representational election held under the new
Agricultural Labor Relations Act. It is therefore hardly
surprising that representatives of the press would be on hand
for this historic occasion. The uncontroverted facts reveal
that at all tines during the balloting, menbers of the press,
and press photographers remai ned outside of the barricades
erected to fence off the voting area and that the Teanster's
own witness placed the press photographer in question about a
100 feet fromthe
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boundry erected by the barricades. The voting was conducted in
a shed whose approxi mate di nensions were between 30 to 50 feet
by 75 feet and the voting booths were in the rear of the shed.
Wiile the shed in which the voting was conducted had an open
door, the voting booths were equipped with cloth curtains that
cl osed when a voter went into the booth to cast a ballot. The
record i s unclear whether or not press photographers took any
phot ographs during the actual casting of the ballots. If a
phot ogr apher had phot ographed the shed in which the voting took
pl ace at such a distance, while a voter was hidden fromthe
view behind the cloth curtain of a voting booth, such conduct
could not have affected the outcone of this election. See this
Board's decision in Herota Bros. ALRB_(1975). This holding
is inaccord with simlar determnations by the N. L. R. B. Harold
W More, NLRB 191, 70 LRRM 1002 (1968). In the matter before

the Board the conduct if it occurred at all took place 100 feet

fromelection area by a person who was not an agent of any
party. There was no testinmony that any voter saw the
phot ographer. W find that such action did not affect the
out come of this election

The final issue raised by the Teanster objections
concerns the exclusion, of packing shed workers, enployed by the
Mol era Packing Co. Testinony indicates that the Board agent

determ ned that the packing shed enpl oyees were
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enpl oyed by a different corporate entity and that the packing
shed was invol ved i n packi ng Ml era produce only 25%of the
tinme and thus the packing shed was a comrmerci al operation
subject to the National Labor Relations Board s jurisdiction,
and not wthin the purviewof CGaifornia s Agricultural Labor
Relations Act. . DArigo 68 LLRVM 1013. The URW pr oduced

testinony in support of the Board agent's determination. ¥ A

field worker testified that trucks delivering artichokes from
ot her conpani es made regul ar deliveries to the packi ng sheds
here in question.

The Teansters introduced no evidence at the hearing
to indicate that the enpl oyees working in the shed were
"agricultural workers" as defined by the Galifornia
Agricultural Labor Relations Act. ¥ On this record we. find that
the excl usi on of the packing shed fromthe unit was appropri ate.

Based on the foregoing it is the determnation of
this Board that the petitions of objections affecting the
out cone of the election are wthout sufficient |egal support
and that the result of this, the first election to be held
under Galifornia s new Agricultural Labor Relations Act shoul d

be and is hereby certified.

I Testinony on this point was provided by M. \ dal
Gseguera who worked for the Gonpany for ten years. It is ap-
propriate to note by way of historical footnote that M.
Gseguera was the first agricultural worker in the Sate of
Galifornia to vote under the new | aw

4labor de Section 1156. 2
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Certification i ssued.

P W s,

Roger M  Mahony, Chairnan

;ggfi, DI v

LeRoy Chatfield Joseph R Grodin
P .
L ) e @ b
Ri chard Johnsen, Jr. Joe C. Otega

Dat ed: October 28, 1975
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