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(nh Septenber 8, 1975, the United Farm Wrkers of
Arerica, AFL-AO (" UFW') filed a Petition for Certification, and
the Western Conference of Teansters, Agricultural Division,
| . B. T. ("Teansters") intervened. An election was held on
Sept ember 15, 1975 and the UFWreceived a majority of votes.! The
Teansters timely filed an objections petition (Labor Code Section
1156. 3 (c) ) . Three objections were set for evidentiary hearings on
CQctober 14, 1975:2(1) that a UFWrepresentative was in and about the

voting area during voting; (2) a supervisor was

_ _1The official tally of ballots showed that, of approxi nately 55
eligible voters, 32 voted for UFW 5 for Teansters, and 18 for no uni on.
There were no voi d or unresol ved chal | enged bal | ot s.

’The notice of hearing on objections was served upon Lyl e Berg of

Teansters Local 890 in Salinas dispite the fact that the Teansters
intervention petition |listed the Wstern onference as the intervenor,
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in the voting area during voting; and ( 3) that the Board Agent failed
to supervise the voting area. S nce the third objecti on enconpasses
the first two and is supported by the sane evi dence,

it wll not be discussed separately.

. UFRWorgani zer in polling area during el ection.

The first basis for objection was that a UFWorgani zer was in
and about the polling area during the election. The evidence presented
was that the polling took place between two barracks in a | abor canp
whi ch was surrounded by a fence. Approxinately 50 feet fromthe polling
site there was an entrance to the canp through an open area in the
fence. Throughout the polling period, as UFWorgani zer stood at the

opening in the fence, fromwhich he was in view of voters.

fn. 2 cont.

gave its Los Angel es address, and |isted Teansters Local 1973 in Del ano
as the intervenor's representative to contact. At the hearing, Robert

Ri nker appeared as representative of the Wstern Conference and obj ected
to the conduct of the hearing because of |lack of notice. It is unclear
fromthe record when the Western Conference and/or Local 1973 | earned of
t he schedul ed hear|n%, although it is clear that their indirect

know edge was that the hearing would be held on Cctober 14, the correct
da¥, in Delano. Because of the confusion regarding |ocation, the hearing
of ticer postponed the hearing from1:30 p. m. to 3:00 p. m. to allowtine
for Rnker to get his papers and w tnesses from Delano. Just prior to
the cormencenent of hearing, Rinker informed the hearing officer that

nei ther the Western Conference nor Local 1973 had been notified of the
hearing by the Board. The hearing officer asked whether, in |ight of the
lack of notice, R nker wanted to proceed with the hearing or wanted it
postponed. He agreed to proceed with the hearing and in fact did
participate in the hearing and present a witness who testified in
support of all three Teanster objections. On (ctober 15, the Board
received a telegramfrom Local 1973 objecting to the fact that the
hearing had been hel d and askln?_that Local 1973 be given time to make an
appearance for the record. In l[ight of the fact that the Wstern
Conference was the naned intervenor and that a Western Conference
representative' appeared at the hearing, rejected an offer of

ost ponenent, and agreed to proceed with with and participate in the
earing, we decline to reopen the hearing or overturn the el ection
because of failure of proper notice. One who apﬁears.|n an

adm ni strative proceeding wthout notice to which he is entitled by |aw
cannot be heard to conplain of alleged insufficiency of notice. Farners
& Merchants Bank v. Board of Equalization, 97 Cal. 318, 325 (1893)
?%!g%?5¥' Board of Supervisors of Los Angeles County, 134 C. A. 2d. 606
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The Board Agent hol ding the election had not set
physi cal boundaries for a restricted polling area but had instructed al
party representatives to remain "outside his sight and sound." Signs
designating the polling area were placed both at the location of the
voting tables and booth between the barracks and al so at the entrance to
the canp through the opening in the gate. It is undisputed that the UFW
organi zer did not waive or yell to voters, and did not speak to any
voters entering or |eaving the canp.

Thus, it is unclear whether the UFWorgani zer's physi cal
| ocation shoul d be considered within the restricted polling area due to
the Board Agent's vague designation of the restricted area. However, it
Is quite clear that he was not stationed in the imediate voting area,
that he did not engage in electioneering, and he did not nor attenpt in
any way to interfere with the orderly process of voting. W decline to
overturn an el ection based upon the nere presence of a UFWorgani zer
at, perhaps, the border of the polling area and 50 feet fromthe actual
| ocation of voting. See, Geen Valley Produce Cooperative, 1 ALRB No. 8
(1975) .

1. Supervisor in voting area during election;, Board
Agent failure to supervise voting area.

The Teansters al so objected to the conduct of the election on
the grounds that a foreman was in the voting area during voting and the
Board Agent failed to supervise the polling area. The sane evidence
was presented in support of both objections and consisted of testinony

by M. Maturino, a Teanster organizer.
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Maturino stated that just prior to the comrencenment of polling, the
Board Agent announced that all party representatives shoul d | eave the
area. As Maturino started to |eave, he noticed that Abel Silva,

al l egedly a supervisor, was not neking any nove to |eave. Maturino
brought this to the attention of the Board Agent; the Board Agent told
Silva to leave and he did. Maturino went outside the fence
surrounding the canp and sat in his car. He observed that Silva stood
at the gate for a few mnutes and then went back inside the canp.
Maturino did not see himagain.

Ascunci on Gonzal ez, an enployee, testified that Silva came
into the voting area, voted wthout challenge, and renmained in the
voting area for two to two and one-half hours, standing al one and not
speaking to any voters. He testified that Silva is not a foreman, that
he does many different kinds of jobs, whatever Barbie instructs himto
do. Silva does not hire or fire enployees and never instructs other
enpl oyees in their work. He has on occasion passed on to the other
enpl oyees instructions from Barbie on when they shoul d take a | unch
br eak.

Thus the evidence indicates that Silva was not a supervisor
within the neaning of Labor Code § 1140.4 (j ) but instead was an
eligible voter. Indeed he voted in the election w thout challenge.
Wiile it is true that the presence of even an eligible voter in the
voting area for an extended period after voting, as occurred here, is
| nproper and shoul d not have been permtted by the Board Agent, we

decline to overturn the election based on
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such conduct where the voter did nothing to interfere wth the
el ection® and did not even speak with any other voters.
Certification issued.

Cated: Decenber 22, 1975

Roger Mahony, Chairman
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3See, Chula Mista Farns, I nc., 1 AARBNo. 23 (1975)
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