STATE OF CALI FORNI A
AGRI CULTURAL LABCOR RELATI ONS BOARD

In the Matter of:

ADM RAL PACKI NG CO No. 75-RCG103-M

- Ehpl oyer, 1 ALRB No. 20
Uni ted Farm Wrkers of
Awrica, AFL-AQ
Petitioner,
and

Wst ern Conf erence of

Teansters Agricul tural
D vi sion, BT,
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STATEMENT OF FACTS
A Petition for Certification was filed by the United Farm
Wrkers of Anerica, AFL-CIO (UFW on Septenber 12, 1975. The pre-
el ection conference was hel d on Septenmber 18, 1975, and an election
hel d on Septenber 19, 1975, among all the agricultural

enpl oyees of the enployer in the state. The UFWreceived a
majority of the votes cast. ¥ Both the Western Conference of

Teansters (Teansters) and the enployer filed petitions of objections
to certification pursuant to §1156.3(c) of the Labor Code.

. 1/The Tally of Ballots indicates the results of the
election as follows: UFW= 58; Teansters = 15; No Union = 34;
Chal | enged Bal lots = 7; Void Ballots = 3.



The Teansters failed to appear at the hearing hel d on
obj ections, and their objections were appropriately dismssed. A the
openi ng of the hearing, counsel for the enpl oyer abandoned
certain of the objections raised inits petition and these obj ec-
tions were |ikew se di smssed. 2

The enpl oyer's petition of objection further objected to an
el ection being conducted for its enployees on the basis that such an
el ection was barred by an existing collective bargaining agreenent
bet ween the enpl oyer and Western Conference of Teansters. The UFW
stipulated that such a contract was in existence at the tine of the
election herein. It would appear that the allegation is not a proper
ground for objection upon which evidence should be received, in |ight
of Section 1156.7(a) of the Labor Code which provides "no collective
bar gai ni ng agreement executed prior to the effective date of this
chapter shall bar a petition for election." The objection is wthout
merit.

The issues on which evidence was taken at the hearing
and upon which resolution is needed are as fol | ows:

1. That the election was not conducted properly in

that insufficient notice of the election was given.

2/

~ The notice of the objections hearing indicated that
anong the 1ssues to be considered on the basis of the enpl oyer's
obj ection petition was whet her the shed workers and produce drivers
of the enpl oyer are agricultural enpl oyees wthin the neani ng of
Labor Code §81140.4(a) and (b). In fact, these issues
were not raised by the enployer's petition. At the
heari ng however, the enpl oyer and the UFW sti pul ated t hat
the enpl oyer's packing shed is |located off the farm and
shoul d be excluded fromthe bargaining unit as a
noncont i guous geographical area. Since the packing shed
enpl oyees did not vote in the election, since they were
not working at the tinme, and since the stipulation does
not appear inconsi stent
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2. M sconduct occurred which affected the results of the
election in that: (a) the election was schedul ed for
8:30 AM but agents of the ALRB did not arrive at the
polling area until 9: 00 AM and (b) the UFWhad non-
enpl oyee organi zers talking to voters near the polls.

For the reasons discussed bel ow we find the objections to be
without nerit and certify the results of the election. Issues and
Qpi ni on:

|.  Was the election not conducted properly in that
there was insufficient notice of the election?

Prior to the pre-election conference for the Admral Packing
Company, Ms. Georgia Sarmento, the Admral payroll clerk, received from
the Regional Ofice, the Direction and Notice of Election. At the tine
the Notice was received, there had been no determnation made concerning
the precise tinme and place of the election. Thus, while the Direction
and Notice of Election indicated that the election would be held on the
morning of Septenmber 19, 1975, the Notice indicated that the exact tine
and place of the election would be announced later. This Direction and
Notice of Election was received in the norning of Septenmber 18, 1975,
the day before the schedul ed election. A pre-election conference was
scheduled for 3:00 PMin the afternoon

2/ (cont'd)
with the Purposes_of the Act, Interharvest,Inc., 1 ALRB No. 2, (1975)
the stipulation will be accepted and the unit anmended accordingly. No
evi dence or argument was introduced with respect to produce drivers
except as regards their coverage under a separate agreenent, an issue
di scussed in the body of this opinion.
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of Septenber 18, 1975. Prior to the convening of the pre-el ection
conf erence the enpl oyer attached to the enpl oyees' checks copi es of
the Drection and Notice of Hection. These checks were then
distributed the norning of Septener 18, 1975, before the pre-

el ection conference was held. The enpl oyer contends that the
distribution of the Drection and Notice of Hection the day before
the election wthout an exact specification as to the tine and pl ace
of the el ection under circunstances where the workers woul d not have
been assenbl ed or otherw se avail able for the conpany to pass out
further notice as to the precise tine and place of the el ection
resulted in the enpl oyees not receiving sufficient notice of the
election, requiring that the el ection be set aside.

The evidence at the hearing reveal ed that the enpl oyer's
nornal pay day was on Friday, and that it was a very unusual oc-
currence to have the pay checks distributed to Admral enpl oyees on
Thursday. The agents of the enpl oyer were aware that the exact tine
and place of the election was to be determned at the pre-el ection
conference set for 3: 00 PMon Septentber 18, 1975. The enpl oyer, in
an unusual departure fromits nornal procedure, distributed the
Drection and Notices of Hection on Thursday norning before the
exact information could be determned. V& note that in spite of
this distribution of the Drection and Notice of Hection w thout
the exact tine and place of el ection bei ng specified, the el ection
tally reveal s that the workers knew when and where this el ection was
to be held. ¥ Qut of 128 eligible

3/
The Petition for Gertification indicates that there

were approxinately 135 eligible voters; however, Ms. Sarnento,
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voters 117 participated in the selection of their bargaining
representative. Their voice will be respected. The objection is
denied. See also the Yamada Bros., 1 ALRB No. 13 (1975); Wst Foods,
Inc./ 1 ALRB No. 12 (1975); Yamano Bros. Farns Inc., 1 ALRB No. 9
(1975).

[1. Was there msconduct affecting the results of the
el ection?

A) Is the |ate opening of the polls grounds to set aside
this election?

At the pre-election conference the ALRB agent determ ned
that the polls would be located at two different ranches, the Poster
Ranch and Pryor Ranch. The agents asked that all observers arrive at
the Foster Ranch at 8: 30 AMso that balloting would begin at 9: 00
AM  The Board agents arrived at the Foster Ranch sometinme between 9
and 9: 15 AMand the polls were not open until some mnutes |ater.
Wiile there was testinony that a nunber of workers had assenbled in
and near the polling area in anticipation of the polls opening, the
record is devoid of any indication that any workers left the polling
area because of the late opening of the polls or that the tardy
opening resulted in the disenfranchi senent of any workers. In the
absence of such a show ng, we find that such conduct did not affect
the results of the election. A simlar conclusion was reached by the
NLRB in Utica-Herbrand Tool 145 NLRB No. 165 (1964). In that case

the Board agent opened the

3 (Cont'd)
t he enpl oyers payroll clerk,
knomﬂgggeytherg Kere 128 elig

i Ficated that to the best of her
|
ballots in the Admral electio

n
ble voters. O this number 117 cast
n
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morning balloting ten mnutes |ate. The Board hel d that such del ay
did not constitute inproper election conduct where "No evi dence was
presented nor was any adduced, which would indicate that anyone was
deprived of the right to vote because of the short delay in opening
the polls.”
ALRB No. 12 (1975); E sner Gocery Co., 116 NNRB No. 103 (1965) ;

0. K Van and Storage Co., 122 NLRB No. 95 (1958).

The objection is denied. See also, Wst Foods, Inc., 1

B) Was there msconduct affecting the results of the
el ection resulting fromUFWorgani zers talking to voters near the
pol | s?

Prior to the arrival of the ALRB agents, a nunber of
Adm ral enpl oyees were waiting in the general area where the polling
was to take place. During this time a UFWorgani zer, M. Carlos
Lugo, a former enpl oyee of the enployer, was talking to the
enpl oyees. The evidence indicates that prior to the opening of the
polIs the UFWorgani zer assisted Board agents in setting up the
polling place. Prior to the opening of the polls, M. Lugo and
organi zers for the Teamsters union, who were also present in the
pol ling area before the balloting conmenced, were asked to nove
their cars so that they would not be in the vision of the voting
enpl oyees. M. Lugo drove his car west on Foster Road until he
turned left and parked near the |oading ranp | ocated west of the
polling area. Wile the polls were open, M. Lugo stood near the
equi prent and tractor shed | ocated west of the polling area where he
engaged a number of Admral enpl oyees in conversation before they

went to vote. The record fails to revea
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whet her the union organizer was visible fromthe polling area. The
enpl oyer's witnesses, who testified that they saw M. Lugo talking
wi th enpl oyees, placed his [ocation outside the i mediate polling
area. The question presented is twofold: (a) whether the conduct
of the UFWorganizer in talking to enployees in the general area
where the polling was to take place prior to the opening of the
polls, and ( b) subsequent to opening of the polls conversing with
enpl oyees outside the inmediate area of the polling area was

I nproper el ectioneering conduct requiring the overturning of the
results of this election. |In Lincoln Land Mving and Storage, 197
NLRB No. 160 (1972), the NLRB held that where a conversation

between the union representative and a prospective voter took place

right next to a voting booth a few mnutes before the polls opened,
this was not conduct which interferred with the representation
election. The rule of MIchem Inc., 170 NLRB No. 46 (1968), was

hel d i napplicable to conduct occurring in a polling area before the

polI's were open. Therefore, the presence of M. Lugo in the polling
area prior to opening of the polls was not conduct requiring the
overturning of this election. As to conversations held betwen M.
Lugo and prospective voters while the polls were open, such conduct
occurred outside of the polling area and therefore is not objec-

tionable conduct requiring the setting aside of this election. See
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Herota Bros., 1 ALRB No. 3 (1975); Yanada Bros., 1 ALRB No. 13
(1975); Yamano Bros. Farns Inc., 1 ARBNo. 9 (1975).

CONCLUSI ON

Based on the foregoi ng/ no grounds exist for the over-
turning of this election and we hereby certify the UFWas
bar gai ni ng representati ve.

Certification i ssued.

Dated: Decenber 11, 1975

Yoy oy [
A m i t-'hﬂ'-{’, ’
Roger M. Mahony, Chairman

Joseph R. Grodin
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Richard Johnsen, Jr.

/. Joe C.Ortega (j
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