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STATEMENT OF THE FACTS

O Septenter 15, 1975, a Petition for Certification was filed
by the Lhited FarmVWrkers of Awerica, AHL.-AQ O (hereafter referred to as
URY. The petition sought a representation election for all the
agricultural enpl oyees of WlliamDal Porto and Sons, | nc., engaged in
the production and harvesting of the enployer's agricultural comnmodities
Iin San Joaquin Gounty. Pursuant to the ODrection and Notice of Hection
I ssued by the Regional Drector of the Board, an
el ecti on was conducted on Septenber 23, 15375, at a polling place
| ocated behi nd the new B cksford School .

1/
_ The Tally of Ballots issued showed the results of the

\e/l _egtmf as: UFW=44 votes; No Union = 3 votes; Challenged = 7 votes;

oid = 1.



On Septenber 29, 1975, the enployer filed a petition of

objections to certification pursuant to 81156.3 (c) of the Labor Code.
Z These objections are discussed bel ow.

| ssues Presented:

|. Was the enployer wongfully deprived of the right to
have adequate observers during the course of the election?

At the pre-election conference held in this matter the em
pl oyer requested that two persons, Elena Martinez and Bill Duarte be
designated as his official observers. An objection to these indivi-
dual s serving as observers was made by the UFWand sustained by the
Board agent. The enployer clains that he had to name two other persons
who did not know all the persons who would be voting, thereby depriving
hi m of an adequate observer at this election,

Title 8 Cal. Admn. Code 820350( b) provides in accord with NLRB
practice "each party may be represented by pre-designated observers of its
choosing. Such observers must be non-supervisory enpl oyees of the em
pl oyers." (Enphasis added). The evidence denonstrates that neither of

these individuals is an enpl oyee of the enployer, and therefore both

The objections raised by the enployer's petition set for
hearing conprise ei ght separate grounds upon which they contend
certification should be denied. Six of these objections are discussed
at length in the opinion. No evidence was introduced on two of the
objections: (a) that there were inproper ex parte comruni cation
bet ween Board agents and representatives of the UFW and (b) that no
separate tally for permanent enployees was kept to distinguish their
vote fromvotes of seasonal workers. Accordingly, these allegations
are dism ssed. See also footnote 3.
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are ineligible to serve as observers pursuant to 8 Cal. Admn. Code
820350( b) . Bill Duarte is nmanager of the San Joaquin Farm Production
Association. He is not an enployee of the WlliamDal Porto & Sons Co.
Elena Martinez is the wife of a labor contractor who supplies workers to
the Dal Porto Farms. M. Dal Porto testified that Ms. Martinez is not an
enpl oyee of his conpany.

Since neither of the challenged persons qualify as enpl oyees of

t he enpl oyer they were properly denied observer status by the Board agent.

Il. Ddthe UFWshift workers to increase voter eligibility at
the Dal Porto Farm thereby violating the Agricultural Labor Relations
Act ?

The testinony fromM. Mrtinez shows that workers are noved
fromranch to ranch by the dictates of the work and the call of the
contractor under whomthey work. There was no evidence to indicate that
the petitioning union had any invol venent what soever with either directing
or encouraging workers to shift fromfarmto farmso as to increase the

number of eligible voters. Consequently this objection is denied.

I1l1. Was the ballot enployed in the election m sleading? Wile
there is serious question as to whether this allegation is properly a

ground for objection upon which evidence should
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have been received, ¥ here was, in any event, no evidence introduced to
substantiate this charge. The ballot enployed for this election was a
standard ALRB ballot form The enployer failed to specify in what
fashion he considered the ballot to be msleading. The only evidence
whi ch coul d be considered even renotely relevant to this issue was
testimony that of the 55 ballots cast at this election, a single ballot
had to be voided because it was marked both for a union, and also for
no union. That evidence is not sufficient to support the enployer's

obj ecti on.

|V. Did Board agents fail to require proper identification
creating an opportunity for non-eligible voters to cast ballots w thout
chal | enge?

The enpl oyer charges that many individuals were allowed
to vote without presenting identification.

Title 8 Cal. Admn. Code 820350( ¢c) requires that voters present
"evidence of identification which the Board agent in his discretion deens
adequate.” The testimony of the UFWobserver at this election,

substantiated by the testinmony of the enployer's observer,

3/

This allegation apparently seeks to contest the validity of

Enmergency Regul ation, 8 Cal. Admn. Code §21000 and therefore is not a
rgger subject for review under 81156.3 (c) . Samuel S Vener, 1 ALRB 10

1975). "Simlarly, another of the enployer's objection, that no separate
tally was kept for” permanent enpl oyees to distinguish their votes from
t hose of seasonal enployees, is an attack on the validity of §1156.2 of
the Labor Code, which states that "the baR%$ln|ng_un|t shall be all the
agricultural enployees of the employer."” Wile this allegation was al so
dismssed for |ack of sugportln evi dence, such an allegation is not a proper
ﬁubject for review under 81156.3 (c¢) and should not have been set for a
earing.
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was that UFWcards were used by nost of the voters as a nmeans of
i dentifying thenselves for the purposes of this election. The UFW
observer, who worked for Dal Porto for the past five years, testified
that she knew al nost all the persons who used UFWcards, and that the
names on those cards were the nanes of the voters. The enployer's
observer testified that each worker would state his or her name and, he,
as conpany observer, would check the names off the payroll list. The
observer did not state that any unchal | enged voter had been inproperly
allowed to vote in this election. As there is neither evidence, nor
all egation that anybody was allowed to vote who was ineligible, the
objection is overrul ed.

V. Didthe UFWengage in inproper conduct at the polling
site?

Al'l egations of inproper UFWconduct at the election site fall
into two categories. One class (A) alleges that the UFWengaged in
i nproper el ectioneering. The other (B) relates to the charge that the
UFW mai ntained a voting list at the entrance to the polling area in
violation of the prohibition against keeping a |list of persons who have
voted in a representation election.

A Charges that the UFWengaged in inproper election site
el ectioneering enconpass two separate courses of conduct. The first is
that the UFWstationed a union representative with a large union flag at
a substantial distance fromthe polls on a public highway. The el ection
was conducted in a rear building of a school. The building in which the

polls were | ocated was at the southern end of
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a field, behind a parking |ot which bordered the public road. There was a
di stance of 100 to 200 yards fromthe entrance to the parking I ot on
Howard Road to the building where the polls were |ocated. The testinony

I ndicates that the union organizer with the flag was |ocated from200 to
300 yards west of the polling area. There was no testinmony that the flag
was visible fromthe polling area. The presence of a union representative
with a flag such a distance fromthe polling area is not conduct that

coul d have affected the outcome of this election. See Herota Bros., 1 ALRB
No. 3 (1975).

The ot her aspect of the electioneering allegation concerns the

presence of a UFWorgani zer at the entrance to the parking lot. As stated
above, this location is from 100 to 200 yards fromthe building where the
actual balloting was conducted. There was general testinony by the
attorney for the enployer that the union organizer stopped a nunber of
cars entering the parking | ot and spoke to the occupants, but that he
could neither hear the conversations nor observe what transpired in the
transactions. The parties dispute how many cars were stopped. The

enpl oyer's attorney testified that not all cars were stopped. The UFW
cal l ed Jan Peterson the organi zer who was stationed by the parking |ot.
Ms. Peterson testified that she spoke to persons in only two cars entering
the parking lot, both of which contained union organizers. She further
testified that a third car stopped briefly but she waved theminto the | ot
telling themthat she could not talk. The photographs introduced by the
enpl oyer tends to substantiate the testimony of Ms. Peterson. Two
different cars were identified in the enployer's photographs. Both were
cars used by union organi zers. Based on this record there is no

persuasi ve
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evi dence that any el ectioneering took place at this entry point. Even if
there had been el ectioneering it woul d have occurred beyond the polling
area in which electioneering is forbidden and consequently it woul d not be
conduct sufficient to set aside an election. See Herota Bros., 1 ALRB No.
3(1975). Marvil International Service, Inc., 173 NLRB 192 (1968).

The reliance by the enployer on MIchemlinc., 170 NLRB 46,

(1968), to support its contention that such conduct constituted inproper
el ectioneering is msplaced. The conduct in MIcheminvol ved "sustained
conversations with prospective voters waiting to cast their ballots." The
el ectioneering conpl ai ned of took place inside the actual polling area.
Here the conduct, if it occurred at all, took place outside the entrance
to the parking lot, at |east 100 and perhaps as much as 200 yards fromthe
pol ling place. The MIchemrule has been held not to apply to
conversations wth prospective voters unless the voters are in the polling
area or inline waiting to vote. Harold W More, 173 NLRB 191, (1968).

The Mbore case is authority for finding that the conduct alleged here is

not sufficient to set aside this election. 1In More the election took

place in a warehouse and the polls were |ocated 10 yards fromthe entrance
to that warehouse. The offending conversation took place in a parking | ot
10 yards fromthe building' s entrance. The NLRB ruled that the conduct
was not so near the polls as to be objectionable, Here, whatever
conversations mght have taken place, occurred at the entrance to a
parking lot at |least 100 and perhaps as much as 200 yards fromthe polling
place. Such conversations, if they occurred, did not affect the outcome of

this election
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B. The enployer objects to the UFWorgani zer using a
voting list to check off persons who vot ed.
Ms. Peterson, the UFWorgani zer stationed at the entrance to
the parking lot, kept a voting Iist of persons which she used to check
off the names of some of the workers who had voted. Wile the evidence
fails to establish that the list was enployed to check off persons going
to vote, Ms. Peterson testified that she talked to persons in three cars
as they left and that she kept a voting list check-off of those persons.
The NLRB rule of strict prohibition on the use of voting lists to
check off voters (Piggly-Wggly, Eagle Food Centers, Inc., 168 NLRB No.

101), has not been adopted as a per se rule by this Board, Toste Farns Inc.,
1 ALRB No. 16 (1975). This is based in part on this Board' s recognition of

differences in agricultural enploynent patterns and of organizationa
difficulties. The NLRB recognizes that its general prohibition against the
use of voting listsis arule informed wth a sense of realism and
exceptions to its seemng per se rule permtted. In TomBrow Drilling Co.
172 NLRB No. 133 (1968), announced after the declaration of the rule in
Piggly-Wggly, the NLRB found that the union organizer's checking off only

a fewof the first few voters, probably no nore than three, would not

require an overturning of the election. In not applying Piggly-Wggly, the

NLRB decl ared "any breach of the aforesaid rule which may have occurred in
this case was de mnims and does not constitute grounds for setting aside

the election.” TomBrown Drilling Co., id.

In the instant case the record fails to establish that
more than three cars were stopped on the way out of the polling

area. Since these were voters who had already cast their ballots,
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and the election results indicate 44 votes for the UFW
and 3 for no union, it appears, as in Tom Brown, that
any potentially troubl esone conduct was de mnims.

The checking off of these nanes did not occur as
part of an atnosphere of coercion or intimdation.

Accordingly, our finding in Toste Farns Inc., 1 ALRB NO 16

(1975), is applicable here. There was no additi onal
conduct which mght constitute sufficient grounds for
setting aside this election. The objection is denied.
Vi . s an el ection conducted ei ght days
after the filing of a petition void under 81156. 3(a)?
There is no clear indication in the record of this
case as to why the election was held on the eighth day. It
appears fromthe briefs submtted by both parties that the
basis for holding this election on the eighth day was a
deci sion by the Board agent who erroneously excluded an
i ntervening Sunday fromthe conputation of the tine period
involved. No one alleges prejudice fromthe hol di ng of
this election one day past the maximum prescribed by
81156. 3(a). Thus the facts herein are simlar to those

facts found in Klein Ranch, 1 ALRB No. 18 (1975), deci ded

this date. This election shall not be voi ded.
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GONCLUSI ON

Based on the above, the election shall be certified.

CERTI FH CATI ON | SSUED.
Dat ed: Decenber 11, 1975

f
Rrgs M. Vikony

Roger M. Mahony, Chairman

LeRoy Chatfield p Joseph R. Grodin

e
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Richard Johnsen, Jr. Joe C. Ortega
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