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An el ection was conducted at Klein Ranch on Septenber 27, 1975,
upon the filing of a Petition for Certification by the United Farm Wrkers
of America, AFL-CI O (hereinafter referred to as "UFW) on Septenber 19,
1975. The results, as indicated on the Tally of Ballots, were 68 UFW
votes, 4 no union votes, 13 challenged votes, and 2 void votes. On Cctober
3, 1975, the Sacramento Regional Director of the Agricultural Labor

D

Rel ations Board (hereinafter referred to as "Board") inadvertently issued
Certification of Representative to the UFW Such certification was

wi thdrawn by the Director on learning that the enployer had filed a tinmely
petition of objections to certification pursuant to Section 1156.3(c) of
the Labor Code on Cctober 2, 1975.%  Accordingly, the Board issued

- YThe objections petition apparently was filed at the
Board' s office rather than the Regional (Jfice. The Regional dfice
was not aware of the filing for sone tine and accordingly issued a
Certification of Representative. The Regional Gfice was |ater
I nforned by the Board that such a petition had been tinely filed and
that a hearing was bei ng schedul ed on a nunber of allegations raised in
the Enpl oyer's petition.



a Notice of Hearing and Order of Partial Dismssal of Petition on

Cctober 11, 1975 on the Enployer's petition. The follow ng issues

were noticed for hearing:

(1)

(2)

(3)

(4)

Wiether the Board's failure to conduct an election within
seven days after the Petition for Certification had been
filed, as required under 1156.3( a) of the Labor Code,

prevents the Board fromcertifying the el ection.

Wiet her the enpl oyer was wongful ly deprived of the right to
have adequate observers present during the course of the
el ection, thereby depriving the enpl oyer of a proper

opportunity to chall enge voters.

Wiet her the UFWrepresentatives engaged in inproper conduct
by el ectioneering in or near the polling area and stopping
cars on entry and exit of the polling area.

Wiet her the ballot was msleading as to the avail able
choi ces, not properly designating "no union" as an equal

choi ce

Wiet her prohibited ex parte communications occurred
bet ween the UFWand the Board agents.

A hearing was held on Cctober 23, 1975, in Tracy, California,
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1. Effect of Election Held Beyond Seven Days

As noted above, the petition in this matter was filed on
Septenber 19, 1975, and the election held on September 27, 1975, eight
days later. Labor Code Section 1156.3(a) directs that an
el ection be conducted within a maxi numof seven days of the filing
of the petition.2/ The enployer therefore objects to the election
bei ng conducted beyond this seven-day period. It appears fromthe
record, that the basis for holding the election on the eighth day was
the result of an erroneous decision by the Board agent in charge of the
el ection to exclude an intervening Sunday fromthe
conputation. 8 Cal. Admn. Code, Section 20400.5(a) requires its
inclusion.3 No party alleges that they were prejudiced by the holding
of this election on the eighth day. Specifically, there is no evidence
that eligible enmployees were prevented or deterred fromvoting as a
result of the delay. The question here is a matter of direct statutory
interpretation, whether in the absence of any prejudice the hol ding of
an el ection a day beyond the maxi mum prescribed by Section 1156. 3( a)
divests the Board of jurisdiction and conpels the voiding of this

el ection.

2/Labor Code Section 1156.3(a) reads in pertinent part

. upon receipt of such assigned petition, the Board
shaII I'mmedi ately investigate such petition, and, if it
gthe Board) has reasonabl e cause to believe that a bona

I de question of representation exists, it shall dlrect a
representation el ection b{ secret ballot to be held, upon
due notice to all interested parties and within a maxi mim
ogdsggen days of the filing of the petition.."(Enmphasis
adde

as folloms

¥See al so, Gvernnent Gode Section 6800.
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The Agricultural Labor Relations Act of 1975 (hereafter the
"Act") expresses the policy of the State "to encourage and protect the
rights of agricultural enployees to full freedomof association, self
organi zation, and designation of representative of their own
choosing...." Labor Code Section 1140.2. See also Labor Code Section
1152. The Act establishes detailed procedures by which agricultural
enpl oyees can freely designate representatives of their own choice through
secret ballot elections. Labor Code Section 1156 et. seq. An election
wi Il only be held during that period when the enployer's payroll reflects
50 per cent of the peak agricultural enployment for the current cal endar
year for the payroll period imediately preceding the filing of the
petition. These procedures and requirenents are designed to maximze the
franchise to agricultural enployees. Labor Code Section 1156.4. To
effectuate this policy an electionis to be held "within a maxi num of

seven days of filing," presumably a tine when nost eligible workers wll
still be available to participate in the election. Labor Code Section
1156.3( a) .

Wiile an election is to be held within seven days of the
filing of the Petition for Certification, the failure to conduct one
withinthis time period, albeit an irregularity in procedure, is not a
jurisdictional defect. See Anderson v. Pittinger, 197 Cal. App. 2d 188
(1961) where the Court held that the Gty Council of Wst Covina did

not lose its jurisdiction because it failed to announce its decision

regarding an application for a zoning variance within a stated time as

required by a city ordinance.
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“Intent to divest the court of jurisdiction by time requirenents is not
read into the statute unless that result is expressly provided or
otherw se clearly intended." Garrison v. Rourke, 32 Cal. 2d 430
(1948). In Steenv. Aty of Los Angeles, 31 Cal. 2d 542 (1948),
Section 112 of the Los Angeles Gty Charter provided for a hearing on a

discharge to be held within 15 days. Wen a hearing held beyond this
tinme period was chall enged as beyond the agency's jurisdiction, the
court upheld the discharge stating "It is necessary that there exist a
very clear indication that the jurisdiction of a Board has been
exhausted after the expiration of a certain period of time before a
court will find its loss of power." 1d. at 546.

No such clear indication can be found in the Agricul tural
Labor Relations Act, and its entire thrust and purpose suggest the
opposite. The seven-day requirement is ained at conducting el ections so
that the maxi mum nunber of eligible voters can vote. |In Peak v. The
| ndustrial Accident Conmssion, 82 Cal. App. 2d 926 (1947)

the petitioner argued that failure to make its order within the

30 days prescribed by the Labor Code# caused the Industrial Accident
Comm ssion to lose its jurisdiction to nake an award to an injured

enpl oyee. The court called such a result absurd. Id. at 932.

4/Labor Code Section 580 provides:

"After final hearing by the Coomssion, it shall within 30
days, nmake and file: (ya) its findings, upon all facts
involved in the controversy; (b) its order, decision or award
stating its determnation as to the results of the parties."
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It would be no | ess absurd to suggest that a provision of the | aw
requiring el ections to be held swftly while peak enpl oynent is still
In effect conpel s us to di senfranchi se enpl oyees, whose rights to
secret ballot elections the lawis designed to protect, because of a
mstake by a Board agent.

The workers have no control over setting the el ection date.
To overturn this el ection because a Board official failed to strictly
conply wth Labor (bde Section 1156.3 (a) tine requirenents, in the
absence of any show ng that any party or persons were prejudi ced, woul d
be to penalize the very persons whomthe Act is designed to protect. In
t he absence of such a show ng, the electoral voice of the workers wl |
not be ignored because of an error by a Board agent. The objection is
not sustai ned. However, because of the clear direction of the statute,
inthe future, a Board agent who sets an el ecti on beyond the naxi num
seven day period wll be nade avail abl e in a post-el ecti on proceedi ng,

If necessary, to explain the reason for a del ay.

2. Denial of Enpl oyer's (hoi ce of (bservers

The enpl oyer al so objects to the conduct of this election
on the ground that it was wongfully deprived of its right to have
adequat e observers during the election.® This objection, it appears
fromthe testinony, questions the authority of the Board to deny

observer" status to forenen or supervisors. The enpl oyer asserts

5/The evi dence shows that the enpl oyer did have three
observers present during the el ection, one of wvhomwas pi cked at the
pre-el ecti on conf erence.
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that only such individuals can effectively exercise the enployer's
right to challenge voters since they are nost famliar with all the
enpl oyees.

At the conference, the enployer submtted the name of M.
Philipe Gonez as an observer representative. The UFW objected on the
ground that M. Gonez was a supervisor. Upon this objection, the Board
agent, Ms. Maria Khan proceeded to pose to M. Gonez,
who was al so present at the pre-election conference, a series of
questions regarding his responsibilities as a Klein Ranch enpl oyee. ¢
After questioning M. CGomez, Ms. Khan concluded that he woul d not
qualify as an eligible observer under the law, in that he "did direct
people, that he did acquire workers for the company, and
that he had the power to hire and fire.” ¥/

Title 8 Cal. Admn. Code, Section 20350 (b) provides that “[e]ach
party may be represented by pre-designated observers of his own choosing.
Such observers nust be non-supervisory enpl oyees of the enployer."

(Enphasis added.) This is in accord with NLRB policy

. 6/ The conversation between Ms. Khan and M. Comez is
testimony offered by the UFWw tness, Ms. Jan Peterson, who was al so
resent at the pre-election conference and overheard the conversation
etween Ms. Khan and M. CGonez. Al though the evidence is hearsay,.8
Cal. Admn. Code, Section 20390( a) provides, in part, the " [s]trict
rul es of evidence shall not apply" in investigating proceedings such
as hearings on elections objections.

. 1/ These are the words of M. Peterson paraphrasing M.
Gonez response to questioning by Ms. Khan, And in other testi-
nony, it was established that M. Gomez is known as a |abor con-
tractor in the Tracy comunity.
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of denying observer status to supervisors or foremen "to avoid 'the
|'ikelihood that their presence at the polls may unduly influence

enpl oyees to cast a non-union vot e. See WI ki nson Manufacturing
Conpany v. NLRB. enforced in part, 456 F, 2d 298 (1972), citing Pl ant
Gty Wlding and Tank Conpany, 199 NLRB 131 (1957). Labor Code Section

1140.4 (j ) defines a supervisor as "any individual having the authority,

inthe interest of the employer, to hire, transfer, suspend, |ayoff,
recal |, pronote, discharge, assign, reward, or discipline other

empl oyees...." dearly, M. CGonez falls into this category.
Therefore, denial of observer status by the Board agent was a proper
exerci se of her discretion.
3. FEectioneering and Stopping of Cars by Union Representatives

Two ot her contentions of the enpl oyer concern alleged
I nproper el ectioneering and wongful stopping of cars entering and
exiting Kl ein Ranch. The charge regarding inproper electioneering
i nvol ves the distribution of |eaflets at the entrance of Kl ein Ranch
and the display of a UFWflag first at the entrance to the ranch and
later at a road sign one hundred feet fromthere.

The empl oyer's witness, M. Gilli, contends that certain UFW
el ectioneering was inproper because it took place in or near
the pollina area, which he clains is the entirety of the enployer's

8/
property. Ihe evidence submtted by both parties indicates that

_ M. Gilli has testified that the enpl oyer's property
I ncluded the dirt road going up to and intersecting wth Tracy
Boulevard. The dirt road |eads into the enployer's property to the
pol I'i ng area.
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the position of the union representatives was fromseven to ten feet
off Tracy Boulevard at the dirt road entrance to Kl ein Ranch. The
actual balloting took place in a kitchen on the ranch which M.
Gilli clains is alittle over a quarter of a mle fromthe
i ntersection of Tracy Boul evard and the dirt road.

In addition to disputing the distance between Tracy
Boul evard and the actual polling si L?g,/ vs. Jan Peterson, Director
of the UFWTracy Ofice, has testified that the people who were
standing at the entrance to the ranch did so at the opposite side of
white posts, which appeared to demark the Kl ein property.

The Board has held that electioneering beyond the polling area

I's not conduct sufficient to set aside an election. Herota Brothers 1
ALRB No. 3 (1975). Additionally, the designation of such an

area is left to the informed judgnent of the Board agent conducting

the electimi’ whrvil International Securi ty Service, Inc.
173 NLRB No. 192 (1968}. The. Board agent's instruction to both

the union and" the enployer at the tine of the election was that they
were "to go off the property.” The union representatives
substantially conplied with this request by stationing thensel ves at

the entrance to Klein Ranch. Therefore, the electioneering

9/
o ~ The UPWw tness, M. Peterson, has disputed this di stance
claaimng that it is actually one mle to a mle and a half between where
UFWrepresentati ves were situated and the actual pol ling pl ace.

10/

~ lhe size of the polling place is nornal | y dependent on the
nature of the election, the nunber of voters, and the length of the
vot i ng period. The Board agent shoul d nake as cl ear a designation as
possible of this area
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whi ch took place over a quarter of a mle fromthe kitchen area
clearly did not constitute inproper conduct on the part of the WFW

The enpl oyer al so alleges that the UFWwongful | y stopped cars
entering and exiting the polling area noting, particularly, the inproper
use of a voter eligibility list. This claimcannot be the basis for
denying certification. That a |ist was used by Ms. Peterson is not
denied. However her testinony is that she referred to the list on only
one occasi on, when sone exiting workers infornmed her that they were not
allowed to vote. Consequently, she checked to see if their names were on
the list. The enployer's wtness, on the other hand, only viewed this
apparent conduct froma distance, surmsing that the payroll |ist was
bei ng used inproperly. Assumng, arguendo, that the UFWwas using the
voter eligibility list to check off names, such conduct is not per se
inpermssible unless it is part of atotality of conduct amounting to
intimdation of eligible voters. There is no evidence of any conduct

anounting to an intimdating atnosphere. See Toste Farns, 1 ALRB No. 16

(1975). This objection is overruled.

Charges regarding i nproper el ectioneering by the stopping
of cars going into and out of Klein Ranch simlarly |ack substance.
| f cars were stopped upon entering and exiting K ein Ranch, such

conduct occurred a substantial distance fromthe polling plabsgi

11/
_ V. Peterson disputes M. Gilli's testinony as to cars
bei ng stopped on entering Klein Ranch. She does not d|seyte stopping cars
on eX|t|n?. On this point she has testified that the UF stopFed cars to
informvoters to return for the ballot counting and to find out if anyone
needed a ride or had other problens. M. Gillr, on the other hand, never
was a party to any conversation which took place.

- 10 -
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As such, this conduct would not be sufficient to affect the outcome of

the el ection.

4. Format of the Ballot

Next, the enployer has alleged that the ballot was m sl eading
inthat it failed properly to designate a choice for no union. The
evi dence shows that the ballot used was that officially designated by
the Board. This allegation is without nerit. The Board addressed this

precise issue in WlliamDal Porto and Sons,

Inc., 1 ALRB No. 19 (1975} decided this date. The holding therein

applies in this case. 4

VAV AV AV A A S AV iV
VAV AV AV AV AV AV BV v
VAT AV AV AV AV AN AV AV
fFrrrrr 7070
YAV AV AV AV AV AV AV AN |
AT AV AV AV AV AV AV AV
VAV AV AV AV AV AV AV iV 4
VA AN A AV AV AV AV AV

12/

In WIliamDal Porto the tally showed that of 55
bal | ots cast, only one ballot was voi ded because the voter had
mar ked both avail able choices. Here, of the 85 ballots cast, only
one ballot was voi ded on this ground.

- 11 -
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5.  Conmuni cati on between Lhion Representatives and the Board
Lastly, the enpl oyer has charged that prohibited ex parte

communi cation exi sted between the UFWand the Board agent. No

evi dence was offered on this point. Accordingly, this allegationis

di sm ssed.

Based on the foregoing the election is hereby certified.

Gertification issued.
Dat ed: Decenber 11, 1975

Cor . Yrakins

Roger M. Mahony, Chairman

-

: ::;"‘; . - .
MMLJ T e e b P e e i
T

- J h R. Grodi
LeRoy Chatfield 0sep rodin

Richard Johnsen, Jr. U Joe C. Otega
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