BEFCRE THE ACR AULTURAL LABCR RELATI ONS BOARD
GF THE STATE G- CALIFGRN A

TCGBTE FARVE, | NC,

)

Enpl oyer, g Nb. 75-RG 11-S

and )  1ARBN. 16
N TED FARM WCRKERS CF AMER GA, )
AFL-Q Q g
Petitioner. g

After a Petition for Certification was filed by the United Farm
Wrkers of Arerica (URVY and pursuant to a Drection and Notice of Hection/ an
el ecti on was conducted on the enpl oyer's premses between the hours of 7:00
am and 9:00 am and 4:30 p.m to 7:00 p.m on Septenber 17, 1975. F fty-one
votes were cast for the UFW five voted no union and sixteen ballots were
chal | enged.
The enpl oyer filed a tinely Petition of Cbjections under Section
1156. 3(c) of the Labor Gode and a hearing on the objections was hel d on Cct ober
17, 1975.
The objections are directed to certain inproper conduct of the Board
Agent and of the UFWwhich al l egedly affect the outcone of the el ection. 1.
Board Agent's Conduct
The enpl oyer clains that the Board Agent
“failed to keep a proper tally of the challenges and did not all owthe
Toste Farns, Inc., observers to keep such a tally."
The only significant testinony on this i ssue was devel oped by Ms.
Hena Martinez, the wfe of the labor contractor and one of the enpl oyer's
observers, who stated that she was in the car wth the Board Agent and the two

UFWobservers en route to the school where the
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bal | ots were to be counted. At one point, they stopped for gas and she | eft
the car for two to three mnutes. Wen she returned, she saw the Board Agent
rummage in the trunk of the car, renove sone papers and take themto the
driver's seat where he counted the nunber of chal |l enged bal l ots and entered
the total on the bottomof a page.

There is no claimthat the challenged ballots were in any way
tanpered wth or that the nunber of these ballots noted by the Board Agent was
different fromthe actual nunber challenged at the election site. There is no
evidence that Ms. Martinez or M. Duarte, the other observer, was forbidden to
keep a tally as stated in the objection. In any event, the chal |l enged ballots
were not sufficient to affect the outcone of the election. This objectionis
di sm ssed.

The second objection to the Board Agent's conduct of the
election is that,

"proper identification was not required of the voters in the
el ection thereby creating an opportunity whereby noneligible voters
nay have voted w thout chall enge."

The Board Agent permitted voters to identify thensel ves by payrol l
check stubs or UFWnenbership card. Title 8 Galifornia Admnistrative Gode 8
20350 provides that the Board Agent nay, in her discretion, determne the
adequacy of identification supplied by prospective voters. The Board Agent and
the enpl oyer's observers careful |y checked the identification of each voter
against the official eligibility list. e of the enpl oyer's observers
testified that one voter had four UFWcards and the nane of the cards did not

mat ch any nanme on the official list.' The ballot was chall enged. The ot her

11t is not clear whether these cards were all the sane or bore different
nanes. The record does not reflect the nature of the card used.
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observer for the enpl oyer clained that two voters appeared wth identification
whi ch bore nanes other than the nane the observer clained was their real nane.
The observer recogni zed the voters as enpl oyees eligible to vote. Recognition
of an enpl oyee by an observer nay, at the discretion of a board agent,
constitute adequate identification. There is no evidence that the Board Agent
abused her discretion.
2. Al eged UFWM sconduct

a. The enpl oyer clains that the union's conduct in the past
distorted nornmal enpl oynent trends of farmworkers in the area so that those
who voted were not representative of the unit in question. The enpl oyer
testified that in August, 1974, nore than a year before the el ection, groups of
UFWpi ckets threw rocks at enpl oyees of Toste Farns and therefore, according to
the enpl oyer, about twenty enpl oyees, who woul d have voted agai nst the union,
did not return for the 1975 harvest season. The evidence i s too specul ative
and the incident too renote to be regarded as conduct affecting this el ection.

b. The enpl oyer clains that el even enpl oyees were
"pl anted" by the union on the payroll in order to affect the outcone of the
el ection.
No suggestion was nade that these enpl oyees were on two payrol

lists for the sane dates of enpl oynment. No one chal | enged t hese voters and
they were, therefore, presunably, properly on the eligibility list. The
objection is not sustained by the evidence. To the contrary, the wife of the
| abor contractor who works for both Toste Farns and anot her enpl oyer testified
that the | abor contractor frequently noves enpl oyees between the ranches of the

two enpl oyers.

1 ARB No. 16 3



C. Thi s obj ection states:

"That the voters in this el ection were subjected to URWor gani zi ng
activity and influenced by way of illegal access to the private property
of Toste Farns, Inc., prior to the el ection, thereby creating unfairness
in the conduct of this election.”

h two occasions, approxinately a week to ten days before the
el ecti on, UFWorgani zers appeared on the enpl oyer's premses at tines other
than the hours set forth in Title 8 Galifornia Admnistrati ve Gode § 20900.

(ne of these days, union organizers were on the premses during a "break tine"
whi | e a machi ne was bei ng checked. There was no evi dence that the organi zers
refused to | eave upon request. n another day, four uni on organizers "drove in
and drove out"” wthout talking to anyone or interrupting the work routine of

t he enpl oyees.

It is not clear whether the union organi zers were on the enpl oyer's
premses at tines other than those permtted by the Board s access rule; in any
event, their conduct was clearly de mnims and does not warrant setting aside
the el ecti on.

d. The enpl oyer cl ai ns:

"That UFWrepresentatives di spl ayed flags and congregated at the entrance
to the roads to the polling place stopping alnost all cars on both entry
and exit thereby wongfully interfering with the proper conduct of the

el ection.”

A flag bearing the UFWsynbol was di spl ayed by a uni on adher ent
near the entrance to the enpl oyer's property a distance of 1,500 - 2,000
feet fromthe polling place. V¢ are asked to set the el ection aside on the

ground that it interfered wth the right of enpl oyees to a "free choice."
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V¢ are concerned, of course, that once the polls have been opened,
enpl oyees shoul d be permtted to cast their vote in an at nosphere free of
interference by the parties or their adherents. V¢ do not consider the public
display of the union insignia nore that a quarter of a mle anay fromthe
pol i ng booth as interference.

e. In addition, the enpl oyer contends that conversations between
uni on agents and prospective voters during the el ection invalidated the
el ection.

Jan Petersen, UFWorgani zer, had conversations wth sone of the
enpl oyees who were proceeding in their autonobiles to the voting areas. The
conversation took place 1,500 feet fromthe pol ling place on a public road.

The el ecti on shoul d be set aside, the enpl oyer argues,
because the prohibition agai nst conversations between the UFWorgani zer and
prospective voters in the polling area? i s governed by the so-called M| chem
rule. This rule, enunciated by the NNRBin Mlchem Inc., 170 NLRB Nb. 46
(1968), sinply stated, stands for the proposition that any conversations in the
pol ling area between parties to the el ection and enpl oyees waiting to vote,
regardl ess of the substance of the conversation, wll invalidate an el ection.
In MIchem the union agent "...[s]tood for several mnutes near the |line of
enpl oyees waiting to vote, engaging themin conversation... [we believe that
the sustai ned conversation was prospective voters waiting to cast their
bal | ots, regardl ess of the content of the remarks exchanged, constitutes

conduct which, initself, necessitates a second el ection..."

2 The enpl oyer contends that the entire area fromthe entrance to his property
to the poll'ing place shoul d be consi dered a designated pol I ing area because
this was the only one entrance to the polls.
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[T]his rule is nothing nore than a preventive device to enforce the
law against electioneering in polling places nornally applied in
political elections and in our representation el ections."

V¢ do not agree that the Ml chemrul e should be applied in this
case. In our judgnent, that area between the public road and the polling booth
could not rationally be designated "in and around the polling place" as the
enpl oyer's brief urges. The NLRB evidently considered the ban agai nst
el ectioneering in the same light as a proscription "nornally applied in
political elections.” No one could reasonably argue that 1,500 feet froma
pol ling booth in a political election would be off limts to conversations
between partisans of apolitical party and a prospective voter. See also Marvil
International Security Svc., 173 NLRB 1260 (1968) hol ding that the prohibition

agai nst conversations is limted to polling areas,

f. Checki ng of f nanes of voters:

Jan Peterson, a representative of the UFW while stationed on a
public road 1,500 feet fromthe polling place, stopped the cars of voters and
asked their nanes. She testified that she kept track of the nanes of those who
had voted so that union representatives could attenpt, to contact those who had
not voted and provide transportation to voters who desired it. An hour and a
hal f before the polls closed, she sent out people to offer rides to the polls
to those who had not yet voted.

The enpl oyer urges that we overturn the el ection on the
basi s of decisions of the National Labor Rel ati ons Board whi ch prohibit anyone
fromkeeping a list of persons who have voted aside fromthe official
eligibility list used to check off the voters as they receive their ballots.

A ggly-Wggly Eagl e Food Centers, Inc., 168 NLRB No. 101 (1967). The R ggl y-

Wggly case has its origins in the case of
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Internati onal Sanpi ng Conpany, 97 NLRB No. 101 (1951) where the son and

sister-in-lawof the president of a snall conpany acted as el ection observers

and as such, checked off the nanes of eligible voters as they left their work
posts to vote. The NLRB overturned the el ecti on because of a | ong standi ng
rul e prohibiting observers fromkeeping a list of voters. The NLRB did not in
that case, or in subsequent cases, articulate the reason for the ban on keepi ng
track of voters other than the observation that such a ban woul d "guar ant ee
free choice.” The NLRB has certified el ecti ons where enpl oyees di d not know
their names were bei ng checked off. A D Juillard and Go. 110 NLRB 2197, 2199,
TomBrown Drilling Gonpany, Inc. 172 NLRB 1267.

The NLRB has found efforts by union representatives to get voters to

the polls to be unobj ectionable. For exanpl e, in Qaddock-Terry Shoe

Gorporation, 80 NLRB 1239, 1240-41, an election was certified where an observer

cal | ed uni on headquarters during the el ection and reported the nanes of union
nenbers who had not yet voted. Informng workers of the tine and pl ace of the
election and insuring the vote is nore difficult in el ections conducted under
the Agricultural Labor Relations Act than under the NLRB.

Hections hel d under the National Labor Rel ations Act
are announced enough in advance to enable the Board and the parties to notify
the voters. \oters often congregate in central places and can be notified
together. Mst voters can read. Enpl oyees work in a nore concentrated area
than do nost agricultural enployees in Galifornia. Therefore, shortly before an
el ection begins, and at intervals thereafter, all enpl oyees can be notified,
often over a public address systemthat the polls are open. In addition, NLRB
deci sions require that workers be enpl oyed by the enpl oyer on the day of the

el ection, thereby increasing the chance that the worker is aware of the

1 ARB No. 16 7



opportunity to vote. See, for exanpl e A ynouth Tow ng Conpany, Inc. 178 NLRB

651. There is no such requi renent under the Act Labor Code § 1157.

Agricultural workers nmay be scattered over nany acres. They cannot
be contacted by public address system Board agents or union representatives
nay not know where particul ar crews are working or how nany crews there are.
In addition, eligible voters not working for the enpl oyer on the day of the
el ection cannot be notified at the work place of the tinme and pl ace of voting.
Agricul tural workers who are not citizens nmay have no previ ous experience of
voting in any el ection. My workers cannot read the notice of el ection, even
if they see it. Snce thereis often only a day or | ess between the
announcenent of the tine of the election and the el ection, workers have | ess
opportunity than they woul d under the NLRAto get word of the el ection.

The record of this case reveals that on the day of the election,
nany eligible voters were not working on the enpl oyer's property where the
el ection was taking place. Keeping track of those who voted enabl ed the uni on
to contact those who ot herw se nay not have know about the el ection and nay not
have voted. It appears that this was the only use for which the |ist was
enpl oyed in this case.

V¢ concl ude that the checking off of nanes of voters who have vot ed,
as part of a canpaign to assure that all eligible workers have notice of the
el ection and an opportunity to vote, is not per se inpermssible conduct such
as to warrant setting an el ection aside. Such conduct wll be viewed as
i nproper however, and ny result in setting an el ection aside, where it occurs
in acontext of coercion or intimdation such that voters nmay reasonably regard
the checking off of their nanmes as invol ving undue pressure upon themto vote

or not to
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vote, or as constituting an inplicit threat of surveillance as to how they

voted. There is no evidence in this case of inproper conduct.
Certification issued.

Dated: Decenber 5, 1975

Roger M Mahoney, Chai rnan

LeRoy Chatfield Joseph R Godin

R chard Johnsen, Jr. Joe C Qtega
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