BEFORE THE AGRI CULTURAL LABOR RELATI ONS BOARD

OF THE STATE OF CALI FORNI A

In the Matter of:

VEST COAST FARMS, No. 75-RC-12-M

Enpl oyer, 1 ALRB No. 15

and

UNI TED FARM WORKERS OF AMERI CA,
AFL-Cl O,

Petitioner,
and

WESTERN CONFERENCE OF TEAMSTERS

of the International Brotherhood

of Teansters, Chauffeurs, Ware-
housenen and Hel pers of Anmerica, and
LOCAL UNI ONS 116, 186, 274, 542

630 865, 890, 898 and 1973; GENERAL
TEAMSTERS, WAREHOUSEMEN AND HELPERS
UNI ON LOCAL 890 AND TRUCK DRI VERS,
WAREHOUSEMEN AND HELPERS LOCAL 898
affiliated with the |International

Br ot her hood of Teanmsters, \Warehouse-
nen and Hel pers of Anerica.
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O Septenber 2, 1975, the Lhited FarmVWrkers of Aneri ca,
AFL-A O hereafter "UFW) filed a petition for certification wth the
regional office of the Agricultural Labor Relations Board in
Sal i nas seeking to be designated under Section 1156. 3 of the Labor
Code! as the bargaining representative for all of the agricul tural
enpl oyees of the enployer in the Pajaro and Salinas Valleys. The
UFWpetition excluded fromthe

*Unl ess otherwi se indicated, all statutory references are to the
California Labor Code.



proposed bargai ning unit noncontiguous packing sheds and vacuum
coolers in addition to mechanics or maintenance enpl oyees represented
by the International Association of Machinists, AFL-CIO Fol | ow ng
the filing of the UFWcertification petition the Teamsters
intervened. On Septenber 5, the regional director issued a Notice
and Direction of Election for a bargaining unit conprised of all the
agricultural enployees of the enployer "excluding packing shed and
cooler plant empl oyees."™ The election in this unit was conducted on
Sept enber 8, 1975.

The ballots in this election, along with others were
| mpounded pursuant to Board order pending determ nation of the multi-
enpl oyer bargaining unit issue in Eugene Acosta, et. al ., 1 ALRB No.
1 (1975). Wen the Board on the afternoon of Septenber 17, 1975

determned that single enployer units were appropriate it ordered the
I mpounded bal |l ots be counted forthwith. Pursuant to this directive,
the inpounded ballots for approximately 30 separate certification
el ections were counted in 50 has during the |ate evening of Septenber
17 and the early nmorning hours of September 18, The tally for the
West Coast Farns el ection was 188 votes for the UFW 84 votes for the
Teansters, 4 votes for no union, 14 challenged ballots and 8 void
bal | ot s.

Thereafter, the enployer, the Western Conference of
Teansters and its local affiliates (hereafter "Wstern Conference")
and General Teansters, Warehousenen and Hel pers Union Local 890 and
Truck Drivers, \Warehousenen and Hel pers Local 898 affiliated with the

I nt ernational Brotherhood of Teansters, Warehousenen and



Hel pers of Anerica (hereafter "Local 890" ) filed tinely objection
petitions under Section 1156.3 (c) requesting the Board to set this
el ection aside. A nunber of the allegations advanced in the objection
petitions filed by the enployer and the Wstern Conference have been
previously dismssed by the Board on procedural grounds.

An evidentiary hearing on the four renaining objections
rai sed by the enployer and the Western Conference was conducted on
Cctober 8, 1975 in Salinas. The first of these objections advanced by
the enployer related to the alleged inproper determ nation of the
singl e enpl oyer bargaining unit by the regional director. It was the
enpl oyer's contention that the appropriate bargaining unit was
conprised of all those enployers who had given powers of attorney to
the Enployer's Negotiating Commttee, rather than a bargaining unit
consisting solely of the agricultural enployees of West Coast Farns.
The Board has previously considered the identical issue at |ength and,

on the basis of its decision in Eugene Acosta et al ., 1 ALRBNo. 1

(1975), the Board holds the single enployer bargaining unit to be
appropriate al. dismsses this objection.

Next, the enployer and the Western Conference filed simlar
objections alleging that the Board inproperly excluded the packi ng shed
enpl oyees fromthe bargaining unit. Fromthe testinmony presented
during the Cctober 8 hearing, it was undisputed that the packing shed
in question is located approxinately a mle to a mle and one-hal f
fromthe enployer's nearest field and the scope of the shed's

operation is limted to packing



celery produced solely by the enployer. Furthernore, Mtchell
Resetar, Jr ., a general partner of the enpl oyer testified that only
14 or 15 persons were enpl oyed in the shed, a nunber clearly
insufficient to affect the outcone of this el ection.

S nce the enpl oyer's objection presented the first
opportunity for the Board to consider the application of Section
1156.2% inrelation to the Act's legislative history which
indicates that the Board has discretion to consider off-the-farm
processi ng, packing and cool i ng operati ons as distinct
noncont i guous geogr aphi cal areas,® the Board determined that this
issue warranted fuller argunent by the parties and any ot her
interested persons. Accordingly, a special hearing was schedul ed
before the Board for Decenber 1, 1975. However, prior to this
hearing the enpl oyer withdrew its objection to the exclusion of the
packi ng shed enpl oyees fromthe bargaining unit.

Wth the withdrawal of the enpl oyer's objection on this
i ssue, only the Wstern Conference's objection to the excl usi on of
t he packi ng shed enpl oyees renained, this placing this objection in

an identical posture to that previously.

2That section provides in part: "I1f the agricultural enpl oyees

of the enpl oyer are enpl oyed in two or nore nonconti guous geo-
graphi cal areas, the Board shall determne the appropriate unit or
units of agricultural enployees in which a secret ballot election
shal | be conduct ed.

’See Statenent of Intent published in Senate Journal, Third
Extraordi nary Session, My 26, 1975, which provides: It is the intent
of AB 1533 and SB 813, that the Board, in exercising its discretion to
determ ne bargai ning units in noncontiguous geographi c areas, nay
consi der processi ng, packing and cool i ng operati ons whi ch are not
conducted on a farmas constituting enpl oynent in a separate or
noncont i guous geographi c area for the purpose of Section 1156. 2.



consi dered by the Board in Interharvest, 1 ALRB No. 2 (1975). Since

t he nunber of disputed enployees is insufficient to affect the outcome
of the election and, in the absence of other factors either to provide
the Western Conference with a substantial interest in the outconme of
this issue or to establish that it was adversely affected by the
regional director's determ nation of the bargaining unit, the Western
Conference lacks interest to object to that determination.* See

I nterharvest, supra at 6-7, Sections 1156.3( c) and 1140.4(d) of the
Labor Code.

The enployer's third objection to the election which was
based on the allegation that the Board agent inproperly refused to allow
the enpl oyer's observer to challenge voters whose only identification
was a social security card was w thdrawn during the course of the
hearing when it becane evident by the observer's testinony that he was
not in fact precluded from chal | enging such voters by the Board agent.

The enployer's final objection to the conduct of the election
arises fromthe alleged failure by the Board Agents to give the enpl oyer
reasonabl e notice of the tallying of ballots on the evening of Septenber
17, thereby preventing the enployer fromhaving its observers present
when the ballots were counted.

Fol low ng the Board s order on the afternoon of Septenber 17
that the ballots for the single enpl oyer units,

“The Western Conference did not appear either at the hearing
on (ctober 8 or the special hearing on Decenber 1, 1975, and submtted
no witten position directly related to the packing shed issue in this
case. S nce only the UFWattended the Decenber hearing, we consider
it inappropriate to attenpt explication of guidelines on the packing
shed i ssue here.



whi ch had been i npounded pendi ng determ nati on of the multi-enpl oyer
bargai ning unit question, be counted forthwith, the Salinas regional
office followed the Board's directive literally. Unfortunately in
several instances, the regional office provided extrenely short
notice to the parties that the ballots woul d be counted that night.
Uhder the facts of the case now before the Board, it
appears that a Board agent called Ms. Hizabeth Resetar, the wife of
Louis Resetar, one of the enployer's general partners, in VWtsonville
at approximately 7:15 PMon the evening of Septenber 17 and i nformned
her that the ballots cast in the Wst Coast Farns' election would be
counted at 7:30 PMin Salinas nearly twenty mles anay. Ms.
Resetar inforned the Board agent that her husband was not at hone but
she woul d give himthe nessage as soon as he arrived. Wen her
husband arrived home about ten mnutes | ater, she gave himthe
nessage. He then called Mtchell Resetar, Jr., who was al so a
general partner of the enployer, and inforned himthat the ballots
were goi ng to be counted in Salinas at 7: 30 PMand that he was not
going to Salinas since he would not be able to get there in tine.
Mtchell Resetar, Jr., called Rchard Alien, counsel for
the enpl oyer around 7:25 PMand inforned himof the situation.”®
Alien then call ed Andrew Church, counsel for the G ower-Shi pper
Associ ation, around 7: 45 at the Townehouse Mtel in Salinas where

the ballots were going to be counted and asked

It should be noted that after he called Alien, Mtchell
Resetar, Jr ., testified that he nade no effort to attend the
tally but rather, stayed horme for the remai nder of the evening.



Church to voice a protest to the Board agents regarding the counting
of the Wst Coast Farns' ballots w thout the enpl oyer or the

enpl oyer' s observer being present. After apparently being inforned
by Church that the actual counting had not yet started, Alen nade
no attenpt to have either the enpl oyer or the enpl oyer's
representative attend the tally. Thus, fromthe record it appears to
the Board that despite the short notice, the enployer did not nake a
determned effort to have its observers present for the tally. See
also, J. R Norton, Co., 1 ALRBNo. 11 (1975).

It is obviously desirable that all parties receive adequate
notice of the tally of ballots in all cases, and be given an
opportunity to have an observer present. Were there is any
senbl ance of inpropriety in the ballot count, or any substanti al
possibility for the occurence of inpropriety, failure to give such
notice nay well require setting the el ection asi de. Here, however,
the integrity of the seal ed ballot box and the propriety of the
bal | ot count itself have both been Sustantiated. Accordingly, the
enpl oyer' s obj ection concerning the fail ure by the Board agents to
gi ve the enpl oyer adequate notice of the tallying of the ballots is
di sm ssed.

In addition to the objections rai sed by the enpl oyer
and the Wstern Conference/ Local 890 requested the Board to set
aside the election on the foll ow ng grounds:

"Truck drivers, stitchers, folders, hijo [ sic]

operators, and nechani cal harvesting nachi ne

operators were wongfully included In the unit

inthat historically they have a history of
separat e col | ective bargai ni ng



and do not share a community of interest of

other agricultural enployees. Further, by

including themin the overall unit their

contractual rights have been vi ol ated. "

S nce simlar objections were filed in a nunber of other
cases by Local 890, this issue was noticed for a consolidated hearing
before the Board on Gctober 7, 1975, and Local 890 was requested to
file wth the Board, prior to the hearing, a nenorandumsetting forth
in detail the factual and | egal contentions upon which it intended to
rely.

In response to this request Local 890 filed a nenorandum
applicable to this and a nunber of other cases, including

I nt er harvest® obj ecting to the inclusion of truck drivers and

related classification in the bargaining unit on two grounds: (1)
that they cone wthin the coverage of the National Labor Rel ations Act
and are, therefore, not "agricul tural enpl oyees" wthin the neaning
of the ALRA and (2) that even if they are agricultural enpl oyees,
they shoul d be excl uded because of their separate history of

col | ective bargai ning and separate community of interest, asserting
that inclusion would violate the enpl oyees' constitutional and
contractual rights.

The Board consi dered simlar objections in |Interharvest

supra. There, the Board concluded as to the first ground for
objection that, since the nunber of enployees in the disputed
classifications was insufficient to affect the outcome of the

election, it would be appropriate to certify the UFWas bargai ni ng

61 ALRB No. 2 (1975)



representative for a unit consisting of all "agricultural enpl oyees."
V¢ |eft the status of enpl oyees in disputed classifications to be
determned by the National Labor Rel ations Board proceedi ngs
currently pending before that agency or, if pronpt clarificationis
not forthcomng fromthe NLRB, then through proceedi ngs for
clarification or nodification of the certification before this Board.

As to the second ground for objection, we held in Interharvest,

supra, that the Board had no jurisdiction to exclude agricul tural
enpl oyees on the basis of the argunents presented in view of the
nmandat e contai ned i n Labor Gode Section 1145. 2.

During the hearing on this issue, it becane apparent that
the underlying factual consideration was indistinguishable fromthat

presented to the Board in the Interharvest case when the parties

agreed that the nunber of disputed enployees in the truck driver
classifications was insufficient to affect the outcone of the
election. Wen this simlarity is coupled wth the fact that the

Board had previously considering in the I nterharvest decision, supra,

the identical |egal argunents once agai n advanced by Local 890, the
Board finds the Interharvest hol ding dispositive of the truck driver
i ssue. Accordingly, the United FarmWrkers of Arerica, AFL-AOis

certified as the bargaining representative of all the agricultural
enpl oyees of the enpl oyer, excluding those enpl oyees enpl oyed in
noncont i guous vacuum cool ers and packi ng sheds and we | eave
NNy
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the appropriate characterization of the classification in
dispute to future determnation by the NLRB or this agency
Certification issued.

Dated: Decenber 4, 1975.

ﬁwhm

Roger M WMahony, Chairnman

LeRoy Chatfield
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