STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

Inthe Matter of
YAMADA BROS. No. 75-RG 26-S
Enpl oyer, 1 ALRB No. 13
and

UNITED FARM WORKERS OF AMER CA
AFL-A O

Petiti oner

N e N N N N N N N N N

The United FarmWrkers received the majority of
votes in an election for certification held anong the enpl oyer's
agricul tural enpl oyees on ctober 2, 1975.1
The enpl oyer objected to the conduct of the
el ection and to preel ection conduct by the UFW V¢ find the
obj ections to be wthout nerit and certify the results of the
el ecti on.

1. Presence of union organi zers on enployer ' s property.

The enpl oyer objects to the presence of Uhited Farm \Wrkers
organi zers on his property during the lunch period on the day of
the election. There is no substantial evidence that the union

organi zers exceeded their mninumright to

The of fi cial tally of ballots showed that, out of approxi-
nmately 100 eligible voters, 66 voted for the UFWand 27 for no
| abor organi zation. There were no chal | enged bal | ots.
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access to workers on the enployer's property under this

Board's access rule, 8 Gal Adnmin. CGode § 20900.2 Rat her,
t he enpl oyer objects to access on the day of the el ecti on and
I ntroduced evi dence that the Board agent told himat the preel ection
conference that on the day of the el ection, there should be no union
organi zers on his property except for a period of 30 mnutes before
the el ection and during the counting of the ballots after the
el ection.

In el ecti ons conducted under the National Labor Rel ations
Act, enpl oyers and uni ons are forbi dden from naki ng speeches to
nassed assenbl i es of enpl oyees wthin 24 hours before the schedul ed

tine for an election. Peerless Hywod Gnpany, 107 NLRB 427. It

nay be that this "captive audience" rule is not appropriate under
our Act, where unions are not required to intervene until 24 hours
prior to the election and the tine and pl ace of an el ecti on nay not
be announced wth nore than 24 hours notice. V& need not reach
this question here. The organi zers did not speak to the workers on
conpany tine, but during the lunch break. They spoke to individual
enpl oyees and not to a nassed assenbly. The Board agents apparent!|y

relied on the parties to informthe workers of the

’Four or five union organi zers entered the fields to tal k _
to workers on the six tomato harvesting nachi nes that were operating
inthe fields at the tine. There were 15 to 18 workers on each
nachi ne. The orgﬁ\nl zers entered the field around 12: 30 and | eft by
1:15. The lunch hour nornally ends at 1: 00. The enpl oyer
testified that sone workers were supﬁosed to be greasing the
nachines at the tine and talking wth organi zers interfered wth
their work. These workers could take lunch later in the afternoon.
The flexibility of the | unch hour bol sters the union's cla mthat
its rgpr esentatives were present only during the enpl oyees' |unch
peri od.
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tinme and place of the election, and so the union representatives
contacted the enpl oyees at work. W find nothing objectionable in
thei r conduct.

2. Presentation of witten notice to enployer. The

enpl oyer did not receive an official witten notice and direction of
election until a few mnutes before the polls opened. However, he
attended the preelection conference where the time and place of the
el ection was announced. The election was held as announced and the
enpl oyer was present when the polls opened. According to the official
tally, 93 out of 100 potential voters voted, and so the workers knew
when and where the election was to be held. The objection is wthout
merit.

3. "Canpaigning" during the election by the union.

During the election a group of union representatives was stationed
at the intersection of a private road and the public highway
approximately two and one-half or three mles fromthe polling

pl ace. They could not be seen fromthe polling area. One of the
cars of the union representatives had a UFW bunper sticker and
soneone flew a UFWflag. One or two cars carrying workers on the
way to the polls stopped to talk to Jan Peterson, one of the UFW
peopl e stationed near the road. Six or seven cars stopped to talk
to her after leaving the polls. Even if this activity could be
consi dered el ectioneering, it occurred outside of the polling area
and therefore, is not objectionable. Herota Brothers, 1 ALRB 3
(1975).

4. Denial of enployer's choice of an observer

At the preelection conference, the enployer nom nated C audi o Vargas
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as one of his tw observers. The UWFWrepresentative, Jan

Pet erson, objected on the ground that Vargas was a supervisor.>
The Board agent overrul ed the objection at the tine, but |ater
In the afternoon notified both Peterson and the enpl oyer's
attorney that Vargas coul d not serve as an observer. The

enpl oyer appoi nted an observer to replace Vargas and each party
had two observers at the el ection.

Testinony at the hearing indicated that Vargas was a
supervi sor, as defined by Labor Gode § 1140.4( j ) . He has the
responsibility to direct enpl oyees on the nechanical tonato
harvesti ng nachines. He does not hinself work on the machi ne
and receives a salary, while the workers he directs are paid by
the hour. The enployer did not |ist Vargas as an eligible voter
on the enployee list supplied to the Board.

The Board agent in charge of an electionis
responsi bl e for determning the qualifications of observers.
Qdinarily, his decision wll not be disturbed. In this case
the Board agent's determnation that Vargas was a supervi sor was
supported by evi dence introduced at the hearing.

5. (pjection to ballot format. The ballots used in

this election as in other el ections contai ned a bl ack eagl e
synbol for the UFWand the Board' s "no union" synbol, a circle
wth a diagonal slash fromupper left to lower right throughit,
wth the word "no" centered inthe circle. 8 Gal, Admnistrative

Gode § 21000. The enpl oyer clained that the

3An obser ver nust be a nonsupervi sorial enpl oyee of the
enpl oyer. 8 Gl Admin. Gode § 20350 ( b) .
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bal | ot was confusi ng because "peopl e who voted for UFW made
a real nice mark in the ballot. And the people that voted
no, well they made a real small mark." No voter testified
that he was confused. The objection is wthout merit.
Sanuel S. Vener Conpany, 1 ALRB 10 (1975).

Ve certify the election. Certification issued.
DATED:  Novenber 28 , 1975.
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