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SUPPLEVENTAL DEA SI AN AND CREER
n June 15, 1990, the Agricultural Labor Rel ations Board (ALRB
or Board) issued its Decision and Oder 16 ALRB No. 7, the underlying

liability phase of this case, in which it concluded, inter alia, that
Certified Egg Farns and A son Farns, Inc. (Respondent) had viol ated Labor
(ode section 1153 (e) and (a)l by refusing to process grievances of
enpl oyees and by refusing to bargain toward a new col | ective bargai ni ng
agreenent. Pursuant to section 1160.3, the Board ordered Respondent to pay
backpay to the discrimnatees naned in the Board's order, and to nmake whol e
bargai ni ng unit enpl oyees for the economc |osses resulting from
Respondent ' s refusal to bargain.

h July 13, 1992, the Board's Regional Drector for the Salinas
Region, acting for the General Gounsel in conpliance natters, issued a

Backpay and Makewhol e Speci fication and Noti ce

L Al section references herein are to the Californi a Labor Code
unl ess ot herw se i ndi cat ed.



of Hearing. An Anended Backpay and Makewhol e Specification and Notice of
Hearing issued on January 13, 1993. The natter was heard before
Adm ni strative Law Judge (ALJ) Barbara More, who issued the attached
Deci sion and Recormended O der in this nmatter on March 1, 1993. Respondent
and General (ounsel tinely filed exceptions to the ALJ's Decision wth
supporting briefs. 2

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs of the parties and has decided to
affirmthe rulings, findings, and conclusions of the ALJ, and to adopt her
recormended Q der, 3 except as nodified herein. As General Qounsel argues,
it appears fromthe record here that nmany enpl oyees other than the five
enpl oyees whose gri evances were not processed were enpl oyed in the
bargai ning unit during the nakewhol e period, and are therefore entitled to
what ever nakewhol e anounts accrued to unit nenbers during the dates of

their enpl oynent. V¢ shall nodify the ALJ's

2 Respondent contends that it was inproperly denied i nfornation
utilized by the Board agent in conputing interi mearnings, including
evidence of the use of multiple social security nunbers. For the reasons
expl ained by the ALJ, sone of the information was privileged and, in any
event, thereis noindication in the record that Respondent was prejudi ced
by any failure to provide informati on. Mbreover, we note that there is no
inherent conflict between an award of backpay and an enpl oyee' s possi bl e
violation of the Social Security Act.

3 It is well settled under both the Agricultural Labor Relations Act
and the National Labor Relations Act that a wongdoi ng enpl oyer nay seek
to mtigate its liability for backpay by show ng the interi mearnings of
the discrimnatees. A hearing on conpliance, such as the one here,
provides a respondent wth the opportunity to question backpay cl ai nants
about the extent of their interimearnings. Respondent cannot assign this
burden to the General (ounsel and nowclaim by its own failure to devel op
mtigation, that it was prejudiced.

19 ARB Nb. 9 - 2-



order to adopt her findings of the anount of nakewhol e due, and direct
that it be distributed to all enpl oyees in accordance wth their hours of
work in the bargai ning unit during the nakewhol e peri od.
RER

By authority of Labor (Code section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that Respondent, Certified Egg Farns
and Qson Farns, Inc., its officers, agents, successors and assigns, pay
to the discrimnatees naned bel ow the anmount set out opposite their nanes,
and pay to the enpl oyees in the bargai ning unit $42, 312. 25, the indivi dual
anount correspondi ng to each enpl oyee's hours of work during the nmakewhol e
period, plus interest until the day of paynent, which interest shall be
calculated in accordance wth Board precedent as set forth in EW Mrritt

Farns (1988) 14 ALRB Nb. 5.

N eves Al varez $53, 675. 82
Berta Cal deron 21, 934. 95
Rosa Espi noza 28, 531. 64

19 AARB No. 9 - 3-



Jai mre Ganez 17, 102. 05

Franci sco Herrera 27,550. 85 4

DATED. June 16, 1993

BRUE J. JANAAN Chai rnan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR G Menber

* Die to an apparent typographi cal error, the ALJ's proposed
order lists a figure of $22,550.85 for Herrera. The corrected figure
Is |listed above.

19 ARB Nb. 9 -4-



CASE SUMARY

Certified Egg Farns and 19 ALRB No. 9

Qson Farns, Inc. (General Case Nbs. 86- (& 86- SAL
Teansters, Local 890) 88- (& 6- SAL
Backgr ound

Inits decisioninthe liability phase of this case, 16 AARB No. 7, the
Board found that Respondent had viol ated section 1153(e) and (a) by

w thdraw ng recognition fromthe Uhion and failing to adhere to the terns
of enpl oynent established by the col | ective bargai ning agreenent wth the
Lhion. These failures to adhere to the contract's terns included, inter
alia, refusing to process grievances of five enpl oyees who had been | ai d
of f. The Board ordered Respondent to process their grievances and to nake
themwhol e for any | osses suffered as a result of Respondent's refusal to
process the grievances from 1986 through 1990. The Board further ordered
Respondent to make whol e the bargai ning unit enpl oyees for their |osses in
pay resulting fromthe failure to negotiate a new col | ective bargai ni ng
agr eenent .

Respondent conplied with the Board s order in other respects, including the
processing of the grievances. This resulted in arbitration awards findi ng
five of the six enpl oyees had been laid off in violation of the terns of
the contract. The General Gounsel and Respondent were unabl e to agree on
the anount of backpay due the five discrimnatees, and the amount of
nakewhol e to be paid as a result of Respondent's failure to negotiate a new
contract follow ng the expiration of the old agreenent. General Counsel

i ssued a specification setting forth the anount of backpay it alleged the

si X enpl oyees were owed, and the amount of nakewhol e due. Respondent did
not dispute the gross anmounts of backpay all eged in the specification.

Admni strative Law Judge' s Deci si on

The Admni strative Law Judge (ALJ) found the makewhol e period al |l eged in
the specification true, since Respondent had only generally denied it, and
not provided any basis for an alternative in its answer, as required under
the Board s regul ati ons. Respondent sought to conpel production of, and
tointroduce the clainants' tax returns and forns filed for unenpl oynent
conpensation. The ALJ rul ed that these docunments were privileged, and that
therefore, Respondent's failure to receive requested subpoenas duces tecum
for the production of such records before the hearing was not prejudicial.
Wii | e the evi dence showed that sone of the claimants had used nore than
one soci al security nunber before the backpay period, there was no

evi dence that any of themhad used nunbers ot her than those



Certified Egg Farns and 19 AARB Nb. 9
Qson Farns, Inc. (General Case Nbs. 86- (& 86- SAL
Teansters, Local 890) 88- (E- 6- SAL

as to which the Board had obtai ned earni ngs reports from gover nnent
agenci es and whi ch had been conceded in the specification as interim
earnings. The ALJ therefore found that the net backpay alleged in the
specification to be true.

The ALJ further found the nmakewhol e fornula in the specification
reasonabl e, and awarded the resul ti ng nakewhol e anount to the five
cl ai nant s.

Boar d Deci si on

Respondent contended that it was prejudiced in presenting interimearnings
because the Regional (fice had not requested earnings reports for the
clainants under other social security nunbers they had used before the
backpay period, and by its failure to recei ve subpoenas duces tecumto
request production of tax returns for the backpay period. Respondent al so
contended that any clai nrant who had used nore than one social security
nunber shoul d be barred fromreceiving backpay.

The Board adopted the ALJ's decision, agreeing wth her that Respondent
suffered no prej udi ce because the docurmentation it woul d have sought

t hrough the subpoena duces tecumwas either produced or privileged. The
Board further found that there was no evidence that the clai nants had used
any social security nunber other than those used by the Regional (fice to
reguest interimearnings reports. The Board al so concl uded that the

enpl oyees' use of varying social security nunbers prior to the backpay
period was irrelevant to the conputation of backpay.

This case summary is furnished for infornmation only, and is not an
official statenent of the case, or of the ALRB
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BARBARA D MOCRE, Administrative Law Judge: n June 15, 1990, the
Agricul tural Labor Relations Board ("ALRB' or Board") issued a Decision and
Qder in the above-captioned case finding, inter alia, that Respondent
Certified Egg Farns and A son Farns, Inc. ("Respondent” or "the Conpany")
had refused to bargain wth the General Teansters, Vérehousenen and
Hel pers, Local 890 ("Whion"), the certified bargai ning representative of
Respondent ' s enpl oyees, thereby viol ati ng sections 1153 (e) and (a) of the
Agricultural Labor Relations Act ("ALRA' or "Act"). ne of the bargai ning
viol ati ons was Respondent’'s refusal to process certai n grievances regardi ng
| ayof fs.
The Board ordered Respondent to nake whole its
enpl oyees for its refusal to bargain about their wages, hours and worki ng
condi tions, and, upon request of the Lhion, to process the grievances to
arbitration and to pay backpay to the grievants for any econom c | osses
they suffered because of Respondent's refusal to process the grievances. 1
Wien the parties were unable to agree on the
anount of nakewhol e and backpay due, the Board's Salinas Regional Director
I ssued a Fornmal Backpay and Makewhol e Specification and Notice of Hearing
("Specification") setting forth the anounts due in order to satisfy the
Board' s order and the nethodol ogy used to ascertai n such anounts.
Respondent filed an answer thereto on Septenber 18, 1992, admtting the

allegations of the

lThe Board al so ordered Respondent to reinburse the Union for dues
whi ch Respondent refused to withhold and transmt in accordance with the
parties' contract. General Gounsel indicated that order was conplied wth.



Specification as to the status of the naned di scri mnatees (except for M.
Camarino Trejo), the backpay period, the backpay nethodol ogy and the
nakewhol e net hodol ogy.

A the Prehearing Qonference herein, | granted
General Gounsel 's notion to deemthe nakewhol e period set forth in the
Specification (April 1986 until April 1991) true since Respondent's nere
assertion that it disagreed wth the period did not neet the specificity
requirenents of the Board's regulations (Cal. Code Regs., tit. 8, §20292).
Thereafter, on January 13, 1993, the General (ounsel issued an Anended
Fornal Backpay and Makewhol e Specification and Notice of Hearing (Anended
Specificati on).2 The matter proceeded to hearing on the Anended
Specification before the undersi gned Admnistrative Law Judge in Salinas,
Galifornia, on January 19, 1993.

Al parties were represented at the hearing. The
General ounsel and Respondent filed post-hearing briefs. Uon the entire
record,3 I ncl uding ny observation of the wtnesses, and after careful
consideration of the parties' argunments and the briefs submtted, | nake
the follow ng findings of fact and concl usi ons of |aw

1. PRELI M NARY MATTERS

The status of M. Trejo and the anounts, if any, of

backpay and makewhol e due hi mwere severed over Respondent's

2Ci’-)ner al Gounsel's Exhibit 1. Respondent’'s exhibits wll be identified
as "RX nunber. "

3The official hearing transcript consists of one volune;, all citations
thereto wll be denoted "I: page nunber."



obj ections. The Whion representative was inforned by M. Trejo's wfe that
M. Trejo had already | eft for vacation in Mexico when the instant hearing
date was set and becane ill there and was not expected to return until sone
two weeks after the hearing.

Further, there are issues unique to M. Trejo.
The Board' s decision dealt wth Respondent's refusal to process the |ayoff
grievances only as a bargaining violation; there was no all egation that the
| ayoffs were discrimnatory or otherw se unlawful. Consequently, the
Board' s order directed only that Respondent process the grievances.
Respondent did so and asserted that Trejo was fired for cause rather than
laid off. The arbitrator found Trejo was legitinately di scharged.

Thus, there is an issue whether in viewof its
order the Board should sinply defer to the arbitrator's decision or whet her
it should do so only if the usual standards for deferral are net. Qily M.
Trejo is affected by this issue, it is an unusual tw st on the question of
deferral, and this Board has had little occasion to consider the issue of
deferral at all. Resolution of his case woul d unreasonably del ay a deci si on
as to the other discrimnatees in what is a very straightforward case.
Gonsequent |y, severance is nore appropriate than continuing the entire case
until the nmatters invol ving himcan be heard.

2.  THE D SCR M NATEES

At hearing, Respondent stipulated that the wonan
identified in the Amended Specification as N eves Alvarez is the sane

per son who wor ked for Respondent under the name Alicia Riiz



Grcia Gonsequently, she is properly included as a di scrim natee.

Respondent admtted in its answer that Ms. Berta Cal deron, Ms. Rosa

Espi noza, M. Jaine Ganez and M. Francisco Herrera are al so di scri m nat ees,
. 5

and | so find.

3. | MM QRATI ON STATUS

Respondent sought to subpoena6 docunents rel ati ng
tothe discrimnatees' immgration status during the backpay and nmakewhol e

periods. Based on this Board' s decisions in R gi

“Ms. Grciatestified that Neves Alvarez Garcia is her | egal nane,
and she has used it consistently since she received her inmgration papers
in 1987. (1:86-87.)

5F\Iespondent sought to elicit evidence that sone of the discrimnatees
used ot her nanes. For exanple, that Ms. Cal deron used the nanes Jil berta
and Gl bertha and that her social security card |listed the nane Perez, and
that Ms. Espinoza's driver's license lists her nane as "Rosa Espi noza
Quintanar."” None of the evi dence was persuasi ve. Ms. Espinoza was asked only
if she worked under the name Quintanar, not whether she had ever used it for
any purpose. There is no evidence she ever used that nane when wor ki ng.
Further, the license is dated 1983, several years prior to the events at
issue herein. Ms. Calderon's nane is "Calderon Perez,"” and the two spel lings
of her first nane are sinply variant spellings. Respondent adduced no
evi dence these two wonen or any of the other discrimnatees had interim
earni ngs under any nane other than those identified at hearing.

GAI the Prehearing Gonference, Respondent's representative stated he
had not recei ved bl ank subpoenas despite having requested themfromthe
agency. | directed the General Gounsel to provide themforthwth., A
hearing, Respondent conpl ai ned of not receiving them General (ounsel
represented that the Salinas regional office sent themby courier service
the very day of the prehearing and produced themalong wth a formfromthe
courier service indicating it had been unabl e to deliver the package.
Respondent verified that the address was correct. Neither General Counsel
nor the Regional office was responsible for the failure to deliver the
subpoenas. Athough it is unfortunate they did not arrive, | find
Respondent suffered no prejudice. The discrimnatees were all present at the
hearing to testify, and the docunents Respondent had wanted t o subpoena were
provi ded unl ess they did not exist or unless General (ounsel's oral notion
to revoke was grant ed.



Agricultural Services (1985) 11 ALRB Nb. 27 and Phillip D Bertel sen, Inc.
(1991) 13 ALRB Nb. 13 and the decision of the National Labor Rel ations
Board ("NLRB' or "national board') in Del Ray Tortilleria. Inc. (1991) 302

NLRB No. 45, | ruled that the only docunent which mght result in the
discrimnatees not being entitled to the renedial relief ordered by this
Board was a fornmal order of deportation fromthe Immgration and

Natural i zation Service.

General Gounsel and the Whion represented that, to their
know edge, no such docunents existed. Respondent did not ask any of the
discrimnatees during their testinony if they were subject to such an
order; consequently, | find no inpedinent to their entitlenent to backpay
and bar gai ni ng nakewhol e.

4, BARGAI N NG MAKBEWHOLE

The nmakewhol e formul a was admtted by Respondent and the
nakewhol e period was deened admtted. Therefore, | find the five
discrimnatees are entitled to the anounts set forth in the Arvended
Specification, plus interest conputed i n accordance wth Board precedent,
until the date Respondent nakes paynent.

5. RCSS BACKPAY

The net hodol ogy for conputing gross backpay and
the gross backpay period (July 1, 1986 to Cctober 24, 1990) were both
admtted by Respondent. Thus, the anount of net backpay owng is the only
| Ssue.

6. BEXPENSES

The only discrimnatee for whomexpenses are



clained is M. Francisco Herrera. ' He incurred transportation expenses both
as aresult of his successful search for interi menpl oynent and his
i ncreased commute to his interimjob at Larson Pro. Board agent Shirley
Trevino testified to the nethodol ogy she used to cal cul ate the expenses,
wher eupon Respondent stipulated to the anmounts clained in the Arended
Soecification. (1:52.) | find M. Herrerais entitled to the anounts
cl ai ned whi ch have been properly included in the net backpay colum in the
Anended Speci ficati on.

7. | NTER M EARN NG5

Board Agent Shirley Trevino testified that she interviewed
each discrimnatee about interimenpl oynent and requested they provide her
w th any evi dence of earnings such as check stubs, etc. She al so obtained
fromthemthe social security nunber (or nun’ners)8 they used during the
backpay period and then checked with both the state Enpl oynent Devel opnent

Departnent and the Social Security Admnistration for

7The Anended Speci ficati on shows expenses of $130.00 for Jaine Ganez in
the third and fourth quarters of 1986; however, he had no interimearnings
during those quarters. Pursuant to this Board's decision in Mario Sai khon,
Inc. (hereafter "Sai khon") (1991) 17 ALRB Nb. 6, none of the costs incurred
by a discrimnatee intrying tofind ajob will be reinbursed if the
I ndi vidual was not successful in finding work during the tine the expenses
were incurred. Gonsequently, | granted General Gounsel's oral notion to
del ete the expenses. No change is necessary to the total backpay cl ai ned for
M. Ganez in the Anended Specification because the expenses were not
I ncl uded i n net backpay anounts set forth therein.

8It is not uncommon in agriculture that workers wll use different
soci al security nunbers.



earni ngs under those nurr’l)ers.9 After conparing the information from all
these sources, she included the discrimnatees’ interimearnings in the
Anended Specification. (I:47-48, 56-57)

Respondent questioned the di scrimnatees about use of nore
than one social security nunber but elicited no evidence that any of them
except perhaps M. Ganez, used a nunber during the backpay period which had
not been checked by the regional office. 19 \t. Gamez testified he worked
under three different nunbers at various tines. ne nunber he began using
in 1987 and used consistently after that tine. (I:154, 160.) He was not
sure when he used the other two. (1:152, 154, 159.)

A though he did not provide all three nunbers to M.
Trevino, he worked for only one conpany throughout the entire backpay
period, and he provided her with his tax returns. (1d.) The Arended
Specification shows substantial interimearnings in every quarter begi nning
in 1987.

| findit is probable that there are no interi mearni ngs
for M. Ganez beyond those set forth therein. In any event, it is

Respondent ' s burden to produce evi dence of interimearnings (Sai khon), and

it has failed to adduce evi dence of any

M. Trevino did not submt the nunbers used by themat Respondent's
unl ess the discrimnatees told her they used themduring the backpay period
as well. (I1:54, 67.)

1OM. Herrera used the sanme nunber since 1985 whi ch predates the
unfair |abor practices. (1:77-80.) No evidence was elicited on this issue
regarding Ms. Alvarez. M. Espinosa gave Board Agent Trevi no both nunbers
she used during the backpay period. (I:127.) M. Cal deron used only one
nunber. (1:134, 139-140.)



earni ngs beyond the anounts in the Amended Specifi cati on. 1

Respondent al so failed to establish any other facts whi ch
woul d reduce its liability as to any of the discrimnatees (e.g.
unavailabi ity for work). | find the only interimearnings to be deducted
fromgross backpay for the discrimnatees are the anounts set forth in -the
Anended Speci ficati on.

8. COONALULS ON\S

Based on the findings and concl usi ons set forth above, |
find the discrimnatees are entitled to the nakewhol e anounts and the net
backpay as clained in the Anended Specification, plus appropriate
i nt erest.12 Pursuant to Labor Gode section 1160.3, | hereby issue the
fol | ow ng recomended :

RER

Respondents Certified Egg Farns and A son Farns, Inc.,

their officers, agents, successors and assigns shall nake

11The Amended Speci fication includes interimearnings of
discrimnatee N eves Alvarez at Respondent's in the third and fourth
quarters of 1886 and the first quarter of 1987. At hearing, Respondent
stipul ated these anounts were correct.

"2 its brief, Respondent requested reopening the record. There is no
need to do so. Respondent had full opportunity to participate in the
hearing and to present evidence at that tine. Its answer failed to neet the
specificity requirenents of the Board' s regulations which resulted in
several issues being deenmed admtted i n accordance w th | ongstandi ng ALRB
and NLRB practice. Mich of the docunentary evi dence proffered by Respondent
was irrelevant, illegible, not authenticated, privileged, or not in
conpl i ance with the Prehearing Gonference O der despite ny cautioning the
parites several tines during the Gonference that failure to abide by the
Qder would result in sanctions absent good cause for the nonconpliance. The
| egal standards for reopening the hearing are not present, and to do so
woul d unnecessarily prolong effectuating the Board' s order.



N eves Al varez, Berta Cal deron, Rosa Espi noza, Jai ne Gamez and Franci sco
Herrera whol e by payi ng themthe fol | ow ng amounts of makewhol e13 and
backpay due to themas set forth in the Arended Specification, plus
interest until the day of paynent which interest shall be calculated in

accordance wth Board precedent as set forth in EWMrritt Farns (1988)

14 ALRB Nb. 5.

BACKPAY MAKBENHOLE TOTAL
N eves Al verez 53, 675. 82 8, 462. 45 62, 138. 32
Berta Cal deron 21,934. 95 8, 462. 45 30, 397. 40
Rosa Espi noza 28,531. 64 8, 462. 45 36, 994. 09
Jai ne Ganez 17, 102. 05 8, 462. 45 25, 564. 50
Franci sco Herrera 22, 550. 85 8, 462. 45 36, 013. 30

DATED : March 1, 1993

Lol fio

BARBARA D MOORE
Admni strati ve Law Judge

13, det erm ned t he makewhol e anount due each di scri m natee by
dividing the total due ($50, 744.68) by the 6 discrimnatees and roundi ng
up which increases the total by tw cents.

10
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